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PREFACE 


An  apology  for  the  appearance  of  this  treatise  is 
hardly  necessary.  No  work,  professing^  even,  to  cover 
the  entire  field  of  practice  in  civil  actions  under  the 
New  York  Code  of  Procedure,  has  been  published  for 
nearly  seven  years.  The  second  edition  of  Mr.  Whit- 
taker's  Practice  and  the  second  edition  of  Mr.  Monell'a 
Practice,  were  both  published  in  1854  ;  and  although 
very  valuable  works  at  that  time,  yet  from  the  fact  that 
since  that  date  the  Code  of  Procedure  has  been  five 
times  amended  by  the  Legislature,  and  that  decisions 
of  the  courts,  contained  in  sixty-one  volumes  of  reports 
in  this  State  alone,  have  been  rendered  in  relation  to 
matters  of  practice,  it  must  be  evident  that  those  works 
cannot  be  relied  upon  as  in  all  respects  correct  exposi- 
tions of  the  practice  at  this  day.  No  book  has  ever  been 
issued,  which  has  attempted  to  cover  the  whole  ground 
taken  up  in  this.  In  the  conduct  of  any  single  action, 
a  young  practitioner  is  compelled  to  resort  to  three  or 
four  different  works  in  order  to  ascertain  the  course 
which  he  should  pursue — some  of  them,  moreover, 
almost  obsolete  by  reason  of  legislative  amendments  to 
the  Code,  or  judicial  decisions  correcting  half-settled 
errors.  The  frequent  editions  of  annotated  Codes  tes- 
tify to  the  anxiety  of  the  profession  to  keep  pace  with 
the  changes  ^of  practice,  but  the  arrangement  of  the 
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Code  is  rather  confusing  to  a  practitioner  who  seeks  to 
use  it  as  a  handbook  in  the  course  of  an  action. 

The  present  work  is  intended  to  cover  the  whole 
subject  of  practice  and  pleading  in  civil  actions  in  Courts 
of  Record  of  this  State,  without  regard  to  the  distinction 
between  law  and  equity.  The  Code  of  Procedure,  the 
rules  of  court,  and  the  principal  statutes  relating  to 
practice  under  the  Code,  are  first  given.  The  whole 
practice  in  courts  of  record  is  stated  in  the  order  in 
which  it  naturally  proceeds  in  actual  cases,  except 
where  subjects  are  so  closely  allied  in  their  nature,  that 
nine  lawyers  out  of  ten  would  be  annoyed  by  not  finding 
them  together.  The  forms  are  always  given  in  the  same 
place  with  the  text  of  the  practice  relating  to  them, 
while  they  are  distinctly  numbered,  so  that  they  can  be 
referred  to  separately,  if  desired. 

The  subject  of  pleadings  cannot  be  treated  so  fully 
as  in  works  devoted  to  that  alone,  but  for  most  actions 
of  an  ordinary  nature  we  trust,  with  sufficient  com- 
pleteness, in  our  second  volume,  now  in  the  course  of 
publication,  to  supply  satisfactory  information.  All 
matters  of  practice  are  treated  of  with  the  utmost  full- 
ness as  to  matter,  though  with  close  condensation  as  to 
manner.  Equitable  proceedings  receive  fully  as  large  a 
share  of  attention  as  common  law  actions,  as  may  be 
seen  by  referring  to  chaps.  30  and  31,  on  Injunctions 
and  Receivers. 

The  forms  are  invariably  original,  unless  otherwise 
stated,  and  have  been  prepared  with  great  care  to  ex- 
clude mere  verbiage,  and  to  include  everything  desira- 
ble to  be  stated.  They  are  framed  with  substantial 
uniformity  of  style,  and  have  been  approved  by  eminent 
authorities. 

The  citations  of  authorities  are  far  more  numerous 
than  in  any  similar  work,  not  merely  by  reason  of  the 
great  number  of   new  cases,  but  by  an  independent 
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search  among  earlier  authorities,  which  has  brought  to 
light  many  decisions  overlooked  in  previous  works  of 
the  kind,  many  obsolete  decisions  being,  however, 
omitted.  Every  case  cited,  with  the  exception  of  about 
twenty-five  (mostly  from  reports  not  contained  in  the 
Library  of  The  New  York  Law  Institute),  has  been  care- 
fully verified  by  the  original  reports.  The  few  excep- 
tions have  been  verified  by  several  digests,  treatises,  or 
later  decisions  referring  to  them,  so  that,  typographical 
errors  excepted,  we  venture  to  believe  that  perfect 
reliance  may  be  placed  in  the  citations.  Errors  of 
the  press  have  also  been  guarded  against  with  great 
care,  and  will  probably  prove  unimportant  where  they 
exist.  Very  few  statements  are  made  without  the 
authority  of  a  judicial  opinion,  but  an  effort  has  been 
made  to  reconcile  apparently  conflicting  decisions  or 
dicta,  and  to  indicate  the  course  which,  under  such  con- 
flict, may  be  most  safely  followed. 

While  we  have  tised  every  book  that  was  accessible 
to  us,  in  preparing  this  work,  we  can  acknowledge 
indebtedness  to  but  few  books  other  than  the  reports.  It 
should  be  a  point  of  honor  among  our  profession  to 
acknowledge  freely  the  use  made  of  each  other's  labors, 
and  we  shall  clear  our  conscience  in  this  respect.  We 
have  been  much  aided  in  our  task  by  Mr.  Townshend's 
[Voorhies']  annotated  Code,  to  the  general  excellence 
of  which  we  bear  willing  testimony.  Graham's,  and 
BurriU's  Practice,  Barbour's  Chanftery  Practice,  and 
Edwards  on  Receivers  have  been  freely  used  by  us  in 
certain  portions  of  this  book,  though  never  servilely 
followed  ;  Monell's  and  Whittaker's  Practice,  but  little, 
because  of  the  niunerous  legislative  amendments,  and 
judicial  constructions  of  the  Code  made  since  those 
books  were  published  ;  Van  Santvoord's  Equity  Prac- 
tice, not  at  all,  it  having  appeared  after  this  volume  had 
gone  to  press.    The  first  volume  of  Abbotts'  Digeift  was 
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not  published  until  the  same  period,  to  our  great  regret, 
as  it  would  have  saved  us  much  labor.  We  are  indebted 
to  it,  however,  for  a  few  points  under  the  heads  of 
arrest  and  attachment.  The  last  edition  of  Judge  Clin- 
ton's Digest  was  too  late  for  our  use,  and  we  gained  but 
little  advantage  from  any  other  American  Digest.  A 
large  proportion  of  the  most  valuable  cases  were  found 
by  us  without  any  such  assistance,  some  of  them,  includ- 
ing even  decisions  of  the  Court  of  Appeals,  have  never 
yet  been  cited  in  any  other  work.  Of  course  we  refer 
to  the  points  decided,  not  to  the  names  of  the  cases. 

It  is  a  matter  for  surprise  to  Cnd,  both  in  England 
and  America,  to  what  an  extent  the  digests  rely  upon 
head-notes  of  reports,  and  treatises  rely  upon  the 
digests.  There  are  noteworthy  exceptions,  which  we 
shall  not  undertake  to  specify,  for  fear  of  doing  injus- 
tice to  some  of  the  omitted  ones.  It  is  a  dangerous 
practice,  which  tends  to  introduce  and  to  perpetuate 
errors  in  the  law,  and  which  ought  to  be  discounte- 
nanced by  the  profession. 

But  we  had  no  intention  of  reviewing  the  mistakes 
of  others, — doubtless  enough  of  our  own  will  be  detected. 
The  closest  scrutiny,  if  its  results  be  communicated  to 
us,  will  be  welcome,  and  in  a  future  edition,  we  trust 
to  correct  all  errors  not  arising  from  our  own  incompe- 
tency for  the  task. 

The  second  volume  is  in  an  advanced  state  of  pre- 
paration, and  will  be  published  as  speedily  as  possible. 

Kew  Yohk,  February^  1861. 
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Dru.  k  Wal Drury  k  Walsh's  Reports Irish, 

Dru.  k  War Drury  k  Warren's  Reports .' Do. 

Dudl Dudley's  Reports. Georgia. 


ABBREVIATIONS   USED   IN   THIS   WORK.  XXIU 

Diidl.  Eq,  R Dudle/s  Equity  Reports So,  Car, 

■DudL  L.  &  E Dudley's  Law  and  Equity  Reports. Do, 

I>«er DuersReporte H.  Y, 

Dumf.  &  E Durnford  k  East  [See  Tenn  Reports] Englisli, 

Dutch Dutcher's  Reports iV.  Jersey, 

Dyer* Dyer's  Reports EnglUh, 

Bast East's  Reports Bo, 

Eden Eden's  Chancery  Reports Bo. 

Edea  on  Inj Eden  on  Injunctions Bo. 

Edw.  Ch Edwards'  Chancery  Reports N.  Y, 

Edw.  on  Rec. Edwards  on  Receivers  (2d  edition) Bo, 

Edw.  on  Rcf Edwards  on  Referees Bo. 

EiL  ft  B Ellis  &  Blackburn's  Reports English. 

EIL  B.  &  E. Ellis,  Blackburn  k  ElHs'  Reports Bo. 

EIL  &  £ Ellis  and  Ellis'  Reports Bo. 

Rig.  [Ark.] English's  Reports Arkansas, 

Eng.  C.  L. English  Common  Law  Reports  (American  reprint) .  .English. 

Eng.  Ch.  R. English  Chancery  Reports  (American  reprint) Bo, 

Eng.  L.  ft£ English  Law  and  Equity  Reports  (American  reprint).     Bo. 

£q.  Cas.  Abr. Equity  Cases  Abridged Bo. 

Esp Espinaase's  Reports .,,.     Bo, 

Exch Exchequer  Reports Bo. 

Fcrg.  Cons Ferguson's  Consistory  Reports Bo, 

Finch Finch's  Reports Bo. 

FL  &  K Flanagan  k  Kelly's  Reports. Irish. 

Fla Florida  Reports Fla. 

Forr. Forrest's  Reports English, 

Fort.  S.  0 Fortescue's  Select  Cases Bo, 

Foster Foster's  Reports Bo. 

Foet  [N.  H.] Foster's  Reports N.  Hampsfiire. 

F.  k  F.  or  Fost.  k  Fin  .Foster  k  Finlason's  Reports English. 

Frecm Freeman's  Reports Bo. 

Freem.  C.  C Freeman's  Cases  in  Chancery Bo. 

Freem.  [Miss.] Freeman's  Reports Mississippi, 

Gale Gale's  Reports English, 

Gale  kJ) Gale  k  Darison's  Reports Bo, 

Gall Gallison'a  Reports. V.  S, 

Geo .Georgia  Reports ^ Qa, 

George George's  Reports Miss. 

Gibs Gibson's  Reports English, 

Giff Giffard's  Reports Bo, 

G9b.  £q.  Cas Gilbert's  Cases  in  Equity Bo, 

Gilb.  L.  &  E Gilbert's  Cases  in  Law  and  Equity Bo, 

Gill Gill's  Reports Maryland^ 

Gill  ft  J Gill  k  Johnson's  Reports Bo, 

Gilman Gilman's  Reports Illinois. 

Gilmer Gilmer's  Reports Va. 


XXIV  ABBREVIATIONS   USED   IN   THIS   WORK. 

Gilpin Gilpin's  Reporte U.  S, 

Glasc Glascock's  Reports Irith. 

Godb Godbolt's  Reports English 

Golds Goldsborough's  Reports Do. 

Gov  N.  P Gow's  Nisi  Prius  Cases Do. 

Grant's  Cas, Grant's  Cases Penna. 

Gratt Grattan's  Reports Fa. 

Gray Gray's  Reports Mass, 

Green  [N.  J.] Green's  Reports N.  Jersey. 

Green  Oh.  [N.  J.] . .  .Green's  Chancery  Reports Do. 

Greene  [Iowa] Greene's  Reports Ioukl. 

Grecnl Grcenleafs  Reports Maine. 

Grisw Griswold's  Reports Ohio. 


g.  Ad Haggard's  Admiralty  Reports English, 

Hagg.  £c Haggard's  Ecclesiastical  Reports Do. 

Hall Hall's  Superior  Court  Reports N.  T. 

Hall  k  Tw Hall  k  Twells'  Reports English, 

Halst Halsted's  Reports K.  Jersey, 

Halst.  Ch Halsted's  Chancery  Reports Do. 

Haroiu Hammond's  Reports Ohio. 

Hanm Hanmer's  Reports English. 

Hardr Ilardres'  Reports Do, 

Hardin Hardin's  Reports Kentucky, 

Hardy Hardy's  Reports Ohio, 

Hare Hare's  Reports English. 

Harp Harper's  Reports So.  Carolina. 

Harp.  Ch Harper's  Chancery  Reports Do. 

Harringt Harrington's  Reports Delaware. 

Harringt.  Ch Harrington's  Chancery  Reports Michigan. 

Harris Harris'  Reports. Penna. 

Harr.  &  G Harris  k  Gill's  Reports Maryland. 

Harr.  k  J Harris  k  Johnson's  Reports Do. 

Harr.  k  M'H Harris  k  M'Henry's  Reports Do. 

Harr.  k  WoU Harrison  &  WoUaston's  Reports English. 

Harrison Harrison's  Reports N.  Jersey. 

Hawk Hawkes'  Reports N.  Carolina, 

Hayes Hayes'  Reports Irish, 

Hay.  &  J Hayes  k  Jones'  Reports Do. 

Hay w.  [N.  C] Haywood's  Reports N,  Carolina, 

Hayw.  [Tenn.] ^Haywood's  Reports Tenn. 

Head Head's  Reports Tennessee. 

Heath Heath's  Reports .^ Maine, 

Hemp Hempstead's  Reports U.  8, 

Hen.  &  Munf. Hcnning  &  Munford's  Reports Va, 

Uetl Hetley's  Reports English, 

Hill Hill's  Reports JV.  F. 

Hill  [S.  C] Hill's  Reports So.  Carolina, 

Hill  Ch Hill's  Chancery  Reports Do, 

Hill  k  D.  Supp Supplement  to  Hill  k  Demons  Reports I^.  Y, 


ABBREVIATIONS   USED   IN   THIS   WORK.  XXV 

Hat Hilton's  Common  Pleas  Reports N.Y. 

Hob Hobart's  Reports English, 

Hodg Hodges'  Reports I)o. 

Hoff.  Oh,  Pr Hoffman's  Chancery  Practice JV.  F. 

Hoff.  Ch.  R Hoffman's  Chancery  Reports J)o, 

Hogan Hogan's  Chancery  Reports Irish, 

Holt Holt's  Reports. English. 

Hopk Hopkins'  Chancery  Reports iVT.  F. 

Horn  k  Hurl Horn  &  Hurlstone's  Reports English. 

HoTend Hovenden's  Supplement  to  Vesey,  jr J)o. 

How Howard's  Practice  Reports N.  T. 

How.  [U.  S.] Howard's  Supreme  Court  Reports U.  8, 

How.  Miss Howard's  Reports Mississippi. 

Hud.  &  Br .Hudson  &  Brooke's  Reports English. 

Hughes Hughes'  Reports Kentucky. 

Humph Humphrey's  Reports Tenn, 

Hurl.  &  N Hurlstone  &  Norman's  Reports English. 

HurL  &  W Hurlstone  k  Walmsley's  Reports Do, 

Hurlstone  k  Gordon  [See  Exchequer.'] 
Hutt Button's  Reports Do. 


HI. IlUnois  Reports Uh 

Ired Iredell's  Reports K  C. 

Ired.  Eq Iredell's  Equity  Reports Do. 

Irish  Law Irish  Law  Reports Irish. 

Irish  Law  [N.  8.] Do.    Do.    Do.         NewSeries Do. 

Irish  Eq Irish  Equity  Reports Do. 

Irish  Eq.  [N.  S.] Do.    Do.        Do.     New  Series. Do. 

Jac Jacob's  Reports English, 

Jac.  &  W Jacob  &  Walker's  Reports Do. 

Jebb  &  B Jebb  k  Bourke's  Reports Do, 

Jebb  &  S Jebb  k  Symes'  Reports. Do. 

Jeff. Jefferson's  Reports , Va' 

Jenk.  Cent Jenkin's  Centuries  of  Reports English. 

Johns. Johnson's  Reports. N.Y» 

Johns.  Cas. Johnson's  Cases Do. 

Johns.  Ch Johnson's  Chancery  Reports Do. 

Johns.  [Eng.] Johnson's  Reports English. 

Johns,  k  Hem Johnson  k  Hemming's  Reports Do. 

Jones  (W.) Sir  W.Jones'  Reports Do. 

Jones  (T.) Sir  Thomas  Jones'  Reports Do. 

Jones,  Jr Jones'  Reports Irish. 

Jones  Law  [N.  C.]. .  .Jones  Law  Reports No.  Carolina. 

Jones  Eq.  [N.  C.]. . .  .Jones'  Equity  Reports Do. 

Jones  k  Cary Jones  k  Qsitft^  Reports Irish. 

Jones  &  La  T Jones  k  La  Touche's  Reports /><?.> 

Jut London  Jurist English. 

Jur.  [N.  S.] Do.       Do.    NewSeries Do. 


XXVI  ABBREVIATIONS   USED   IN   THIS  WORK. 

Kay  &  J Kay  k  Johnson's  Reports JSngluk. 

Keb Keble's  Reports Do. 

Keen Keen's  Reports \    Do. 

Keil Keilwey's  Reports Do. 

Kelly Kelly's  Reports Oeorgia, 

Kely.  (J.) Sir  J.  Kelyng's  Reports EnglUh. 

Kely.  (W.) Wm.  Kelynge'a  Reports Do, 

Kent's  Com Kent's  Commentaries N.  Y, 

Keny Kenyon's  Reports EnglUh. 

Kern Keman's  Reports N.  Y. 

Kerr . . .  ^ Kerr's  Reports N,  Brunstrich 

Kirby Kirby's  Reports Conn, 

Knapp Knapp's  Reports English. 

Lane Lane's  Reports English, 

Latch Latch's  Reports Do, 

L.  J.  [Ch.] Law  Journal  [Chancery  Reports] Do,  ^  . 

L.  J.  [C.  P.] Law  Journal  [Common  Pleas  Reports] Do. 

L.  J.  [Ex.] .Law  Journal  [Exchequer  Reports] Do, 

L.  J.  [Q.  B.] Law  Journal  [Queen's  Bench  Reports] Ao, 

L.  J.  [0.  S.] Law  Journal,  Old  Series Do, 

Leach Leach's  Reports Do, 

Leigh Leigh's  Reports Va, 

Leon Leonard's  Reports English, 

LeT Levinz'  Reports Do, 

Ley Ley's  Reports Do, 

Littlet Littleton's  Reports Do, 

Littell Littell's  Reports Kentucky, 

Litt.  S.  C Littell's  Select  Cases Do, 

Lloyd  &  G.  t  PI Lloyd  &  Goold's  Reports  temp.  Plunkett  Irish, 

Lloyd  &  0.t.Sug....     Do.         Do.         Do.      Do.      Sugden Do, 

Loffl Lofft's  Reports ^English, 

Longl  &  T Longfield  &  Townsend's  Reports Irish, 

Ld.  Ken Lord  Kenyon's  Notes English, 

La Louisiana  Reports La, 

La.  Ann Louisiana  Annual  Reports Do, 

Low.  Can. Lower  Canada  Reports Canada, 

Lown.  M.  &  P Lowndes,  Maxwell  k  Pollock's  Cases English, 

Lube's  Eq.  PI Lube's  Equity  Pleading Do, 

Lutw Lutwyche's  Reports Do, 

M'Cle M'Cleland's  Reports English, 

M'CL  k  Y M'Cleland  k  Younge's  Reports Do, 

M'Cord M'Cord's  Reports So.  Carolina, 

M'Cord  Ch M'Cord's  Chancery  Reports Do, 

M'Lean M'Lean's  Circuit  Court  Reports V8, 

M'Mull M'MuUan's  Reports 80.  Carolina. 

M'Mull.  Ch M'MuUan's  Chancery  Reports Do. 

Macn.  k  6. Macnaghten  k  Gordon's  Reports English, 

Madd Maddock's  Reports Do, 


I 


ABBREVIATIONS   USED  IN   THIS   WORK.  XXVll 

He Maine  Reports Me. 

Man.  &  6 Manning  ft  Granger's  Reports English, 

Kan.  ft  Rjl Manning  ft  Ryland^s  Reports Do. 

Karch March's  Cases Do, 

Marchant Marchant's  Reports Do. 

Marsh Marshall's  Reports Do. 

Marah.,(A.  K.) A.  K.  Marshall's  Reports Kentneky. 

Mai«h.,  (J.  J.) J.  J.  MarshaU's  Reports Do. 

Martin  [La.] Martin's  Reports Loui^ana, 

Martin  [N.S.] Do.        Do.    New  Series Do. 

Martin  [N.  C] Martin's  Reports JV.  Carolina. 

Mart,  ft  Yerg Martin  ft  Terger's  Reports Tenn. 

Md Maryland  Reports Md. 

Md.  Ch Maryland  Chancery  Decisions Do, 

Mason Mason's  Reports If.  S. 

Mass Massachusetts  Reports Mass, 

Man.  ft  SeL Maule  ft  Selwyn's  Reports EnglinK 

Mees.  ft  W Mecson  ft  Welsby's  Reports Do, 

Meigs Meigs'  Reports Tenn. 

Mer.  or  Merir Merivale's  Reports English, 

Mete Metcalfs  Reports Mass. 

Mich Michigan  Reports Mieh. 

Miles Miles'  Reports Pmn. 

Miller Miller's  Reports La. 

Milw Milward's  Reports Irish. 

Mo Missouri  Reports Mo, 

Miss Mississippi  Reports Miss, 

Mitf.  Fl Mitford's  Pleadings  in  Equity English, 

Mod Modem  Reports Do. 

Mon Molloy's  Reports Irish 

Monr Monroe's  Reports Eg, 

Monr!  (B.). B.  Monroe's  Reports Do, 

Moo.  ft  M Moody  ft  Malkin's  Reports English, 

Moo.  ft  Rob Moody  ft  Robinson's  Reports I)o, 

Moore J.  B,  Moore's  Reports Do, 

Moore  P.  0 E.  T.  Moore's  Privy  Council  Cases 5)o. 

Moore  App Moore's  Indian  Appeals Do, 

Moore  ft  P Moore  ft  Payne's  Reports Do. 

Moore  ft  S. Moore  ft  Scott's  Reports Do, 

Moeely Mosely's  Reports Do. 

Manf. Munford's  Reports Va, 

Murph Murphey's  Reports If ,  Carolina. 

Marph.  ft  Hurl Murphy  ft  Hurlstone's  Reports English, 

Mnrray Murray's  Jury  Court  Reports Scotch, 

Myl.  ft  Cr Mylne  ft  Craig's  Reports ' English. 

MyL  ft  K. Mylne  ft  Keene's  Reports Do, 

Nels Nelson's  Reports Do. 

NeT.  ft  M Neville  ft  Manning's  Reports Do. 

NeT.  ftp. Neville  ft  Perry's  Reports Do, 


XXVIU  ABBREVIATIONS   USED   IN   THIS   WORK. 

N.  H New  Hampshire  Reports -^.  ^- 

N.  R New  Reports  [See  Bosanqttet  d;Piiiler\ 

New  Sess.  C New  Sessions  Cases English, 

N.  Y New  York  Reports  in  the  Court  of  Appeals N.Y.   , 

N.  Y.  Leg.  Obs New  York  Legal  Observer I>o, 

N.  Y.  Trans New  York  Daily  Transcript Bo. 

Nolan Nolan's  Magistracy  Cases FaglUh, 

N.  C North  Carolina  Reports 2^-0- 

Notes  of  Cases Notes  of  Cases  in  Ecclesiastical  Courts EnglUh. 

Nott  &  M. Nott  &  M'Cord*8  Reports S.  G, 

Noy Noy's  Reports English. 

Ohio Ohio  Reports Ohio' 

Ohio  St Ohio  State  Reports Do, 

Oloott Olcott's  Reports U.  8. 

Owen Owen's  Reports English. 

Paige Paige's  Chancery  Reports N.  Y. 

Paine Paine's  Circuit  Court  Reports U,  8, 

Palm. . .' Palmer's  Reports English, 

Parker. Parker's  Reports Do, 

Park.  Cr Parker's  Criminal  Reports ....JV.  F. 

Pars Parsons  [various  works] 

Patt.  &  H Patton  &  Heath's  Reports Va, 

PeakeN.P Peake'sNisi  Prius  Cases English, 

Peake  Add Peake's  Additional  Cases Do, 

Peck Peck's  Reports Tsnnesses, 

P.  Wms Peere  Williams'  Reports English 

Penning Pennington's  Reports N.  Jersey. 

Penn.  or  Pa Pennsylvania  State  Reports Penn, 

Penn.  Rej) Pennsylvania  Reports,  Old  Series Do, 

Penr.  &  W Penrose  k  Watts'  Reports Do. 

Per.  &  Dav Perry  k  Davison's  Reports English, 

Peters Peters'  Supreme  Court  Reports U,  8. 

Peters  C.  C Peters'  Circuit  Court  Reports Do. 

Phillim Phillimore's  Ecclesiastical  Reports English. 

Phillips Phillips'  Chancery  Reports. Do. 

Pick Pickering's  Reports Mass. 

Pike Pike's  Reports Arkansas, 

PI Pleading 

Plow Plowden's  Reports English. 

Pollex PoUexfen's  Reporte Do. 

Pop Popham's  Reports Do, 

Port  [Ala.] Porter's  Reports Alabama. 

Port.  [la.] Porter's  Reports  [See  Indiana"] Indiana, 

Pr Practice 

Prec.  Ch Precedents  in  Chancery English, 

Price. Price's  Reports Do. 

Price  P.  C Price's  Practice  Cases Do, 

Pyke Pyke's  Reports Lower  Canada. 


ABBREVIATIONS  USED   IN    THIS   WORK.  XXIX 

Q.  B Queen's  Bench  Reports UnglUh, 

Band Randolph's  Reports Va, 

R&wie Rawle*s  Reports Penn. 

BaTDi.,  (T.) Sir  T.  Raymond's  Reports English. 

Eajm,f  Ld Lord  Raymond's  Reports. I>o, 

Rep- 1.  Holt Reports  temp.  Holt Do, 

Rep.  t.  Hard Reports  temp.  Hardwicke Do, 

Rep.  Cfa Reports  m  Chancery Do, 

Rep.  t.  Finch Reports  temp.  Finch Do. 

VL  S Revised  Statutes  of  New  York ;  the  original  edition  is 

cited  in  [brackets] N".  T, 

B.  I Rhode  Island  Reports -R.  /. 

Rice Rice's  Reports 80.  Carolina. 

Rice  Ch Rice's  Chancery  Reports Do, 

Rich Richardson's  Reports Do. 

Rich.  £q Richardson's  Equity  Reports. ^ Do, 

Bich«  &  W Richardson  &  Woodbury's  Reports 2f,  Eampihire. 

Ridg.  t.  Hard Ridgway's  Reports  temp.  Hardwicke English, 

Ridg.  A.  C Ridgway's  Appeal  Cases Irish* 

Ridg.  L.  &  S Ridgway,  Lapp  &  Schoales'  Reports Do. 

BUey Riley's  Reports 80.  Car. 

Riley  Ch Riley's  Chancery  Reports Do, 

Rob.  H.  of  L Robinson's  House  of  Lords  Cases English. 

Robin.  [Va.] Robinson's  Reports Va. 

Robin.  [La.] Do.         Do : . . .  .^ Louisiana. 

RoUe Rolle's  Reports English. 

Root Root's  Reports Conn. 

Ruflf. Ruffin's  Reports iV^.  C. 

Bum Russell's  Chancery  Reports English* 

Boss.  &  M Russell  &  Hylne's  Reports Do, 

Ross.  &  R Russell  k  Ryan's  Crown  Cases Do. 

By.  k  M Ryan  &  Moody's  Reports  at  Nisi  Prius Do. 

Salk Salkeld's  Reports English. 

Sand Sandford's  Superior  Court  Reports N.T. 

Sand.  Ch Sandford's  Chancery  Reports Do. 

Sannd Saunders'  Reports  [by  Williams] English, 

Sannd.  PI.  &  Ev Saunders'  Pleading  k  Evidence Do. 

Saond.  k  Cole Saunders  k  Cole's  Reports Do. 

Sans.  &  Sc Sausse  k  Scully's  Reports Irish. 

Sar. SaviUe's  Reports English. 

Sax Saxton's  Reports N.  Jerssy. 

Say Saycr's  Reports English. 

Scam Scammon's  Reports Illinois. 

Scboaies kh. Schoales  k Lefroy's  Reports Irish. 

Scott Scott's  Reports English. 

Scott  N.  R Scott's  New  Reports Do. 

Sedg.  on  Dam Sedgwick  on  Damages iV.  F. 

Seld Selden's  Reports Do. 


XXX  ABBREVIATIONS   USED   IN   THIS   WORK. 

Select  0.  in  0. Select  Cases  in  Chancery,  temp.  King English. 

Serg.  &  R Sergeant  &  Rawle's  Reports Penn. 

Shaw Shaw's  Reports Verm. 

Shep Shepley's  Reports  [See MairuRepvrtt] Me. 

Show Shower's  Reports English. 

Show.  P.  0 Shower's  Parliamentary  Cases Do, 

Sid Siderfin's  Reports Do. 

Sim Simons'  Reports Do, 

Sim.  &  S Simons'  &  Stuart's  Reports Do. 

Six  Circ.  in  I Six  Circuits  in  Ireland  (Reports) Irish. 

Skinn Skinner's  Reports. English. 

Slade Slade's  Reports Verm. 

Sma.  &  Gift Smale  &  Oiffard's  Reports English. 

Sme.  kU Smedes  k  Marshall's  Reports Miss. 

Sme.  &  M.  Ch Smedes  k  Marshall's  Chancery  Reports Do. 

Smith,  (£.  D.) E.  Delafield  Smith's  Com.  Pleas  Reports Jf,  T. 

Smith,  (E.P.) [See  New  York  Eeports] 

Smith  [Ind.] Smith's  Reports Ind. 

Smith,  (J.  P) J.  P.  Smith's  Reports English. 

Smith  kB Smith  k  Batty's  Reports Irish, 

Smythe Smythe's  Reports Do. 

Sneed Sneed's  Reports Tenn, 

South Southard's  Reports , i^.  Jersey, 

So.  Car South  Carolina  Law  Reports 8,  C 

So.  Car.  Eq South  Carolina  Equity  Reports Do, 

S.  C Same  case 

S.  P Same  point  decided 

Spears Spears'  Reports 8o.  Car, 

Spears  Eq Spears'  Equity  Reports Do, 

Spencer Spencer's  Reports iV.  Jersey. 

Stan Stanton's  Reports Ohio. 

Stork.  N.  P Storkie's  Nisi  Prius  Reports English. 

Stew Stewart's  Reports • Ala. 

Stew,  k  Port Stewart  k  Porter's  Reports Do. 

Stock Stockton's  Reports J\r.  Jersey. 

Story Story's  Reports V,8. 

Story's  Eq.  Jur Story  on  Equity  Jurisprudence 

Strange Strange's  Reports English, 

Strobh Strobhart's  Reports So,  Car, 

Strobh.  Eq Strobhart's  Equity  Reports Do. 

Stuart.     [See  Zoioer  Canada  Reports,'] 

Sumn Sumner's  Reports U.  8. 

Swab Swabey's  Admiralty  Reports English. 

Swab.  &  T Swabey  k  Tristram's  Reports Do, 

Swan Swan's  Reports Tenn. 

Swans Swanston's  Reports English. 

Talb Talbot's  Cases. Do 

Taml Tarolyn's  Reports .^ Do. 

Tayl Taylor's  Reports.  •. JV.  C. 


ABBREVIATIONS   USED   IN   THIS   WORK.  XXXI 

Tmunt TauDton*8  Reports English. 

T-  R Term  Reports— by  Duraford  &  East Do, 

Tex Texas  Reports Texat 

Toth Tothill's  Reports English. 

Tmna.  Rep Transcript  Reports N",  Y. 

Tarn.  &  Rusa Turner  &  Russell's  Reports Do. 

Tfler Tyler's  Reports Verm. 

Tyrw Tyrwhitt's  Reports English. 

Tyrw.  &  6 Tyrwhitt  k  Granger's  Reports Do. 

Van  Santv.  PI 'yfln  Santvoord's  Pleadings N.  T. 

Van  Santy.  Eq.  Pr..  .Van  SantToord's  Equity  Practice Do. 

Vaugh Vaughan's  Reports English. 

Vent Ventris'  Reports Do. 

Verm,  or  Vt Vermont  Reports Vt. 

Vern Vernon's  Reports English. 

Vem.  k  So Vernon  &  Scriven's  Reports Irish. 

Ves Vesey's,  (senior)  Reports  [vols.  1  &  2.] English. 

Vcs Vesey's,  (jr.)  Reports.  [AlUftcr  vol.  2.   Vols.  1  and 

2  are  cited  as  1  and  2  Ves.,  jr.] Do. 

Vea.  &  B Vesey  &  Beames'  Reports Do. 

Va.  Cas Virginia  Oases Va, 

Walk.  [Miss.] Walker's  Reports Miss. 

Walk.  [Mich.] Walker's  Reports Mich. 

Wall Wallace's  Reports U.S. 

WalLjr Wallace's,  (jr.)  Reports Do. 

WalJis  or  Wall  Lyn.Wallis'  Reports,  by  Lyne Irish. 

Ware Ware's  Reports U.  8. 

Washb Washburn's  Reports: Verm. 

Wash Washington's  Reports Va. 

Wash.  C.  C Washington's  Circuit  Court  Reports U.  8. 

Watts Watts'  Reports Penn. 

Watts  &  S. Watts  &  Sergeant's  Reports Penn. 

West  t.  Hard West's  Reports  temp.  Hardwicke .English. 

West  H.  of  L West's  House  of  Lord's  Reports Do. 

Whart .Wharton's  Reports, Petin. 

Wheat Wheaton's  Reports U.  8. 

Whitt Whittlesey's  Reports N.  Y. 

Wightw Wight  wick's  Reports English. 

Wilcox Wilcox's  Reports Ohio. 

Wniard'sEq,  Jur. . .  .Willard's  Equity  Jurisprudence N.  T. 

Willes Willes'  Reports English. 

Williams Williams'  Reports Mass. 

W.  W.  4  D Willmore,  Wollaston  &  Davison's  Reports English. 

W.  W.  &  H Willmore,  Wollaston  &  Hodges'  Reports Do. 

WilHon Wilson's  Reports English. 

Wih».  Ch Wilson's  Chancery  Reports Do. 

Winch Winch's  Reports English. 

Wis Wisconsin  Reports Wis. 


XXXU  ABBREVIATIONS   USED   IN   THIS   WORK. 

WolL  P.  C Wollastou'fl  Practice  Cases English. 

Wood  &  M Woodbury  k  Minot's  Reports U»  S. 

Wright Wright's  Reports Ohio. 

Wyatt  Pp.  Reg Wyatt*s  Practical  Register English. 

Wythe Wythe's  Reports : Va. 

Yeates Yeates'  Reports Penn, 

Yelv Yelverton's  Reports English, 

Yerg Yerger's  Reports Tenn, 

Younge Younge's  Reports English. 

You.  &  Col Younge  &  Oollyer's  Reports  in  Chancery Do. 

You.  k  Col.  Ex Do.  do.  do.     in  Exchequer Do. 

You.  &  Jer Younge  &  Jervis's  Reports J)o. 

Zabr Zabriskie's  Reports X.  Jersey. 
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ERRATA. 

Page  266 ;  9th  line  from  foot,  "  conveniently  "  should  read  "  concurrently." 

Page  327  ;  "  Chapter  III."  should  read  "  Chapter  XIII." 

Page  369 ;  lines  21  and  22,  beginning  **  2.  On  Saturday,"  etc.,  should  be  can- 
celled.   See  page  59. 

Page  886  ;  §  27  should  read, — "  J.  L.,  of ,  being  duly  sworn,  says,  that 

he  is  the  printer  of"  etc 


j  Page  396  ;  above  Chapter  XVIII.,  insert 


TITLE  V. 


HOTIOKS  AND   PAPERS. 

Chap.  1 8.  Motions  and  Orders. 
19.  Notices  and  papers. 


PRACTICE,  PLEADINGS,  AND   FORMS, 


irin>iB 


THE  CODE  OF  PROCEDURE 


OF 


STATE  OF  NEW  YORK. 


The  existing  Constitution  of  the  State  of  New  York,  which 
was  adopted  hj  popular  vote  on  the  third  of  November,  1846, 
and  went  into  full  effect  from  and  including  the  first  day  of 
January,  one  thousand  eight  hundred  and  forty-seven,  altered, 
in  almost  every  particular,  the  previously  existing  system  of 
jurisprudence  of  the  State.  It  abolished  some  courts,  created 
others,  and  in  respect  to  those  courts  which  were  recognized 
and  preserved,  the  jurisdiction  was  in  some  instances  enlarged, 
and  in  others  restricted.  The  ofGlces  of  judges  were  made 
elective,  and  to  be  held  for  limited  terms.  But  among  all  the 
changes  and  alterations  effected  by  that  instrument,  probably 
none  were  more  radical  and  important  than  those  which 
resulted  from  the  following  section  of  the  sixth  Article : 

^^  SscmoH  24.  The  Legislature,  at  its  first  session  after  the 
adoption  of  this  Constitution,  shall  provide  for  the  appointment 
of  three  commissioners,  whose  duty  it  shall  be  to  revise,  reform, 
simplify,  and  abridge  the  rules  and  practice,  pleadings,  forms, 
and  proceedings  of  the  courts  of  record  of  this  State,  and  to 
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report  thereon  to  the  Legislature,  subject  to  their  adoption  and 
modification  from  time  to  time." 

The  Legislature  at  their  first  session  after  the  adoption  of  the 
Constitution,  (70th  session,)  passed  an  act,  (Chap.  59,)  pursuant 
to  the  requirements  of  the  Constitution,  appointing  commission- 
ers to  perform  the  duties  therein  specified. 

At  the  ensuing  session  thereafter,  (71st,)  the  Legislature  passed, 
April  12, 1848,  "  An  Act  to  simplify  and  abridge  the  Practice, 
Pleadings,  and  Proceedings  of  the  Courts  of  this  State."  And 
also,  "  Ajt  Aot  to  facilitate  the  determination  of  existing  suits 
in  the  Courts  of  this  State.  (See  Chapters  379  and  380.)  The 
first  named  act  (Chap.  379)  was  designated  "  The  Code  of 
Procedure." 

At  the  next  session  (72d)  the  Legislature  passed  (Chap.  438) 
^^  An  Aot  to  amend  the  act  entitled  ^  An  act  to  simplify  and 
abridge  the  Practice,  Pleadings,  and  Proceedings  of  the  Courts 
of  this  State.' "  And  also,  (Chap.  439,)  "  An  Act  to  amend  an 
act  entitled  '  An  act  to  facilitate  the  determination  of  existing 
suits  in  the  Courts  of  this  State.' "  Both  these  acts  were  passed 
April  11, 1849. 

At  the  74th  session,  the  Legislature,  on  the  10th  of  July,  1851, 
(Chap.  479,)  passed  "  An  Act  to  amend  the  Code  of  Procedure." 

And  again,  at  the  75th  session,  on  the  16th  April,  1852, 
(Chap.  392,)  the  Legislature  passed  "  An  Aot  to  amend  certain 
sections  of  the  Code  of  Procedure." 

At  the  next  (76th)  session,  on  the  13th  July,  1853,  (Chap. 
529,)  the  Legislature  passed  '^  An  Act  in  relation  to  the  Superior 
Court,  and  to  the  Court  of  Common  Pleas,  and  the  Marine 
Court  for  the  city  of  New  York."  By  this  act  the  provisions 
of  section  twenty-eight  of  the  Code  of  Procedure  were  made 
to  apply  to  those  courts. 

At  the  next  (77th)  session,  there  was  passed,  April  3, 1854, 
(Chap.  135,)  "  An  Aot  concerning  appeals."  And  also,  on  the 
15th  April,  1854,  (Chap.  270,)  "  An  Aot  in  relation  to  special 
proceedings." 

And  again,  at  the  78th  session,  there  were  passed  two  acts  on 
the  subject — one  March  3, 1855,  (Chap.  44,)  "  An  Act  to  amend 
the  one  hundred  and  fifty-third  section  of  the  Code  of  Proce- 
dure ;"  and  the  other,  April  9, 1855,  (Chap.  202,)  "  An  Act  to 
extend  the  provisions  of  the  Code  of  Procedure  to  forfeited  re- 
cognLsances." 


THE  CODE   OF   PROCEDURE.  3 

Two  acts  were,  passed  at  the  80th  session  of  the  Legislature  ; 
the  first,  (Chap.  353,)  passed  April  13,  1857,  entitled  "  An  Act 
to  amend  section  three  handred  and  ninety-nine  of  the  Code 
of  Procedure ;"  and  the  second,  (Chap.  723,)  passed  April  17, 
1856,  entitled  "  An  Act  to  amend  certain  sections  of  the  Code 
of  Procedure,  and  certain  sections  of  the  same,  as  amended  by 
chapter  three  hundred  and  ninety-two  of  the  laws  of  eighteen 
hundred  and  fifty-two,  and  chapter  forty-four  of  the  laws  of 
eighteen  hundred  and  fifty-five." 

At  the  81st  session,  the  Legislature,  on  the  17th  April,  1858, 
passed  an  act  (Chap.  306,3  entitled  ^'  An  Act  to  amend  certain 
sections  of  the  Code  of  Procedure." 

At  the  82d  session  of  the  Legislature,  an  act,  (Chap.  428,)  was 
passed,  April  16, 1859,  entitled  '^  An  Act  to  amend  certain 
sections  of  the  Code  of  Procedure." 

At  the  83d  session,  the  Legislature  passed  two  acts  in  relation 
to  the  Code  ;  the  first,  (Chap.  131,)  passed  March  30, 1860,  en- 
titled ^*  An  Act  to  amend  section  fifty-three  of  the  Code  of 
Procedure,  and  to  extend  the  jurisdiction  of  justices'  courts, 
and  to  provide  for  proceedings  therein  ;*'  and  the  second,  (Chap. 
459,)  passed  April  16, 1860,  entitled  "  An  Aor  to  amend  the 
Code  of  Procedure." 

After  all  these  various  modifications  and  alterations,  the 
"  Code  of  Procedure,"  as  it  now  stands,  is  in  the  following 
form: 

AN    ACT 

To  AMEND  THE  AcT  KNTTrUCD  "  AjT  AoT  TO  SIMPLIFY  AND  ABRIDGE 

THE  Practice,  Pleadings,  and  Proceedings  of  the  Courts 
OF  THIS  State,"  passed  April  12, 1848. — ^Passed  April  11, 
1849. 

The  act  entitled  "  An  Act  to  Simplify  and  Abridge  the  Prac- 
tice, Pleadings,  and  Proceedings  of  the  Courts  of  this  State," 
passed  April  12,  1848,  is  hereby  amended  so  as  to  read  as 
follows : 

AN    ACT 

To  Simplify  and  Abridgb  the  Praoticb,  Pleadings,  and  Pro- 

OkEDINGS  OF  THE   CoUBTS  OF  THIS  StATE. 

WhereaSy  It  is  expedient  that  the  present  forms  of  actions 
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and  pleadings  in  cases  at  common  law  should  be  abolished,  that 
the  distinction  between  legal  and  equitable  remedies  should  no 
longer  continue,  and  that  a  uniform  course  of  proceeding,  in  all 
cases,  should  be  established :  Therefore, 

The  People  of  the  Stale  of  N&w  Ycrky  represented  in  Senabe 
and  AssenAly^  do  enact  as  foUowe : 

GENERAL  DEFINITIONS  AND  DIVISIONS. 

81CTIOH  1.  DiTlaion  of  Nmedies. 
2.  Definition  of  an  action. 
8.  Definition  of  a  special  proceeding. 
4.  Division  of  actions  into  ciril  and  criminal. 
6.  Definition  of  a  criminal  action. 

6.  Definition  of  a  ciTil  action. 

7.  Ciyil  and  criminal  remedies,  not  merged  in  each  other. 

8.  Subjects  embraced  in  this  act. 

Section  1. — [Dimeion  0/ Remedies.'] — ^Remedies  in  the  courts 
of  justice  are  divided  into— 

1.  Actions. 

2.  Special  proceedings. 

§  2. — [Definition  of  an  aoUonJ] — An  action  is  an  ordinary 
proceeding  in  a  court  of  justice,  by  which  a  party  prosecutes 
another  party  for  the  enforcement  or  protection  of  a  right,  the 
redress  or  preyention  of  a  wrong,  or  the  punishment  of  a  public 
offence. 

§  3. — [De/inition  of  a  special  proceeding,'] — ^Every  other 
remedy  is  a  special  proceeding. 

§  4. — [Dvoieion  of  actions  into  owU  and  criminal.'] — Actions 
are  of  two  kinds — 

1.  Civil. 

2.  Criminal. 

§  6. — [Definition  of  a  criminal  action.] — A  criminal  action 
is  prosecuted  by  the  people  of  the  State,  as  a  party,  against 
a  person  charged  with  a  public  offence,  for  the  punishment 
thereof. 

§  6. — [Dejinitian  of  a  dvU  action,] — ^Every  other  is  a  civil 
action. 

§  7. — [OivU  and  criminal  remedies^  not  merged  in  each 
other.] — ^Where  the  violation  of  a  right  admits  of  both  a  civil 
and  criminal  remedy,  the  right  to  prosecute  the  one  is  not 
merged  in  the  other 


THE  CODE  OF  FBOGEDURE.  5 

§  8. — [Subjects  embraced  in  this  act.'] — Tbis  act  is  divided 
into  two  parts. 

Tlie  first  relates  to  the  courts  of  justice^  and  their  jurisdiction. 

The  second  relates  to  civil  actions  commenced  in  the  courts 
of  this  State,  after  the  Ist  day  of  July,  1848,  except  when 
otherwise  provided  therein,  and  is  distributed  into  fifteen 
titles.  The  first  four  relate  to  actions  in  all  the  Courts  of  the 
State,  and  the  others,  to  actions  in  the  Supreme  Court,  in  the 
County  Courts,  in  the  Superior  Court  of  the  city  of  New  York, 
in  the  Court  of  Common  Fleas  for  the  city  and  county  of  New 
York,  in  the  Mayor's  Courts  of  cities,  and  in  the  Becorder's 
Courts  of  cities,  and  to  appeals  to  the  Court  of  Appeals,  to  the 
Supreme  Court,  to  the  County  Courts,  and  to  the  Superior 
Court  of  the  city  of  New-York. 
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PART    I. 

OP  THE  COURTS  OP  JUSTICE  AND  THEIR  JURISDICTION 

TITLE      I.  Of  thi  Cottbts  iir  Ginxral. 
n.  Of  TBI  Court  of  Appbals. 
IIL  Of  thb  Scpremi  Court;  Cirouit  Courts;^  axd  Courts  of  Otbr 

AND  Tkrminir. 
IV.  Of  the  County  Courts. 

v.  Of  TBI  Superior  Court,  and  Court  of  ComcoB  Plras  ib  the  Citt 
OF  New  Tore,  akd  the  Mayors*  and  Recorders*  Courts  in  oteer 

CITtCS. 

VT.  Of  tbb  Courts  of  Justices  of  the  Peace. 
YII.  Of  Justices*  and  other  Inferior  Courts  ib  Cities. 

TITLE   I. 

OF  THE  OOURTB  IK  GENERAL. 

SscTiOB    9.  The  seyeral  Courts  of  this  State. 
10.  Their  Jarisdiction  generally. 

§  9. — [The  several  courts  of  this  State."] — ^The  foUowiDg  are 
the  coarts  of  justice  of  this  State  : 

1.  The  Court  for  the  trial  of  impeachments. 

2.  Tlie  Court  of  Appeals. 

3.  Tlie  Supreme  Court. 

4.  The  Circuit  Courts. 

5.  The  Courts  of  Oyer  and  Terminer. 

6.  The  County  Courts. 

7.  The  Courts  of  Sessions. 

8.  The  Courts  of  Special  Sessions. 

9.  The  Surrogate's  Courts. 

10.  The  Courts  of  Justices  of  the  Peace. 

11.  The  Superior  Court  of  the  City  of  New  York. 

12.  The  Court  of  Common  Pleas  for  the  City  and  County  of 
New  York. 

13.  The  Mayors'  Courts  of  cities. 

14.  Tlie  Recorders'  Courts  of  cities. 

16.  The  Marine  Court  of  the  City  of  New  York. 
16.  The  Justices'  Courts  in  the  City  of  New  York. 
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17.  The  Jastices'  Conrts  of  cities 

18.  The  Police  Courts. 

§  10. — [Their  jurisdiction  generally.'] — ^These  conrts  shall 
oontinne  to  exercise  the  jurisdiction  now  vested  in  them  re- 
spectivelj,  except  as  otherwise  prescribed  by  this  act. 

TITLE  IL 

OF  THE  COURT  OF  AFPEAL8. 

SicTiOH  11.  It*  Jurisdiction. 

12.  May  rererae,  affirm  or  modify  judgment  or  order  appealed  from. 
18.  Terms  of  the  CQurt.    Preference  of  causes. 

14.  Number  of  judges  who  may  give  judgment. 

15.  Sherift  to  proTide  rooms,  etc.,  for  court. 

16.  CJourt  may  be  a<yottmed  to  places  other  than  those  dedgnated  by 
Uw. 

§  11. — lite  Jurisdiction.'] — ^The  Court  of  Appeals  shall  have 
exclusive  jurisdiction  to  review  upon  appeal  every  actual 
determination  hereafter  made  at  a  general  term  by  the  Supreme 
Court,  or  by  the  Superior  Court  of  the  city  of  New  York,  or 
the  Court  of  Common  Pleas  for  the  city  and  county  of  New 
York,  or  the  Superior  Court  of  the  city  of  Buffalo,  in  the  fol- 
lowing cases,  and  no  other : 

1.  In  a  judgment  in  an  action  commenced  therein  or  brought 
there  from  another  court;  and  upon  the  appeal  from  such 
judgment,  to  review  any  intermediate  order  involving  the 
merits,  and  necessarily  affecting  the  judgment. 

2.  In  an  order  affecting  a  substantial  right,  made  in  such 
action,  when  such  order  in  effect  determines  tlie  action,  and 
prevents  a  judgment  from  which  an  appeal  might  be  taken, 
and  when  such  order  grants  a  new  trial ;  but  no  appeal  to  the 
Court  of  Appeals,  from  an  order  granting  a  new  trial,  shall  be 
effectual  for  any  purpose,  unless  the  notice  of  appeal  contain 
an  assent  on  the  part  of  the  appellant,  that  if  the  order  be 
affirmed,  judgment  absolute  shall  be  rendered  against  the 
appellant.  Upon  every  appeal  from  an  order  granting  a  new 
trial,  if  the  Court  of  Appeals  shall  determine  that  no  error  was 
committed  in  granting  the  new  trial,  they  shall  render  judg- 
ment absolute  upon  the  right  of  the  appellant ;  and  after  the 
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proceedings  are  remitted  to  the  coart  from  which  the  appeal 
was  taken,  anj  assessment  of  damages  or  other  proceedings  to 
render  the  judgment  effectual,  w&j  be  there  had,  in  cases  where 
snch  subsequent  proceedings  are  requisite. 

3.  In  a  final  order  affecting  a  substantial  right  made  in  a 
special  proceeding,  or  upon  a  summary  application,  in  an 
action  after  judgment  But  such  appeal  shall  not  be  allowed 
in  an  action  originally  commenced  in  a  court  of  a  justice  of 
the  peace,  or  in  the  Marine  Court  of  the  city  of  New  York,  or 
in  an  assistant  justice's  court  of  that  city,  or  in  a  justice's  court 
of  any  of  the  cities  of  this  State,  unless  any  such  general  term 
shall,  by  order  duly  entered,  allow  such  appeal  before  the  end 
of  the  next  term  after  which  such  judgment  was  entered.  The 
foregoing  prohibition  shall  not  extend  to  actions  discontinued 
before  a  justice  of  the  peace,  and  prosecuted  in  another  coui:t, 
pursuant  to  sections  sixty  and  sixty-eight  of  this  code.  [Zatoif 
of  SOth  JSessianj  Chap.  723,  §  1 ;  April  17, 1857.] 

§  12. — [May  reverse  or  modify  judgnierU  or  order  appealed 
from,'\ — ^The  Court  of  Appeals  may  reverse,  affirm  or  modify 
the  judgment  or  order  appealed  from,  in  whole  or  in  part,  and 
as  to  any  or  all  of  the  parties ;  and  its  judgment  shall  be  re- 
mitted to  the  court  below,  to  be  enforced  according  to  law. 

§  13. — [Terms  of  the  court.'] — ^There  shall  be  four  terms  of  the 
Court  of  Appeals  in  each  year,  t«)  be  held  at  the  capitol,  in  the 
city  of  Albany,  on  the  first  Tuesday  of  January,  the  fourth 
Tuesday  of  March,  the  third  Tuesday  of  June,  and  the  last 
Tuesday  of  September,  and  continue  for  as  long  a  period  as  the 
public  interests  may  require.  But  the  judges  of  said  court 
may,  in  their  discretion,  appoint  one  of  said  terms  in  each  year 
to  be  held  in  the  city  of  New  York. 

Additional  terms  shall  be  appointed  and  held  at  the  same 
place  by  the  court  when  the  public  interests  require  it.  The 
court  may,  by  general  rules,  provide  what  causes  shall  have  a 
preference  on  the  calendar.  On  a  second,  and  each  subsequent 
appeal  to  the  Court  of  Appeals,  the  cause  shall  be  placed  on 
the  calendar  as  of  the  time  of  filing  the  return  on  the  first 
appeal. 

§  14. — [Nvmiber  of  judges  who  may  give  Judgment.'] — The 
concurrence  of  five  judges  is  necessary  to  pronounce  a  judg- 
ment K  fire  do  not  concur,  the  case  must  be  re-heard.  But 
no  more  than  two  re-hearings  shall  be  had,  and  if,  on  the 
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second  ro-heariDg,  five  jadgeB  do  not  concar,  the  judgment 
shall  be  afl3rmed. 

§  15. — [Sherjffs  to  provide  roomsy  etc.y  for  court,] — If  at  a 
term  of  the  Court  of  Appeals,  proper  and  convenient  rooms, 
both  for  the  consultation  of  the  judges  and  the  holding  of  the 
court,  with  furniture,  attendants,  fuel,  lights,  and  stationery, 
suitable  and  sufficient  for  the  transaction  of  its  business,  be  not 
provided  for  it,  in  the  place  where  by  law  the  court  may  be 
held,  the  court  may  order  the  sheriff  of  the  county  to  make  such 
provision,  and  the  expense  incurred  by  him  in  carrying  the 
order  into  effect,  shall  be  a  county  charge. 

§  16. — ICourt  may  he  adjottrned  to  places  other  than  those 
designated  hy  law.'] — The  Court  of  Appeals  may  be  held  in 
other  buildings  than  those  designated  by  law  as  places  for 
holding  courts,  and  at  a  different  place  in  the  same  city  from 
that  at  which  it  is  appointed  to  be  held.  Any  one  or  more  of 
the  judges  may  adjourn  the  court,  with  the  like  effect  as  if  all 
were  present 

«AN  ACT 

'^CoKOEKNiHa  Appeals." 

Passed  April  8, 18S^. 

^  §  1.  In  all  cases  where  regular  and  valid  appeals  were  taken 
to  the  Court  of  Appeals  from  orders  of  the  Supreme  Court 
granting  new  trials  in  causes  pending  therein,  pursuant  to  the 
eleventh  section  of  the  Code  of  Procedure,  as  amended  by  the 
act  passed  on  the  tenth  day  of  July,  eighteen  hundred  and  fifty- 
one,  the  Court  of  Appeals  shall  proceed  to  hear  and  determine 
such  appeals,  anything  contained  in  the  act  further  amending 
the  Code  of  Procedure,  passed  on  the  sixteenth  day  of  April, 
eighteen  hundred  and  fifty-two,  to  the  contrary  notwithstanding; 
provided,  however,  that  such  appeals  were  taken  before  the  said 
last  mentioned  act  took  effect  as  a  law. 

*<§2.  This  act  shall  take  effect  immediately."  [Laws  qf 
nihSeMtuyn^ChapAZh:] 
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TITLE  III. 

OF  THE  BUPBEiaB  OOUBT,  GIBOUIT  00UBT8,  AND  OOUBTS  OF  OYER  AND 

TEBMINEB. 

SiCTioii  17.  Existing  statatonr  provisioDB,  as  to  terms  and  business  of  the  courts 
repealed,  and  order  of  Supreme  Court  fixing  the  terms,  etc., 
abrogated. 

18.  General  terms  prescribed. 

19.  Number  of  Judges  to  give  judgment 

20.  Special  terms,  arcuit  Courts,  and  Courts  of  Oyer  and  Terminer, 

prescribed. 

21.  Circuit  Courts  and  Oyer  and  Terminer  held  together. 

22.  Designation  of  times  and  places  of  holding  courts ;  how  made. 

28.  Extraordinary  general  and  spedal  terms,  and  Oyer  and  Terminer 

how  appointed. 
24.  Places  of  holding  the  courts. 
26.  Publication  of  appointment  thereof. 

26.  When  judges  not  assigned  may  hold  the  courts. 

27.  Duties  of  judges  as  to  business  out  of  court. 

28.  Rooms,  fuel,  etc ;  how  furnished. 

§  17. — [Mdstmg  sUntutory  provisions  as  to  terms  and  husiness 
of  the  courts  repealed^  wn  order  of  Supreme  Court  fixing  terfns^ 
etc.^  abrogated.] — ^AU  statutes  now  in  force,  providing  for  the 
designation  of  the  times  and  places  of  holding  the  general  and 
special  terms  of  the  Supreme  Court,  and  the  Circuit  Courts  and 
Courts  of  Oyer  and  Terminer,  and  of  the  judges  who  shall  hold 
the  same,  are  repealed,  from  and  after  the  first  day  of  July,  one 
thousand  eight  hundred  and  forty-eight ;  and  the  order  of  the 
Supreme  Court,  adopted  July  fourteen,  one  thousand  eight 
hundred  and  forty-seven,  prescribing  the  times  and  places  of 
holding  the  general  and  special  terms  of  the  court,  and  the  Cir- 
cuit Courts  and  Courts  of  Oyer  and  Terminer,  during  the 
residue  of  the  year  one  thousand  eight  hundred  and  forty-seven, 
and  for  the  years  one  thousand  eight  hundred  and  forty-eight, 
and  one  thousand  eight  hundred  and  forty-nine,  and  assigning 
the  business  and  duties  thereof  to  the  several  judges  of  the 
court  is,  from  and  after  the  first  day  of  July,  one  thousand  eight 
hundred  and  forty-eight,  abrogated ;  and  the  provisions  of  this 
title  are  substituted  in  place  thereof. 

^  18,— [General  terms  prescribed.]— At  \Q2At  four  general 
terms  of  the  Supreme  Court  shall  be  held  annually  in  each 
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judicial  district,  and  as  many  more  as  the  judges  in  such  dis- 
trict shall  appoint,  at  such  times  and  places  as  a  majority  of  the 
jodges  of  sQch  district  shall  appoint 

§  19. — {Nurnher  cf  judges  to  give  judgmevU.'] — The  concur- 
rence of  a  majority  of  the  judges  holding  a  general  term,  shall 
be  necessary  to  pronounce  a  judgment  If  a  majority  do  not 
concur,  the  case  shall  be  re-heard. 

§  20. — {Spedal  terms^  Circuit  Covrte^  and  Courts  of  Oyer 
and  Terminer^  prescribed.'] — ^There  shall  be  at  least  two  terms 
of  the  Circuit  Court  and  Court  of  Oyer  and  Terminer  held, 
annually  in  each  of  the  counties  of  this  State,  and  as  many 
more  terms  thereof,  and  as  many  special  terms  as  the  judges  of 
each  judicial  district  shall  appoint  therein,  but  at  least  one 
special  term  shall  be  held  annually  in  each  of  said  counties. 
Fnlton  and  Hamilton  shall  be  considered  one  county  for  the 
purposes  of  this  section. 

§21.  [CirciUt  Co^wrts  and  Ccwrts  qf  Oyer  and* Terminer 
held  together,] — Circuit  Courts,  and  Courts  of  Oyer  and  Termi- 
ner shall  be  held  at  the  same  places,  and  commenced  on  the 
same  day. 

§  22.  [DesignaUon  of  times  and  places  of  holding  courts^  Kovy 
jwoefe.]— The  governor  shall,  on  or  before  the  first  day  of  May, 
one  thoQsand  eight  hundred  and  forty-eight,  by  appointment 
in  writing,  designate  the  times  and  places  of  holding  the  gene- 
ral and  special  terms.  Circuit  Courts,  and  Courts  of  Oyer  and 
Terminer,  and  the  judges  by  whom  they  shall  be  held  ;  which 
appointment  shall  take  effect  on  the  first  day  of  July  there- 
after, and  shall  continue  uiitil  the  thirty-first  day  of  December^ 
one  thousand  eight  hundred  and  forty-nine.  The  judges  of  the 
Supreme  Court  of  each  district  shall,  in  like  manner,  at  least 
one  month  before  the  expiration  of  that  time,  appoint  the 
times  and  places  of  holding  those  courts  for  two  years,  com- 
mencing on  the  first  day  of  January,  one  thousand  eight  hun- 
dred and  fifty,  and  so  on,  for  every  two  succeeding  years,  in 
their  respective  districts. 

§  23.  [JSktraordinary  general  amd  special  teniis  ami  Oyer  and 
Terminer  how  appointed.] — ^The  governor  may  also  appoint 
extraordinary  general  and  special  terms.  Circuit  Courts,  and 
Courts  of  Oyer  and  Terminer  whenever,  in  his  judgment,  the 
public  good  Bhall  require  it. 

§  24.  {Places  of  holding  courts.] — ^The  places  appointed  with- 
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in  the  eeveral  counties,  for  holding  the  general  and  special 
terms,  Circuit  Courts,  and  Courts  of  Oyer  and  Terminer,  shall 
be  those  designated  by  statute  for  holding  County  or  Circuit 
Courts.  If  a  room  for  holding  the  court  in  such  place  shall  not 
be  provided  by  the  supervisors,  it  may  be  held  in  any  room 
provided  for  that  purpose,  by  the  sheriff,  as  prescribed  by  sec- 
tion twenty-eight. 

General  and  special  terms  of  the  Supreme  or  County  Courts 
and  Circuit  Courts  and  Courts  of  Oyer  and  Terminer,  may  be 
adjourned  to  be  held  on  any  future  day,  by  an  entry  to  be 
made  in  the  minutes  of  the  court ;  and  juries  may  be  drawn 
and  summoned  for  an  adjourned  Circuit  or  County  Court,  or  an 
adjourned  Court  of  Oyer  and  Terminer,  and  causes  may  be 
noticed  for  trial  at  an  adjourned  Circuit  or  County  Court,  in  th« 
same  manner  as  if  such  courts  were  held  by  original  appoint- 
ment. 

§  26.  IPvllication  qf  appaifUments  thereof,'] — Every  appoint- 
ment so  made,  shall  be  immediately  transmitted  to  the  Secre- 
tary of  State,  who  shall  cause  it  to  be  published  in  the 
newspaper,  printed  at  Albany,  in  which  legal  notices  are  re* 
quired  to  be  inserted,  at  least  once  in  each  week,  for  three  weeks 
before  the  holding  of  any  court  in  pursuance  thereof.  The 
expense  of  the  publication  shall  be  paid  out  of  the  treasury  of 
the  State. 

§  26. — [  When  Judges  not  assigned  may  hold  the  courts.] — ^In 
case  of  the  inability,  for  any  cause,  of  a  judge  assigned  for  that 
purpose,  to  hold  a  special  term  or  Circuit  Court,  or  sit  at  a  gene- 
ral term,  or  preside  at  a  Court  of  Oyer  and  Terminer,  any  other 
judge  may  do  so. 

§  27. — [DiUies  of  jvdges  as  to  husiness  out  of  courts.] — ^The 
judges  shall  at  all  reasonable  times,  when  not  engaged  in  hold- 
ing court,  transact  such  other  business  as  may  be  done  out  of 
court  Every  proceeding  commenced  before  one  of  the  judges, 
in  the  first  judicial  district,  may  be  continued  before  another, 
with  the  same  effect  as  if  commenced  before  him. 

§  28. — [RoomSy  fud^  etc.j  how  furrdshed.] — ^The  supervisors 
of  the  several  counties  shall  provide  the  courts  appointed  to  be 
held  therein,  with  rooms,  attendants,  fuel,  lights,  and  stationery, 
suitable  and  sufficient  for  the  transaction  of  their  business.  If 
the  supervisors  neglect,  the  court  may  order  the  sheriff  to  do 
so ;  and  the  expense  incurred  by  him  in  carrying  the  order  in- 
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to  effect,  when  certified  by  the  coart,  shall  be  a  county  charge. 
[The  provisions  of  this  section,  ^'  shall  apply  to  the  Court  of 
Common  Pleas  for  the  city  and  county  of  New  York,  and  the 
Superior  Court  and  Marine  Court  of  the  said  city ;  and  the  said 
courts  shall  appoint  the  officers  necessary  to  attend  said  courts, 
whose  salaries  shall  be  fixed  by  the  board  of  supervisors  and 
paid  out  of  the  city  treasury /*]  [laios  of  76th  SessioUj  Chap. 
529;  «/uZy  13, 1853.] 

TITLE  IV. 

OF  THE  COUimr  OOUBTS. 

Sicnos  29.  Repeal  of  existiDg  statutes  defining  their  jarisdiotion. 
80.  Their  jurisdiction. 

31.  Oeneral  terms,  when  held.    Notice  to  be  pnblished. 
82.  Jurors,  how  drawn  and  summoned. 

I  29. — {Refpedl  of  esaUting  statutes  de^mg  their  jurisdio- 
tionJ] — ^AU  statutes  now  in  force,  conferring  or  defining  the 
jurisdiction  of  the  county  courts,  so  far  as  they  conflict  with  tbis 
act,  are  repealed  ;  and  those  courts  shall  have  no  other  juris- 
diction than  that  provided  in  the  next  section.  But  the  repeal 
contained  in  this  section  shall  not  affect  any  proceedings  now 
pending  in  those  courts. 

§  30. — [Their  jurisdiction.'] — The  County  Court  has  juris- 
diction in  the  following  special  cases,  but  has  no  original  civil 
jurisdiction  except  in  such  cases : 

1.  Civil  actions  in  which  the  relief  demanded  is  the  recovery 
of  a  sum  of  money  not  exceeding  five  hundred  dollars,  or  the 
recovery  of  the  possession  of  personal  property  not  exceeding 
in  value  five  hundred  dollars,  and  in  which  all  the  defendants 
are  residents  of  the  county  in  which  the  action  is  brought,  at  the 
time  of  its  commencement :  subject  to  the  right  of  the  Supreme 
Court  upon  special  motion  for  good  cause  shown  to  remove  any 
each  action  to  the  Supreme  Court  before  trial. 

3.  The  exclusive  power  to  review  in  the  first  instance,  ajudg* 
ment  rendered  in  a  civil  action  by  a  Justice's  Court  in  the 
county,  or  by  a  Justice's  Court  in  cities,  and  to  afGlrm,  reverse, 
or  modify  such  judgment : 

8.  The  foreclosure  or  satisfaction  of  a  mortgage,  and  the  sale 
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of  mortgaged  premises  situated  within  the  county,  and  the  col- 
lection of  any  deficiency  on  the  mortgage  remaining  unpaid, 
after  the  sate  of  the  mortgaged  premises : 

4.  The  partition  of  real  property  situated  within  the  county  : 

5.  The  admeasurement  of  dower  in  land  situated  within  the 
county : 

6.  The  sale,  mortgage,  or  other  disposition  of  the  real  pro- 
perty situated  within  the  county,  of  an  infant  or  person  of 
unsound  mind : 

7.  To  compel  the  specific  performance,  by  an  infant,  heir,  or 
other  person,  of  a  contract  made  by  a  party  who  shall  have  died 
before  the  performance  thereof: 

8.  The  care  and  custody  of  the  person  and  estate  of  a  lunatic 
or  person  of  unsound  mind,  or  an  habitual  drunkard,  residing 
within  the  county : 

9.  The  mortgage  or  sale  of  the  real  property  situated  within 
the  county,  of  a  religious  corporation,  and  the  disposition  of  the 
proceeds  thereof: 

10.  To  exercise  the  power  and  authority  heretofore  vested  Jn 
such  Courts  of  Common  Pleas,  over  judgments  rendered  by 
justices  of  the  peace,  transcripts  of  which  have  been  filed  in  the 
offices  of  the  county  clerks  in  such  counties. 

11.  To  exercise  all  the  powers  and  jurisdiction  conferred  by 
statute  upon  the  late  Courts  of  Common  Pleas  of  the  county,  or 
the  judges  or  any  judge  thereof,  respecting  ferries,  fisheries, 
turnpike  roads,  wrecks,  physicians,  habitual  drunkards,  im- 
prisoned, insolvent,  absent,  concealed,  or  non-resident  debtors, 
jail  liberties,  the  removal  of  occupants  from  State  lands,  the 
laying  out  of  railroads  through  Indian  lands,  and  upon  appeal 
from  the  determination  of  commissioners  of  highways,  and  all 
other  powers  and  jurisdiction  conferred  by  statute,  which  has 
not  been  repealed,  on  the  late  Court  of  Common  Pleas  of  the 
county,  or  on  the  County  Court,  since  the  late  Courts  of  Com- 
mon Pleas  were  abolished,  except  in  the  trial  and  determination 
of  civil  actions ;  and  to  prescribe  the  manner  of  exercising  such 
jurisdiction,  when  the  provisions  of  any  statute  are  inconsistent 
with  the  organization  of  the  County  Court. 

12.  To  remit  fines  and  forfeited  recognizances  in  the  same 
cases  and  like  manner  as  such  power  was  given  by  law  to  Courts 
of  Common  Pleas.  But  the  first  subdivision  of  this  section  shall 
not  apply  to  the  county  courts  of  the  counties  of  Kings  and  Erie. 
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13.  To  grant  new  trials,  or  affirm,  modify,  or  reverse  judg- 
ments iu  actions  tried  in  snch  court  upon  exceptions,  or  case 
made  snbject  to  an  appeal  to  the  Supreme  Court ;  but  in  any 
action  or  proceeding  pending  in  the  county  court,  in  which 
the  coanty  judge  is,  for  any  cause,  incapable  of  acting,  it  shall 
be  his  duty  to  make  a  certificate  of  such  fact,  and  file  the  same 
in  the  office  of  the  clerk  of  such  county  court,  and  thereupon 
jurisdiction  of  such  action  or  proceeding  shall  be  vested  in  the 
Supreme  Court,  and  such  further  proceedings  shall  be  had 
therein,  according  to  the  practice  of  such  court,  as  might  have 
been  had  in  the  County  Court,  if  such  cause  or  matter  had  re- 
mained therein ;  but  all  such  matters  shall  be  heard  or  tried  in 
the  first  instance  at  a  Special  Term  or  Circuit  Court,  held  in  a 
county  where  such  action  or  proceeding  is  instituted. 

§  81. — [General  Terms^  when  heldJ] — ^The  County  Court  is 
always  open  for  the  transaction  of  any  business  for  which  no 
notice  is  required  to  be  given  to  an  opposing  party.  At  least 
two  terms  in  each  county  for  the  trial  of  issues  of  law  or  fact, 
and  as  many  more  as  the  county  judge  shall  appoint,  shall  be 
held  in  each  year  at  the  places  in  the  counties  respectively  de- 
signated by  statute  for  holding  county  or  circuit  courts,  on  such 
days  as  the  county  judge  shall,  from  time  to  time,  appoint,  and 
may  continue  as  long  as  the  court  deem  necessary. 

Notice  of  snch  appointment  shall  be  published  in  the  State 
]>aper  at  least  four  weeks  before  any  such  term,  and  also  in  a 
newspaper,  if  any,  printed  in  the  county ;  so  many  of  such 
terms  as  the  county  judge  shall  designate  for  that  purpose,  in 
such  notice,  may  be  held  for  the  trial  of  issues  of  law,  and  hear- 
ing and  decision  of  motions  and  other  proceedings  at  which  no 
jury  shall  be  required  to  attend. 

§  32. — [JurarSj  kaw  drawn  and  summoned.'] — Jurors  for  the 
county  courts  and  courts  of  sessions  shall  be  drawn  from  the 
jary  box  of  the  county,  and  summoned  in  the  same  manner  as 
for  the  trial  of  issues  at  a  circuit  court 
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TITLE   V. 

OF  THE  8UPEBIOB  OOITBT  AND  COURT  OF  COMHOBT  FLXA8  IN  THB 
Omr  OF  NEW  TOBK,  AND  THB  MATOBS'  AND  BBOORDEBs'  OOUBTS 
IN  OTHBR  OITUBB. 

SiOTXOii  88.  Jurisdiction  of  the  eoorts  named  in  this  title. 

84.  Court  of  Common  Pleas  for  New  York  has  power  lo  reriew  Judgments 
of  the  Marine  and  Justices*  Courts. 

86.  General  and  special  terms  of  the  Superior  Court  and  Cbmmon  Pleas 

to  be  appointed. 
80.  Bj  whom  held. 

87.  Judgments,  where  given. 

88.  Concurrence  of  two  judges  necessary. 

89.  Criers,  how  appointed.    Salaries,  how  fixed. 

40.  Superior  Court,  of  whom  to  consist. 

41.  Three  justices  of  Superior  Court  to  be  elected. 

42.  How  TOted  for. 
■  48.  How  classified. 

44.  Expiration  of  terms  and  raeancies,  how  filled. 
46.  Powers  of  judges  and  th^r  salaries. 

46.  Terms  of  Superior  Court,  and  by  whom  held. 

47.  Certain  cItiI  suits  may  be  transferred  from  the  Supreme  to  the  Supe- 

rior Court. 

48.  Jurisdiction  of  Superior  Court  in  such  cases. 

49.  Judges  to  hear  for  two  years,  suits  transferred  from  Supreme  Court 

60.  Appeal  to  the  Court  of  Appeals. 

61.  Section  28  applied  to  Superior  Court 

§  83. — [Their  Jtirisdiction.'] — ^The  jurisdiction  of  the  Superior 
Court  of  the  city  of  New  York,  of  the  court  of  Common  Pleas 
for  the  city  and  county  of  New  York,  of  the  Mayors'  courte  of 
cities,  and  of  the  Becorders'  courts  of  cities,  shall  extend  to  the 
following  actions : 

1.  To  the  actions  enumerated  in  sections  one  hundred  and 
twenty-three  and  one  hundred  and  twenty-four,  when  the  cause 
of  action  shall  have  arisen,  or  the  subject  of  the  action  shall  be 
situated,  within  those  cities  respectively ; 

2.  To  all  other  actions  where  all  the  defendants  reside,  or  are 
personally  served  with  the  summons  within  those  cities  respect- 
ively, or  where  one  or  more  of  several  defendants,  jointly  liable 
on  contract,  reside  or  are  personally  served  with  the  summons, 
within  those  cities  respectively,  except  in  the  case  of  Mayors' 
and  Eecorders'  courts  of  cities,  which  courts  shall  only  have 
jurisdiction  where  all  the  defendants  reside  within  the  cities  in 
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which  snch  coarts  are  respectively  situated.  The  Supreme 
Conrt  may  remove  into  that  court  any  action  brought  under 
this  subdivision,  and  pending  in  the  Superior  Court,  or  Court 
of  Common  Pleas  for  the  city  and  county  of  New  York,  and 
may  change  the  place  of  trial  therein,  as  if  such  acti-.n  had 
been  commenced  in  the  Supreme  Court ;  such  order  for  removal 
and  for  change  of  place  of  trial  to  be  made  in  the  Supreme 
Court  upon  motion  and  on  filing  a  certified  copy  of  such  oi*der 
in  tlie  office  of  the  clerk  of  the  Superior  Court,  or  of  the  Court 
of  Common  Pleas,  such  cause  shall  be  deemed  to  be  removed 
into  the  Supreme  Court,  which  shall  proceed  therein,  as  if  the 
same  had  originally  been  commenced  there  ;  and  the  clerk  with 
whom  such  order  is  filed,  must  forthwith  deliver  to  the  clerk  of 
the  county  in  which,  by  such  order,  the  trial  is  ordered  to  be 
had,  to  be  filed  in  his  office,  all  process,  pleadings,  and  proceed- 
ings relating  to  such  cause.  And  any  action  or  proceeding 
pending  in  any  mayor's  or  recorder's  conrt,  in  which  the  judge 
18  for  any  cause  incapable  of  acting,  may  by  such  court  be 
transferred  to  the  county  court  of  the  county,  and  thereupon 
the  papers  therein  on  file  in  the  mayor's  or  recorder's  court 
shall  be  transmitted  to  the  county  court,  which  shall  thenceforth 
have  jurisdiction  of  such  action  or  proceeding.  [^Lawsqfl&th 
Session,  Chap.  392;  AprilU,  1852.] 

3.  To  actions  against  corporations,  created  under  the  laws  of 
this  State,  and  transacting  their  general  business,  or  keeping 
an  office  for  the  transaction  of  business,  within  those  cities,  re- 
spectively, or  established  by  law  therein,  or  created  by  or  under 
the  laws  of  any  other  State,  government,  or  country,  for  the 
recovery  of  any  debt  or  damages,  whether  liquidated  or  not, 
arising  upon  contract  made,  executed,  or  delivered  within  the 
State,  or  upon  any  cause  of  action  arising  therein. 

§  34. — iGmiTnan  Pleas  in  Neu>  York  to  review  judgments 
qf  Marine  a/nd  Justice^  Courts^ — ^The  Conrt  of  Common  Pleas 
for  the  city  and  county  of  New  York  shall  also  have  power  to 
review  the  judgments  of  the  Marine  Court  of  the  city  of  New 
York,  and  of  the  justices'  courts  in  that  city. 

§  35. — {Terms  of  Superior  Court  and  Comm^on  Pleas  in  New 
TorkJ] — The  Superior  Conrt  of  the  city  of  New  York,  and  the 
Court  of  C>mmon  Pleas  for  the  city  and  county  of  New  York, 
ahall,  within  twenty  days,  appoint  general  and  special  terms  of 
those  courts  respectively,  and  prescribe  the  duration  thereof;  and 
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they  may,  from  time  to  time,  respectively,  alter  such  appoint- 
ments ;  and  hereafter  no  fee  shall  be  paid  for  any  service  of  a 
judge  of  either  of  those  courts. 

§  36. — [By  whom  hddJ] — A  general  term  shall  be  held  by 
at  least  two  of  the  judges  of  those  courts  respectively,  and  a 
special  term  by  a  single  judge. 

§  37. — lJudffmerU8j  where  given,] — Judgments  upon  appeal 
shall  be  given  at  the  general  term ;  all  others,  at  the  special 
term. 

§  38. — [Concurrence  of  two  judges  necessary,'] — ^The  concur- 
rence of  two  judges  shall  be  necessary  to  pronounce  a  judg- 
ment at  the  general  term.  If  two  do  not  concur,  the  appeal 
shall  be  re-heard. 

§  39. — [CrierSy  how  appointed.] — A  crier  shall  be  appointed 
by  the  Superior  Court  of  the  city  of  New  York,  and  by  the 
Court  of  Common  Pleas  for  the  city  and  county  of  New- York  re- 
spectively, to  hold  his  office  during  the  pleasure  of  the  court. 
He  shall  receive  a  salary  to  be  fixed  by  the  supervisors  of  the 
city  and  county  of  New  York,  and  paid  out  of  the  county 
treasury. 

§  40. — [Stiperior  Coui%  of  whom  to  consist] — ^The  Superior 
Court  of  the  city  of  New  York  shall  from  the  first  day  of 
May,  one  thousand  eight  hundred  and  forty -nine,  consist  of 
six  justices. 

§  41. — [Threejustices  of  Superior  Court  to  he  elected.]— Three 
justices  of  such  Superior  Court,  in  addition  to  the  justices  now 
holding  office,  shall  be  elected  by  the  electors  of  the  city  and 
county  of  New  York,  at  the  annual  charter  election  to  be  held 
in  that  city  on  the  second  Tuesday  of  April,  one  thousand  eight 
hundred  and  forty-nine. 

§42. — [Sow  voted  for.] — Such  justices  shall  be  voted  for 
together  on  one  ballot,  which  shall  be  distinct  from  any  other 
ballot  at  the  same  election,  and  deposited  in  a  separate  box, 
marked  "  Superior  Court."  The  votes  shall  be  canvassed  and 
certified  in  the  same  manner  as  votes  for  the  recorder  of  the 
city  of  New  York,  and  a  certificate  thereof  shall  be  filed  with 
the  Secretary  of  State. 

§  43. — [Sow  classified.] — ^Tlie  justices  so  elected  shall,  imme- 
diately after  the  votes  are  canvassed,  be  classified  by  lot,  to  be 
publicly  drawn  by  the  register  and  clerk  of  the  city  and  county 
of  New  York,  in  the  presence  of  the  mayor  or  recorder  of  the 
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city  of  New  York,  and  the  certificate  of  such  drawing  and  classi- 
ficatioD  Bhall  be  signed  bj  Buch  register  and  clerk,  and  by  the 
attending  mayor  or  recorder,  and  filed  in  the  offices  of  the  re- 
gister and  clerk.  The  classes  shall  be  nnmbered  first,  second, 
and  third,  according  to  the  term  of  service  of  each ;  the  first 
class  being  that  which  has  tlie  shortest  time  to  serve.  The 
term  of  offices  of  each  of  such  justices  shall  commence  on  the 
first  day  of  May,  one  thousand  eight  hundred  and  forty-nine, 
and  the  term  of  the  justice  of  the  first  class  shall  expire  on  the 
thirty-first  day  of  December,  one  thousand  eight  hundred  and 
fifty-one;  of  the  justice  of  the  second  class,  on  the  thirty-first 
day  of  December,  one  thousand  eight  hundred  and  fifty-three ; 
and  of  the  justice  of  the  third  class,  on  the  thirty-first  day  of 
December,  one  thousand  eight  hundred  and  fifty-five. 

§  44. — [Etpiraiions  of  terms  and  vacancies^  Jww  filled.'] — 
After  the  expiration  of  the  terms  of  office  under  such  classifica- 
tion, the  term  of  office  of  all  the  justices  of  the  Superior  Court 
of  the  city  of  New  York  shall  be  six  years ;  and  any  vacancy 
occurring  in  the  offices  created  by  this  title,  shall  be  filled  in 
the  manner  prescribed  for  filling  vacancies  in  the  offices  of  the 
present  justices. 

§  45. — [Powers  of  judges^  amd  their  salaries.] — The  justices 
elected  pursuant  to  this  title,  subject  to  the  provisions  contained 
in  section  forty-nine,  shall  have  the  same  powers,  and  per- 
form the  same  duties,  in  all  respects,  as  the  present  justices  of 
such  Superior  Court,  and  shall  receive  the  same  salaries,  paya- 
ble in  like  manner. 

§  46. — ITerms  of  Stiperior  Courtj  and  hy  whom  hdd.] — A 
general  term  of  the  Superior  Court  may  be  held  by  any  two  of 
the  six  justices  thereof,  and  a  special  term  by  any  one  of  them ; 
and  general  and  special  terms,  one  or  more  of  them,  may  be 
held  at  the  same  time. 

§  47. — [Oerlatn  ovoU  suits  may  he  transferred  from  Siypreme 
Court  to  the  Superior  Court.] — All  civil  suits  at  issue  at  the 
time  of  the  passage  of  this  act,  that  from  and  after  the  first  of 
Hay,  1849,  shall  be  placed  upon  the  calendar  of  the  Supreme 
Court  at  any  general  or  special  term  thereof,  to  be  held  in  the 
city  of  New  York,  and  which  shall  be  in  readiness  for  hearing 
on  questions  of  law  only,  or  are  equity  cases,  may  by  an  order 
of  that  court,  or  of  the  judge  holding  such  special  term,  be 
transferred  to  the  said  Superior  Court  of  the  city  of  New  York, 
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and  to  be  heard  at  the  general  terms  thereof,  hereinafter  pro- 
vided for. 

§  48. — [Jurisdiction  of  Superior  Cowrt  in  mch  cases.] — ^The 
fiaid  Snperior  Court  shall  have  jurisdiction  of  every  suit  so 
transferred  to  it,  and  may  exercise  the  same  powers  in  respect 
to  every  such  suit,  and  any  proceedings  therein,  as  the  Supreme 
Oourt  might  have  exercised,  if  the  suit  had  remained  in  that 
court. 

§  49. — [Judges  to  hear  for  two  years  suits  transferred  from 
Supreme  Court.] — It  shall  be  the  special  duty  of  the  three  jus- 
tices to  be  elected  under  the  provisions  of  this  title,  and  of  their 
successors,  to  devote  their  time  and  labors,  for  the  term  of  two 
years,  from  the  first  of  May,  one  thousand  eight  hundred  and 
forty-nine,  to  the  hearing  and  determination  of  the  suits  trans- 
ferred from  the  Supreme  Court,  and  for  that  purpose  they,  or 
any  two  of  them,  shall  hold  a  general  term  of  the  said  Snperior 
Court,  of  at  least  two  weeks  in  duration,  in  each  month  of  the 
year,  except  the  month  of  August.  [Repealed^  Laws  1851,  cA.  2.] 

§  50. — [Appeal  to  Court  of  Appeals.] — Appeals  from  the 
judgments  of  the  Superior  Court  in  such  suits  may  be  taken  to 
the  Court  of  Appeals,  in  the  same  manner  as  from  the  judg- 
ments of  the  Superior  Court  in  actions  originally  commenced 
therein. 

§  61. — [Section  28  applied  to  the  Superior  Court.] — ^The  pro- 
visions of  section  tweutyeight  of  this  act  shall  apply  to  the 
said  Superior  Court. 
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TITLE  VI. 

OF  THE  COURTS  07  JUSTICES  OF  THE  PEAOB. 

SicnoR  52.  Repeal  of  certain  existing  proTisions. 
08.  Jurisdiction  of  these  courts. 
54.  Jurisdiction  in  ciril  actions  limited, 
65.  Answer  of  title  to  land, 
f  6.  Undertaking  therein. 

57.  Suit  before  Justice  to  be  discontinued.    Costa. 

58.  Proceedings,  if  undertaking  not  gi^en. 
69.  The  same. 

00.  New  action  in  Supreme  Court;  pleadings  therein. 

61.  Costs  of  action  in  Supreme  Court. 

62.  Proceedings  where  scFeral  causes  of  action,  and  answer  of  title  as  to 

one. 

63.  Docketing  justices*  Judgments,  and  effect  thereof. 

64.  Rules  in  Justices*  Courts. 
RvLB  1.  The  pleadings. 

2.  Pleadings,  how  put  in. 
8.  Complaint. 

4.  Answer. 

5.  Pleadings,  what  to  contain. 

6.  Demurrer. 

1,  Proceedings  in  demurrer. 

8.  Plaintiff  to  prore  his  case,  if  defendant  do  not  appear. 

9.  Proceedings  in  acdon  on  account,  or  instrument  for  the  payment  of 

money  only. 

10.  Yariance,  when  disregarded. 

11.  Amending  pleadings. 

12.  Execution,  when  issuable  and  returnable. 
18.  Execution  on  Justices*  Judgment  docketed, 

14.  Requiring  party  to  exhibit  his  account. 

15.  Certain  provisions  applicable  to  these  courts. 

16.  Offer  to  allow  Judgment 

§  52. — ^Repeal  of  certain  existing  provisions/] — ^The  provi- 
sions contained  in  sections  two,  three,  and  four,  of  the  articU 
of  the  Keyised  Statutes,  entitled  "  Of  the  jurisdiction  of  Jas-' 
tices'  Courts,"  as  amended  by  sections  one  and  two,  of  the  act 
concerning  justices'  courts,  passed  May  14, 1840,  and  the  pro- 
visions contained  in  sections  59  to  66  of  the  same  article, 
both  inclusive,  are  repealed,  and  the  provisions  of  this  title 
substituted  in  place  thereof.  But  this  repeal  shall  not  affect 
any  action  heretofore  commenced  in  a  court  of  a  justice  of  the 
peace. 

§  53. — {Jurisdiction  of  these  coitrts.'] — Justices  of  the  peace 
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shall  have  civil  jorisdiction  in  the  following  actions,  and  no 
other : 

1.  An  action  arising  on  contract  for  the  recovery  of  money 
only,  if  the  sum  claimed  do  not  exceed  one  hundred  dol- 
lars; 

2.  An  action  for  damages  for  an  injury  to  the  person,  or  to 
real  property,  or  for  taking,  detaining,  or  injuring  personal 
property,  if  the  damages  claimed  do  not  exceed  one  hundred 
dollars ; 

3.  An  action  for  a  penalty  not  exceeding  one  hundred  dol- 
lars; 

4.  An  action  commenced  by  attachment  of  property,  as  now 
provided  by  statute,  if  the  debt  or  damages  claimed  do  not  ex- 
ceed one  hundred  dollars ; 

6.  An  action  upon  a  bond,  conditioned  for  the  payment  of 
money,  not  exceeding  one  hundred  dollars,  though  the  penalty 
exceed  that  sum,  the  judgment  to  be  given  for  the  sum  actually 
due.  Where  the  payments  are  to  be  made  by  installments,  an 
action  may  be  brought  for  each  installment  as  it  shall  become 
due; 

6.  An  action  upon  a  surety  bond  taken  by  them,  though  the 
penalty  or  amount  claimed  exceed  one  hundred  dollars ; 

7.  An  action  on  a  judgment  rendered  in  a  court  of  a  justice 
of  the  peace,  or  of  a  justice's  or  other  inferior  court  in  a  city 
where  such  action  is  not  prohibited  by  section  71 ; 

8.  To  take  and  enter  judgment  on  the  confession  of  a  de- 
fendant where  the  amount  confessed  shall  not  exceed  two 
hundred  and  fifty  dollars,  in  the  manner  prescribed  by  article 
eight,  title  four,  chapter  two,  of  part  three  of  the  Revised 
Statutes ; 

9.  An  action  for  damages  for  fraud  in  the  sale,  purchase,  or 
exchange  of  personal  property,  if  the  damages  claimed  do  not 
exceed  one  hundred  dollars. 

10.  An  action  to  recover  the  possession  of  personal  property 
claimed,  the  value  of  which,  as  stated  in  the  aflSdavit  of  the 
plaintiff,  his  agent,  or  attorney,  shall  not  exceed  the  sum  of  one 
hundred  dollars. 

a.  The  plaintiff  in  such  action,  at  the  time  of  issuing  the 
summons,  but  not  afterward,  may  claim  the  immediate  delivery 
of  such  property  as  hereinafter  provided. 

i.  Before  any  process  shall  be  issued  in  an  action  to  recover 
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the  pofisession  of  personal  property,  the  plaintiff,  his  agent,  or 
attorney,  shall  make  proof  by  afBdavit,  showing : 

1.  That  the  plaintiff  is  the  owner,  or  entitled  to  immediate 
possession,  of  the  property  claimed,  particularly  describing  the 
same; 

2.  Tliat  such  property  is  wrongfully  withheld  or  detained  by 
the  defendant ; 

3.  The  cause  of  such  detention  or  withholding  thereof, 
according  to  the  best  knowledge,  information,  and  belief  of  the 
person  making  the  afSdavit 

4.  That  said  personal  property  has  not  been  taken  for  any 
tax,  fine,  or  assessment,  pursuant  to  statute,  or  seized  by  virtue 
of  an  execution  or  attachment  against  the  property  of  said 
plaintiff;  or  if  so  seized,  that  it  is  exempt  from  such  seizure  by 
statute ; 

5.  The  actual  value  of  said  property. 

c.  On  receipt  of  such  affidavit,  and  an  undertaking,  in 
writing,  executed  by  one  or  more  sufficient  sureties,  to  be 
approved  by  the  Justice  of  the  Peace  before  whom  such  an 
action  is  commenced,  to  the  effect  that  they  are  bound  in 
double  the  value  of  such  property,  as  stated  in  said  affidavit 
for  the  prosecution  of  said  action,  and  for  the  return  of  said 
property  to  the  defendant,  if  return  thereof  be  adjudged,  and 
for  the  payment  to  him  of  such  sum  as  may  for  any  cause  be 
recovered  against  said  plaintiff,  the  justice  shall  indorse  upon 
said  affidavit  a  direction  to  any  constable  of  the  county  in 
which  said  justice  shall  reside,  requiring  said  constable  to  take 
the  property  described  therein  from  the  defendant,  and  keep  the 
same,  to  be  disposed  of  according  to  law  ;  and  the  said  justice 
shall  at  the  same  time  issue  a  summons  directed  to  the  defend- 
ant, and  requiring  him  to  appear  before  said  justice  at  a  time 
and  place  to  be  therein  specified,  and  not  more  than  twelve 
days  from  the  date  thereof,  to  answer  the  complaint  of  said 
plaintiff;  and  the  said  summons  shall  contain  a  notice  to  the 
defendant  that  in  case  he  shall  fail  to  appear  at  the  time  and 
place  therein  mentioned,  the  plaintiff  will  have  judgment  for 
the  possession  of  the  property  described  in  said  affidavit,  with 
the  costs  and  disbursements  of  said  action. 

d.  llie  constable  to  whom  said  affidavit,  indorsement,  and 
summons  shall  be  delivered,  shall  forthwith  take  the  property 
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described  in  said  affidavit,  if  be  can  find  tbe  same,  and 
keep  tbe  same  in  his  custody.  He  shall  thereupon,  wi 
delay,  serve  upon  said  defendant  a  copy  of  such  affi 
notice  and  summons,  by  delivering  tbe  same  to  him  pereo 
if  he  can  be  found  in  said  county ;  if  not  found,  to  tbe  ag« 
the  defendant  in  whose  possession  said  property  shall  be  fi 
if  neither  can  be  found,  by  leaving  such  copies  at  the  usual 
of  abode  of  the  defendant,  with  some  person  of  suitabl 
and  discretion ;  and  shall  forthwith  make  a  return  of  hi 
ceedings  thereon,  and  the  manner  of  serving  the  same,  t 
justice  who  issued  the  said  summons. 

e.  The  defendant  may  at  any  time  after  such  service 
at  least  two  days  before  tlie  return  day  of  said  summons, 
upon  plaintiff,  or  constable  who  made  such  service,  a  not 
writing  that  he  excepts  to  sureties  in  said  bond  or  undcrta 
and  if  he  fail  to  do  so,  all  objection  thereto  shall  bo  ws 
If  such  notice  be  served,  the  sureties  shall  justify,  or  the 
tiff  give  now  sureties  on  the  return  day  of  said  summons 
shall  then  appear  and  justify,  or  said  justice  shall  ordei 
property  delivered  to  defendant,  and  shall  also  render 
ment  for  defendant's  costs  and  disbursements. 

f.  At  any  time  before  the  return  day  of  said  snmi 
the  said  defendant  may,  if  he  has  not  excepted  to  plaii 
sureties,  require  the  return  of  said  property  to  himj  upon  g 
to  the  plaintiff,  and  filing  same  with  the  justice,  a  w 
undertaking,  with  one  or  more  sureties,  who  shall  justify  I 
said  justice  on  the  return  day  of  said  summons,  to  the 
that  they  are  bound  in  double  the  value  of  said  proper 
stated  in  plaintiff's  affidavit,  for  the  delivery  thereof  U 
plaintiff  if  such  delivery  be  adjudged,  and  for  the  paym< 
him  of  such  sum  as  may  for  any  cause  be  recovered  a; 
said  defendant ;  and  if  such  return  be  not  required  befoi 
return  day  of  said  summons,  the  property  shall  be  delive 
said  plaintiff. 

g.  The  qualification  of  sureties  and  tlieir  justification 
this  act,  shall  be  the  same  as  provided  in  sections  one  liu 
and  ninety-four  and  one  hundred  and  ninety-five  of  the  Co 
respect  to  bail  on  arrest  in  the  Supreme  Court. 

A.  Sections  two   hundred  and  fourteen,  two  hundred 
fifteen,  and  two  hundred  and  sixteen  of  the  Code,  shall 


THE  CODE   OF  PROCEDURE.  25 

to  proceedings  and  actions  brought  under  this  act^  substituting 
the  word  constable  for  the  word  sheriff  whenever  it  occurs  in 
either  of  said  sections. 

tL  The  actions  so  commenced  shall  be  tried  in  all  respects 
as  other  actions  are  tried  in  justices'  courts. 

j.  In  all  actions  for  the  recovery  of  the  possession  of  per- 
sonal property,  as  herein  provided,  if  the  property  shall  not 
have  been  delivered  to  plaintiff,  or  the  defendant  by  answer 
shall  claim  a  return  thereof,  the  justice  or  jury  shall  assess  the 
value  tliereof,  and  the  injury  sustained  by  the  prevailing  party 
by  reason  of  the  taking  or  detention  thereof,  and  the  justice 
shall  render  judgment  accordingly,  with  costs  and  disbursements. 

k.  If  it  shall  appear  by  the  return  of  a  constable  that  he 
had  taken  the  property  described  in  the  plaintiff's  affidavit,  and 
tliat  defendant  cannot  be  found,  and  has  no  last  place  of  abode 
in  said  county,  or  that  no  agent  of  defendant  could  be  found 
on  whom  service  could  be  made,  the  justice  may  proceed  with 
the  cause  in  the  same  manner  as  though  there  had  been  a  per- 
sonal service. 

U  For  the  indorsement  on  said  affidavit,  the  justice  shall 
receive  an  additional  fee  of  twenty* five  cents,  which  shall  be 
included  in  the  costs  of  the  suit  [Laws  of  8Zd  Session^  Chap. 
131,  Maxch  30,  I860.] 

§  54. — {Jurisdiction  in  civil  actions  limited.'] — But  no  jus- 
tice of  the  peace  shall  have  cognizance  of  a  civil  action, 

1.  In  which  the  people  of  this  State  are  a  party,  excepting 
for  penalties  not  exceeding  one  hundred  dollars ; 

2.  Nor  where  the  title  to  real  property  shall  come  in  ques- 
tion, as  provided  by  sections  55  to  62,  both  inclusive ; 

3.  Nor  of  a  civil  action  for  an  assault,  battery,  false  impri- 
sonment, libel,  slander,  malicious  prosecution,  criminal  conver- 
sation, or  seduction ; 

4.  Nor  of  a  matter  of  account,  where  the  sum  total  of  the 
accounts  of  both  parties,  proved  to  the  satisfaction  of  the  jus- 
tice, shall  exceed  four  hundred  dollars ; 

5.  Nor  of  an  action  against  an  executor  or  administrator,  as 
such* 

§  55. — [Answer  of  tide  to  hmd."] — ^In  every  action  brought 
in  a  court  of  a  justice  of  the  peace  where  the  title  to  real  pro- 
perty shall  come  in  question,  the  defendant  may,  either  with  or 
without  other  matter  of  defence,  set  forth  in  his  answer,  any 
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matter  showing  that  snch  title  will  come  in  qaestion. 
answer  shall  be  in  writing,  signed  by  the  defendant  or 
tornej,  and  delivered  to  the  justice.  The  justice  shall 
upon  countersign  the  same,  and  deliver  it  to  the  plaintii 

§  56. — [Vridertctking  thereonJ] — At  the  time  of  ans 
the  defendant  shall  deliver  to  the  justice  a  written  undei 
executed  by  at  least  one  sufficient  surety,  and  approved 
justice,  to  the  effect,  that  if  the  plaintiff  shall  within 
days  thereafter  deposit  with  the  justice  a  summons  au 
plaint  in  an  action  in  the  Supreme  Court  for  the  same 
the  defendant  will,  within  twenty  days  after  such  depoE 
an  admission  in  writing  of  the  service  thereof. 

Where  the  defendant  was  arrested  in  the  action  bef< 
justice,  the  undertaking  shall  further  provide,  that  he 
all  times  render  himself  amenable  to  the  process  of  th 
during  the  pendency  of  the  action,  and  to  such  as  may  b 
to  enforce  the  judgment  therein.  In  case  of  failure  to 
with  the  undertaking,  the  surety  shall  be  liable,  not  ex< 
one  hundred  dollars. 

§  57. — [Suit  he/ore  justice  to  he  discontinued — Costs.']' 
the  delivery  of  the  undertaking  to  the  justice,  the  actioi 
him  shall  be  discontinued,  and  each  pai*ty  shall  pay! 
costs.  The  costs  so  paid  by  either  party  shall  be  allc 
him,  if  he  recover  costs  in  the  action  to  be  brought 
same  cause  in  the  Supreme  Court  If  no  such  action  be ' 
within  thirty  days  after  the  delivery  of  the  unde 
the  defendant's  costs  before  the  justice  may  be  recovere 
plaintiff.     [Lmos  1858,  ch.  806.] 

§  58. — [Proceedings^  if  undertaking  not  given.] — li 
dertaking  be  not  delivered  to  the  justice,  he  shall  hai 
diction  of  the  cause,  and  shall  proceed  therein ;  and 
fendant  shall  be  precluded,  in  his  defence,  from  dra^x 
title  in  question. 

§  69. — [The  same.] — If,  however,  it  appear  on  the  tri 
the  plaintiff's  own  showing,  that  the  title  to  real  prope 
question,  and  such  title  shall  be  disputed  by  the  defend 
justice  shall  dismiss  the  action,  and  render  judgment 
the  plaintiff  for  the  costs. 

§  60. — [New  action  in  Supreme  Ootirt.] — When  a  su 
a  justice  shall  be  discontinued  by  the  delivery  of  an 
and  undertaking,  as  provided  in  sections  fifty-five,  fifty- 
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fifty-eeven,  the  plaintiff  may  prosecute  an  action  for  the  same 
cause  in  the  Supreme  Oonrt,  and  shall  complain  for  the  same 
canse  of  action  only  on  which  he  relied  before  the  justice ;  and 
tlie  answer  of  the  defendant  shall  set  up  the  same  defence  only 
which  he  made  before  the  justice. 

§  61. — [Costs  of  action  in  Sujpreme  CovrtJ] — If  the  judgment 
in  the  Supreme  Court  be  for  the  plaintiff,  he  shall  recover  costs ; 
if  it  be  for  the  defendant,  he  shall  recover  costs,  except  that 
upon  a  verdict  he  shall  pay  coste  to  the  plaintiff,  unless  the 
judge  certify  that  the  title  to  real  property  came  in  question  on 
the  trial. 

§  62. — [Proceedings  where  several  causes  of  action^  a/nd  an- 
swer  of  title  as  to  oneJ] — ^If,  in  an  action  before  a  justice,  the 
plaintiff  have  several  causes  of  action,  to  one  of  which  the  de- 
fence of  title  to  real  property  shall  be  interposed,  and  as  to  such 
cause,  the  defendant  shall  answer  and  deliver  an  undertaking, 
as  provided  in  sections  fifty-five  and  fifty-six,  the  justice  shall 
discontinue  the  proceedings  as  to  that  cause,  and  Hxe  plaintiff 
may  commence  another  action  therefor  in  the  Supreme  Court. 
As  to  the  other  causes  of  action,  the  justice  may  continue  his 
proceedings.    [Laws  1858,  ch.  806.] 

All  actions  pending  in  any  County  Court  on  the  seventh  day 
of  May,  eighteen  hundred  and  fifty -eight,  in  all  cases  in  which 
a  plea  of  title  was  interposed  in  actions  originally  commenced 
in  a  justice's  court,  are  transferred  to  and  vested  in  the  Su- 
preme Court,  with  full  power  and  jurisdiction  to  proceed 
therein,  as  if  commenced  in  said  Supreme  Court,  by  reason  of 
a  plea  of  title  having  been  interposed  in  a  Justices'  Court  in 
like  cases.    [Laws  1860,  ch.  459.] 

§  63. — [Docketinff  jifstioes^  judgments^  a/nd  effect  thereof^ — A 
justice  of  the  peace,  on  the  demand  of  a  party  in  whose  favor 
be  shall  have  rendered  a  judgment,  shall  give  a  transcript 
thereof,  which  may  be  filed  and  docketed  in  the  office  of  the 
clerk  of  the  county  where  the  judgment  was  rendered.  The 
time  of  the  receipt  of  the  transcript  by  the  clerk  shall  be  noted 
thereon,  and  entered  in  the  docket ;  and,  from  that  time,  the 
judgment  shall  be  a  judgment  of  the  County  Court.  A  certi- 
fied transcript  of  such  judgment  may  be  filed  and  docketed  in 
the  clerk's  office  of  any  other  county,  and  with  the  like  effect, 
in  every  respect,  as  in  the  county  where  the  judgment  was 
rendered,  except  that  it  shall  be  a  lien,  only  from  the  time  of 
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filing  and  docketing  the  transcript.  But  no  such  jac 
for  a  less  sum  than  twenty-five  dollars,  exclnsive  of  cost 
after  docketed,  shall  be  a  lien  upon,  or  enforced  agaii 
property. 

§  64. — [^Rvles  in  JuslAcei  courts.'] — ^The  following  ml 
be  observed  in  the  courts  of  justices  of  the  peace : 

1.  TJie  pleading. 

The  pleadings  in  these  courts  are — 
1.  The  complaint  by  the  plaintiff ; 
3*  The  answer  by  the  defendant. 

2.  Pleadinga^  how  put  in. 

The  pleadings  may  be  oral,  or  in  writing ;  if  oral,  t 
stance  of  them  shall  be  entered  by  the  justice  in  his  < 
if  in  writing,  they  shall  be  filed  by  him,  and  a  refer 
them  shall  be  made  in  the  docket. 

8.  Complaint. 

The  complaint  shall  state,  in  a  plain  and  direct  man 
facts  constituting  the  cause  of  action. 

4.  Answer. 

The  answer  may  contain  a  denial  of  the  complaint,  o: 
part  thereof,  and  also  notice,  in  a  plain  and  direct  ma 
any  facts  constituting  a  defence. 

5.  Pleadings^  what  to  contain. 

Pleadings  are  not  required  to  be  in  any  particular  f( 
must  be  such  as  to  enable  a  person  of  common  unden 
to  know  what  is  intended. 

6.  Deinwrrer. 

Either  party  may  demur  to  a  pleading  of  his  advei 
any  part  thereof,  when  it  is  not  sufficiently  explicit  t< 
him  to  understand  it,  or  it  contains  no  cause  of  actioi 
fence,  although  it  be  taken  as  true. 
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7.  Proceedings  on  demurrer. 

If  the  court  deem  the  objection  well  founded,  it  shall  order 
the  pleading  to  be  amended,  and,  if  the  party  refuse  to  amend, 
the  defective  pleading  shall  be  disregarded. 

8.  Plaintiff  to  prow  his  ease  if  defendomi  do  not  appear. 

In  case  a  defendant  does  not  appear  and  answer,  the  plaintiff 
cannot  recover,  without  proving  his  case. 

9.  Proceedings  in  action  on  account^  or  instruTnent/or  payment 
of  money  ordy. 

In  an  action  or  defence,  founded  upon  an  account  or  an  in- 
strament  for  the  payment  of  money  only,  it  shall  be  sufficient 
for  a  party  to  deliver  the  account  or  instrument  to  the  court, 
and  to  state,  that  there  is  due  to  liim  thereon  from  the  adverse 
party  a  specitied  sum,  which  he  claims  to  recover  or  set  off. 

10.  VarixmcCy  when  disregarded. 

A  variance  between  the  proof  on  the  trial,  and  the  allega- 
tions in  a  pleading,  shall  be  disregarded  as  immaterial,  unless 
the  court  shall  be  satisfied  that  the  adverse  party  has  been 
misled  to  his  prejudice  thereby. 

11.  Amending  pleadings. 

Hie  pleadings  may  be  amended  at  any  time  before  the  trial, 
or  during  the  trial,  or  upon  appeal,  when  by  such  amendment 
sobstantial  justice  will  be  promoted.  If  the  amendment  be 
made  after  the  joining  of  the  issue,  and  it  be  made  to  appear 
to  the  satisfaction  of  the  court,  by  oath,  that  an  adjournment 
is  necessary  to  the  adverse  party  in  consequence  of  such  amend- 
ment, an  adjournment  shall  be  granted.  The  court  may  also, 
in  its  discretion,  require  as  a  condition  of  an  amendment  the 
payment  of  costs  to  the  adverse  party. 

12.  JSsectUion^  when  issuable  and  reh^mable. 

Execution  may  be  issued  on  a  judgment  heretofore  or  here- 
after rendered  in  a  justice's  court,  at  any  time  within  five 
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years  after  the  rendition  thereof,  and  shall  be  retumabL 
days  from  the  date  of  the  same. 

13.  Eaoecution  on  justice^  judgment  docketed. 

If  the  judgment  be  docketed  with  the  county  clerk,  tl 
cntion  shall  be  issued  by  him  to  the  sheriff  of  the  count 
have  the  same  effect,  and  be  executed  in  the  same  mai 
other  executions  and  judgments  of  the  County  Court, 
as  provided  in  section  63. 

14.  Requiring  pwrty  to  exhibit  his  account 

The  court  may,  at  the  joining  of  issue,  require  either 
at  the  request  of  the  other,  at  that  or  some  other  s[ 
time,  to  exhibit  his  account  on  demand,  or  state  the 
thereof  as  far  forth  as  may  be  in  his  power,  and  in  cas€ 
default  preclude  him  from  giving  evidence  of  such  parti 
of  as  shall  not  have  been  so  exhibited  or  stated. 

15.  Certain  provisions  applicable  to  these  courts. 

The  provisions  of  this  act,  respecting  forms  of  action, 
to  actions,  the  rules  of  evidence,  the  times  of  commen< 
tions,  and  the  service  of  process  upon  corporations,  shal 
to  these  courts.    [Zaws  of  7&th  Session^  Chap.  892 ;  ^j 

1852.] 

1 6.  Ofer  to  aUow  Judgment. 

The  defendant  may,  on  the  return  of  process,  and 
answering,  make  an  offer  in  writing  to  allow  judgmei 
taken  against  him  for  an  amount  to  be  stated  in  su< 
with  costs.  The  plaintiff  shall  thereupon,  and  before  ar 
proceedings  shall  be  had  in  the  action,  determine  whe 
will  accept  or  reject  such  offer.  If  he  accept  the  oi 
give  notice  thereof  in  writing,  the  justice  shall  file  the  o 
the  acceptance  thereof,  and  render  judgment  according 
notice  of  acceptance  be  not  given,  and  if  the  plaintifl 
obtain  judgment  for  a  greater  amount,  exclusive  of  coe 
has  been  specified  in  the  offer,  he  shall  not  recover  c( 
shall  pay  to  the  defendant  his  costs  accruing  subsequen 
offer.     [Laws  of  83d  Session,  Chap.  459 ;  April  16,  18( 
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TITLE  VIL 

OF  JUSnCBs'   AND  OTHER  INFBBIOB  OOUKTS   IN   OrriKS. 

Cbaptbr  L    The  Marine  Court  of  the  City  of  New  York. 
n.  The  Justices'  Courts  in  the  City  of  New  Tork. 

III.  The  Justices*  Courts  of  cities. 

IV.  General  provisions. 

Chapter  I. 

THE  KARIKE  COURT  OF  THE  CITY  OF  NEW  YORK* 

Section  65. — [Its  Jurisdiction.] 

The  Marine  CJourt  of  the  city  of  New  Tork  shall  have  juris- 
diction in  the  following  cases,  and  no  other  : 

1.  In  actions  similar  to  those  in  which  courts  of  justices  of 
the  peace  have  jurisdiction,  as  provided  by  sections  53  and  54. 

2.  In  an  action  upon  the  charter  or  a  by-law  of  the  corpora- 
tion of  the  city  of  New  Tork,  where  the  penalty  or  forfeiture 
shall  exceed  twenty-five  dollars,  and  not  exceed  one  hundred 
dollars. 

3.  In  an  action  between  a  person  belonging  to  a  vessel  in 
the  merchant  service,  and  the  owner,  roaster,  or  commander 
thereof,  demanding  compensation  for  the  performance,  or  dam- 
ages for  the  violation  of  a  contract  for  services  on  board  such 
vessel,  during  a  voyage  performed  in  whole  or  in  part,  or  in- 
tended to  be  performed,  by  such  vessel,  though  the  sum  de- 
manded exceed  one  hundred  dollars. 

i.  In  an  action  by  or  against  any  pei^son  belonging  to  or  on 
board  of  a  vessel  in  the  merchant  service,  for  an  assault  and 
battery,  or  false  imprisonment,  committed  on  board  such  ves- 
sel upon  the  high  seas,  or  in  a  place  without  the  United  States, 
of  which  the  ordinary  courts  of  law  of  this  State  have  jurisdic- 
tion, though  the  damages  demanded  exceed  one  hundred  dol- 
lars. But  nothing  in  this  or  the  last  preceding  subdivision  of 
this  section,  shall  give  the  court  power  to  proceed  in  any  of 
the  cases  therein  referred  to,  as  a  Court  of  Admirality  or  mari- 
time jurisdiction. 
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Chapter  II. 

the  jcsticks'  ooubts  in  the  gitt  of  nkw  tore 
Section  66.^[Their  jurisdiction.] 

The  Assistant  Justices'  Courts  in  the  city  of  New  To 
hereafter  be  styled  the  Justices'  Courts  in  the  city  < 
York,  and  shall  have  jurisdiction  in  the  following  cases 

1.  In  actions  similar  to  those  in  which  justices  of  th 
have  jurisdiction,  as  provided  by  sections  53  and  54. 

2.  In  an  action  upon  the  charter  or  a  by-law  of  the  < 
tion  of  the  city  of  New  York,  where  the  penalty  or  fc 
shall  not  exceed  one  hundred  dollars. 

Chapter  IIL 

nOES'  C0TIET8  O] 

Section  67- — [Their  jurisdiction.^ 

The  Justices'  Courts  of  cities  shall  have  jurisdicti< 
following  cases,  and  no  other : 

1.  In  actions  similar  to  those  in  which  justices  of  tl 
have  jurisdiction,  as  provided  by  sections  53  and  54. 

2.  In  an  action  upon  the  charter,  or  by-laws  of  th 
rations  of  their  respective  cities,  where  the  penalty  or  1 
shall  not  exceed  one  hundred  dollars. 

Chapter  IV. 

ORNRRAL  PROVISIONS. 

Section  68. — [Sections  55  to  64  applied  to  the  courts 

in  this  title.] 

The  provisions  of  sections  fifty-five  to  sixty-four, 
elusive,  relating  to  forms  of  action,  to  pleadings,  to 
of  commencing  actions,  to  the  rules  of  evidence,  to 
docketing  transcripts  of  judgments,  to  their  efifect 
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mode  of  enforcing  them,  and  to  proceedings  where  title  to  real 
property  shall  come  in  qnestion,  shall  apply  to  the  courts  em- 
braced in  this  title ;  except  that,  after  the  discontinuance  of  the 
actions  in  the  inferior  coart  upon  an  answer  of  title,  the  new 
action  may  be  brought  either  in  the  Supreme  Court,  or  in  any 
other  court  having  jurisdiction  thereof,  and  except,  also,  that  in 
the  city  and  county  of  New  York,  a  judgment  for  twenty-five 
dollars  or  over,  exclusive  of  costs,  the  transcript  whereof  is 
docketed  in  the  office  of  the  clerk  of  that  county,  shall  have  the 
same  effect  as  a  lien,  and  be  enforced  in  the  same  manner  as 
and  be  deemed  a  judgment  of  the  Court  of  Common  Fleas  for 
the  city  and  county  of  New  York. 
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PART    II. 

OP  CIVIL  ACTIONS. 

TITLE   I.  Or  thsib  Form. 

II.  Of  TBI  Tim  or  Gommshoino  trim. 

III.  Of  THE  Parties. 

IV.  Or  THE  PxjicE  or  Trial. 

y.  Or  THE  Manner  or  Gommbnciro  them. 
VL  Or  the  Pleadings. 
YII.  Or  THE  Protisional  Remedies. 
YIII.  Or  THE  Trial  and  Judgment. 
IX.  Or  THE  Exbcutiom  or  the  Judgment. 
X.  Or  the  Gosts. 
XL  Or  Appeals. 

XII.  Or  the  Miscellaneous  Proceedings. 
XIIL  Actions  in  Particular  Gases. 
XIV.  Provisions  Relating  to  Existing  Suns. 
XV.  General  Protibions. 

TITLE  L 

OF  THE  FORM  OF  OIYIL  AOTION8. 

Sbctiox  69.  Distinction  between  actions  at  law  and  snits  in  eqnitj,  an{ 
such  actions  and  suits,  abolished. 

70.  Parties  to  an  action,  how  designated. 

71.  Actions  on  jadgments,  when  and  how  to  be  bronght. 

72.  Feigned  issues  abolished,  and  order  for  trial  submitted. 

§  69. — [Distinction  between  actions  at  law  and  suits  in 
and  forms  of  sucA  actions  ofid  suitSj  abolished.] — ^The 
tion  between  actions  at  law  and  suits  in  eqnitjr,  and  th< 
of  all  snch  actions  and  suits,  heretofore  existing,  are  alx 
and  there  shall  be  in  this  State,  hereafter,  bnt  one  forn 
tion,  for  the  enforcement  or  protection  of  private  rig 
the  redress  of  private  wrongs,  which  shall  be  denonii 
civil  action. 

§  70. — [Parties  to  an  action^  how  designated.'] — ^In  i 
tion,  the  party  complaining  shall  be  known  as  the  \ 
and  the  adverse  party  as  the  defendant. 

§  71. — [Actions  on  judgment^  when  and  how  to  he  }>ro\ 
No  action  shall  be  brought  upon  a  judgment  rendered 
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eonrt  of  this  State,  except  a  conrt  of  a  justice  of  the  peace, 
between  the  same  parties,  without  leave  of  the  conrt,  for  good 
canse  shown,  on  notice  to  the  adverse  partj ;  and  no  action  on 
a  judgment  rendered  by  a  justice  of  the  peace,  shall  be  brought 
in  the  same  county  within  five  years  after  its  rendition,  except 
in  case  of  his  death,  resignation,  incapacity  to  act,  or  removal 
fipom  the  county,  or  that  the  process  was  not  pei-sonally 
served  on  the  defendant,  or  on  all  the  defendants,  or  in  case  of 
the  death  of  some  of  the  parties,  or  where  the  docket  or  record 
of  such  judgment  is  or  shall  have  been  lost  or  destroyed. 

§  72. — [Feigned  issues  abolished^  and  order  for  tried  substi- 
tuted^l — ^Feigned  issues  are  abolished ;  and  instead  thereof,  in 
the  cases  where  the  power  now  exists  to  order  a  feigned  issue, 
or  when  a  question  of  fact,  not  put  in  issue  by  the  pleadings, 
is  to  be  tried  by  a  jnry,  an  order  for  the  trial  may  be  made, 
stating  distinctly  and  plainly,  the  question  of  fact  to  be  tried, 
and  such  order  shall  be  the  only  authority  necessary  for  a  trial. 

TITLE  11. 

OF  THE  TIMB  OF  OOMMKMOINa  CIVIL  AOTIOKS. 

Gbaptib  I.  Actions  in  general 

IL  Actions  for  the  recoTcry  of  real  property. 

III.  Actions,  other  than  for  the  recovery  of  real  property. 

lY.  General  proTisioBS. 

Chapter  L 
thb  time  of  oohhbnoino  aotions  ik  asvebal. 

Bicnov  78.  Repeal  of  existing  limitations. 

74.  Time  of  commencing  eivil  actions. 

§  lS.--[Iiepeal  of  existing  limitations.'] — ^The  provisions  con- 
tained in  the  chapter  of  the  Be  vised  Statutes,  entitled  ^'of 
actions  and  the  times  of  commencing  them,"  are  repealed,  and 
the  provisions  of  this  title  are  substituted  in  their  stead.  This 
title  shall  not  extend  to  actions  already  commenced,  or  to  cases 
where  the  right  of  action  has  already  accrued ;  but  the  statutes 
now  in  force  shall  be  applicable  to  such  cases,  according  to  the 
subject  of  the  action,  and  without  regard  to  the  form. 
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§  74. — [Time  for  commencing  oivU  oo^ion*.]— Civil  i 
can  only  be  commenced  within  the  periods  prescribed 
title,  after  the  cause  of  action  shall  have  accrued,  except  ^ 
in  special  cases,  a  dififerent  limitation  is  prescribed  by  s 
and  in. the  cases  mentioned  in  section  seventy-three.  E 
objection  that  the  action  was  not  commenced  within  th 
limited,  can  only  be  taken  by  answer. 

Chapter  II. 

THE  TIMB  OF  COMMENOING    ACnOVS  FOR  THE    RBOOVBRT  01 
PROPEETT. 

SaonoM^S.  When  the  people  will  not  aue. 

76.  When  action  cannot  be  brought  bj  grantee  from  the  State. 

77.  When  actions  bj  the  people  or  their  grantees  to  be  broagl 

twenty  years. 

78.  Seisin  within   twenty  years,  when  necessary  in  action  for  r 

pcrty. 

79.  Seisin  within  twenty  years,  when  necessary  in  action  or 

founded  on  title  to  or  rents  of  real  property. 

80.  Action  must  be  commenced  within  one  year  after  entry,  c 

twenty  years  after  right  of  entry. 

81.  Possession,  when  resumed.     Occupation  deemed  under  leg 

unless  adverse. 

82.  Occupation  under  written  instrument  or  judgment,  when 

adverse. 
88.  What  constitutes  adverse  possession,  under  written  instm 

judgment. 
84.  Premises  actually  occupied,  under  daim  of  title,  deemed  to 

adversely. 
86.  What  constitutes  adverse  possession  under  claim  of  tiUe  not 

86.  Relation  of  landlord  and  tenant,  as  affecting  adverse  possessio 

87.  Right  of  possession  not  aifected  by  descent  oast 

88.  Certain  disabilities  excluded  from  time  to  commence  acUons. 

§  75. — [  When  the  people  will  not  *w«.]— The  people 
State  will  not  sne  any  person  for,  or  in  respect  to  ai 
property,  or  the  issue  or  profits  thereof,  by  reason  of  th« 
or  title  of  the  people  to  the  same,  unless, 

1.  Such  right  or  title  shall'  have  accrued  within  fort] 
before  any  action  or  other  proceeding  for  the  same  si 
commenced ;  or  unless, 

2.  The  people,  or  those  from  whom  they  claim,  shal 
received  the  rents  and  profits  of  such  real  property,  or  o 
part  thereof,  within  the  space  of  forty  years. 
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§  76. — [  When  action  cannot  be  brought  hy  grantee  from  the 
States. — ^No  action  shall  be  brought  for,  or  in  respect  to,  real 
property,  by  any  person  claiming  by  virtue  of  letters  patent,  or 
grants  from  the  people  of  this  State,  unless  the  same  might 
have  been  commenced  by  the  people  as  herein  specified,  in  case 
such  patent  or  grant  had  not  been  issued  or  made. 

§  77. — [  Wh£n  action  by  the  people  or  their  grantees  to  be 
brought  within  twenty  years.] — ^When  letters  patent  or  grants 
of  real  property  shall  have  been  issued  or  made  by  the  people 
of  this  State,  and  the  same  shall  be  declared  void  by  the  de- 
termination of  a  competent  court,  rendered  upon  an  allegation 
of  a  fraudulent  suggestion,  or  concealment,  or  forfeiture,  or  mis- 
take, or  ignorance  of  a  material  fact,  or  wrongful  detaining,  or 
defective  title,  in  such  case,  an  action  for  the  recovery  of  the 
premises  so  conveyed,  may  be  brought  either  by  the  people  of 
this  State,  or  by  any  subsequent  patentee  or  grantee  of  the 
same  premises,  his  heirs  or  assigns,  within  twenty  years  after 
such  determination  was  made ;  but  not  after  that  period. 

§  78. — [Seisin  within  twenty  years^  when  necessary  in  action 
for  real  property .] — ^No  action  for  the  recovery  of  real  proper- 
ty, or  for  the  recovery  of  the  possession  thereof,  shall  be  main- 
tained unless  it  appear  that  the  plaintiif,  his  ancestor,  pre- 
decessor, or  grantor,  was  seised  or  possessed  of  the  premises  in 
question,  within  twenty  years  before  the  commencement  of  such 
action. 

§  79. — \Seiein  within  twenty  years^  when  necessary  in  action 
or  defence  founded  on  title  to  or  rents  of  real  property."] — No 
cause  of  action  or  defence  to  an  action  founded  upon  the  title 
to  real  property,  or  to  rents  or  services  out  of  the  same,  shall  be 
effectual,  unless  it  appear  that  the  person  prosecuting  the 
action,  or  making  the  defence,  or  under  whose  title  the  action 
is  prosecuted  or  the  defence  is  made,  or  the  ancestor,  prede- 
cessor, or  grantor  of  such  person,  was  seised  or  possessed  of  the 
premises  in  question,  within  twenty  years  before  the  commit- 
ting of  the  act  in  respect  to  which  such  action  is  prosecuted  or 
defence  made. 

§80. — [Action  must  be  commenced  within  one  year  after 
eniry^  or  within  twenty  years  after  right  of  entry.] — No  entry 
upon  real  estate  shall  be  deemed  sufficient  or  valid  as  a  claim, 
unless  an  action  be  commenced  thereupon  within  one  year 
after  the  making  of  such  entry,  and  within  twenty  years  from 
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the  time  when  the  right  to  make  such  entry  descended 
emed. 

§  81. — [Poisemofiy  when  presumed.  Occupation  deemec 
legal  iiUe^  tmlesa  adverse.'] — In  every  action  for  the  reco^ 
real  property,  or  the  poEBession  thereof,  the  person  estab 
a  legal  title  to  tlie  premises  shall  be  presumed  to  hav 
possessed  thereof  within  the  time  required  by  law;  ai 
occupation  of  such  premises,  by  any  other  person  sh 
deemed  to  have  been  under  and  in  subordination  to  th* 
title,  unless  it  appear  that  such  premises  have  been  he 
possessed  adversely  to  such  legal  title,  for  twenty  years 
the  commencement  of  such  action. 

§  82. — [OccitpaUon  under  written  instrument  or  jud 
when  deemed  adoerse.'] — Whenever  it  shall  appear  that 
cnpant,  or  those  under  whom  be  claims,  entered  into  tl 
session  of  premises  under  claim  of  title,  exclusive  of  an] 
right,  founding  such  claim  upon  a  written  instrument,  as  I 
conveyance  of  the  premises  in  question,  or  upon  the  de< 
judgment  of  a  competent  court;  and  that  there  has 
continued  occupation  and  possession  of  the  premises  in 
in  such  instrument,  decree  or  judgment,  or  of  some  ] 
such  premises,  under  such  claim,  for  twenty  years,  tt 
mises  so  included  shall  be  deemed  to  have  been  held  adv 
except  that  where  the  premises  so  included  consist  of  i 
divided  into  lots,  the  possession  of  one  lot  shall  not  be  d 
a  possession  of  any  other  lot  of  the  same  tract. 

§  S3. — [  Wliot  constitutes  adoerse  possessiony  under  t 
inst7*ument  or  judgmervt.] — ^For  the  purpose  of  constitut 
adverse  possession,  by  any  person  claiming  a  title  found 
on  a  written  instrument,  or  a  judgment  or  decree,  laud  si 
deemed  to  have  been  possessed  and  occupied  in  the  fol 
eases: 

1.  Where  it  has  been  usually  cultivated  or  improved ; 

3.  Where  it  has  been  protected  by  a  substantial  incloei 

3.  Where,  although  not  inclosed,  it  has  been  used  i 
supply  of  fuel,  or  of  fencing  timber,  for  the  purpose  o 
bandry,  or  the  ordinary  use  of  the  occupant ; 

4.  Where  a  known  farm  or  a  single  lot  has  been  par 
proved,  the  portion  of  such  farm  or  lot  that  may  hav< 
left  not  cleared,  or  not  inclosed  according  to  the  usual 
and  custom  of  the  adjoining  country,  shall  be  deemed  t< 
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been  occupied  for  the  same  length  of  time  as  the  part  improTcd 
and  cultivated. 

§  84. — [PrenUses  actridUy  occupied^  under  claim  of  titU 
deemed  to  he  hdd  ctdverselt/.'] — Where  it  shall  appear  that  there 
bas  been  an  actual  continued  occupation  of  premises,  under  a 
claim  of  title,  ezclusiye  of  any  other  right,  bnt  not  founded 
upon  a  written  instrument,  or  a  judgment  or  decree,  the  pre- 
mises so  actually  occupied,  and  no  other,  shall  be  deemed  to  have 
been  held  adversely. 

§  85. — lWh(U  constitutes  adverse  possession  under  claim  of 
tiUej  not  written.'] — ^For  the  purpose  x>f  constituting  an  adverse 
possession,  by  a  person  claiming  title  not  founded  upon  a  writ- 
ten instrument,  or  a  judgment  or  decree,  land  shall  be  deemed 
to  have  been  possessed  and  occupied  in  the  following  cases 
only: 

1.  Where  it  has  been  protected  by  a  substantial  inclosure ; 

2.  Where  it  has  been  usually  cultivated  or  improved. 

§  86. — [Relation  of  landlord  and  tenant^  as  affecting  adverse 
possession.'] — ^Whenever  the  relation  of  landlord  and  tenant 
Bhall  have  existed  between  any  persons,  the  possession  of  the 
tenant  shall  be  deemed  tlie  possession  of  the  landlord,  until  the 
expiration  of  twenty  years  from  the  termination  of  tlie  tenancy ; 
or  where  there  has  been  no  written  lease,  until  the  expiration 
of  twenty  years  from  the  time  of  the  last  payment  of  rent; 
notwithstanding  that  such  tenant  may  have  acquired  another 
title,  or  may  have  claimed  to  hold  adversely  to  his  landlord. 
But  such  presumptions  shall  not  be  made  after  the  periods 
herein  limited. 

§  87. — [Right  of  possession  not  affected  ly  descent  cast.'] — 
The  right  of  a  person  to  the  possession  of  any  real  property, 
shall  not  be  impaired  or  a£fected  by  a  descent  being  cast  in 
consequence  of  tlie  death  of  a  person  in  possession  of  such 
property. 

§  88. — [Certain  disabilities  exdudedfrom  time  to  commence 
action.] — If  a  person  entitled  to  commence,  any  action  for  the 
recovery  of  real  property,  or  to  make  an  entry  or  defence 
founded  on  the  title  to  real  property,  or  to  rents  or  services  out 
of  the  same,  be  at  the  time  such  title  shall  first  descend  or  ac- 
crue either: 

1.  Within  the  age  of  twenty-one  years;  or, 

2.  Insane;  or. 
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3.  Imprisoned  on  a  criminal  charge,  or  in  execution  npon 
conviction  of  a  criminal  offence,  for  a  term  less  than  for  life ; 
or, 

4.  A  married  woman  ; 

The  time,  daring  which  snch  disability  shall  continue,  shall 
not  be  deemed  any  portion  of  the  time  in  this  chapter  limited 
for  the  commencement  of  snch  action,  or  the  making  of  snch 
entry  or  defence ;  but  such  action  may  be  commenced,  or  entry 
or  defence  made,  after  the  period  of  twenty  years,  and  within 
ten  years  after  the  disability  shall  cease,  or  after  the  death  of 
the  person  entitled  who  shall  die  under  such  disability ;  but 
such  action  shall  not  be  commenced,  or  entry  or  defence  made, 
after  that  period. 

Chapter  IIL 

the  time  of  oommknoing  actions  othbr  than  poe  the  broov- 
ery  of  real  property. 

Sbotion  89.  Periods  of  limitation  prescribed. 

90.  Within  twenty  years. 

91.  Within  six  years. 

92.  Within  three  years. 

93.  Within  two  years. 

94.  Within  one  year. 

95.  When  cause  of  action  accrued,  in  an  action  upon  a  current  account 

96.  Actions  for  penalties,  etc.,  by  any  person  who  will  sue,  when  to  be 

brought. 

97.  Actions  for  relief,  not  before  provided  for. 

98.  Actions  by  the  people,  subject  to  the  same  limitation. 

§  89. — [Periods  of  limitation  prescribed,'] — ^The  periods  pre- 
scribed in  section  seventy-four  for  the  commencement  of  ac- 
tions other  than  for  the  recovery  of  real  property,  shall  be  as 
follows : 

§  90.  Within  twenty  years : 

1.  An  action  upon  a  judgment  or  decree  of  any  court  of  the 
United  States,  or  of  any  State  or  territory  within  the  United 
States. 

2.  An  action  upon  a  sealed  instrument. 
§  91.  Within  six  years : 

1.  An  action  upon  a  contract,  obligation,  or  liability,  express 
or  implied  ;  excepting  those  mentioned  in  section  ninety. 
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2.  An  action  npon  a  liability  created  bj  statute,  other  than 
a  penalty  or  forfeiture. 
8.  An  action  for  trespass  npon  real  property. 

4.  An  action  for  taking,  detaining,  or  injuring  any  goods  or 
chattels,  including  actions  for  the  specific  recovery  of  personal 
property. 

5.  An  action  for  criminal  conversation,  or  for  any  other  injury 
to  the  person  or  rights  of  anotlier,  not  arising  on  contract,  and 
not  hereinafter  enumerated. 

6.  An  action  for  relief,  on  the  ground  of  fraud;  in  cases 
which  heretofore  were  solely  cognizable  by  the  Court  of  Chan- 
cery ;  the  cause  of  action  in  such  case  not  to  be  deemed  to 
have  accrued,  until  tlie  discovery  by  the  aggrieved  party,  of 
the  facts  constituting  the  fraud. 

§  92.  Within  three  years : 

1.  An  action  against  a  sherifT,  coroner,  or  constable,  upon  a 
liability  incurred  by  the  doing  of  an  act  in  his  official  capacity, 
and  in  virtue  of  his  office,  or  by  the  omission  of  an  official 
duty ;  including  the  non-payment  of  money  collected  upon  an 
execution.  But  this  section  shall  not  apply  to  an  action  for  an 
escape. 

2.  An  action  upon  a  statute,  for  a  penalty  or  forfeiture,  where 
the  action  is  given  to  the  party  aggrieved,  or  to  such  party  and 
the  people  of  this  State,  except  where  the  statute  imposing  it 
prescribes  a  different  limitation. 

§  93.  Within  two  years : 

1.  An  action  for  libel,  slander,  assault,  battery,  or  false  im- 
prisonment. 

2.  An  action  upon  a  statute,  for  a  forfeiture  or  penalty  to  the 
people  of  this  State. 

§  94.  Within  one  year : 

1.  An  action  against  a  sheriff  or  other  officer,  for  the  escape 
of  a  prisoner,  arrested  or  imprisoned  on  civil  process. 

§  95. — [When  cauM  of  action  accrued  m  an  action  upon  a 
current  account.'] — In  an  action  brought  to  recover  a*  balance 
due  upon  a  mutual,  open,  and  current  account,  where  there 
have  been  reciprocal  demands  between  the  parties,  the  cause 
of  action  shall  be  deemed  to  have  accrued  from  the  time  of  the 
last  item  proved  in  the  account  on  either  side. 

§  96. — [Actions  for  penaUiea^  etc.,  hy  any  person  who  vnU 
ifie.'] — An  action  npon  a  statute  for  a  penalty  or  forfeiture, 
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given  in  whole  or  in  part  to  any  person  wlio  will  prosecute  for 
the  same,  mnst  be  commenced  within  one  year  after  the  com- 
mission of  the  offence ;  and  if  the  action  be  not  commenced 
within  the  year  by  a  private  party,  it  may  be  commenced 
within  two  years  thereafter,  in  behalf  of  the  people  of  this 
State,  by  the  attorney-general  or  the  district  attorney  of  the 
county  where  the  offence  was  committed. 

§  97. — [Actions  for  reliefs  not  before  provided  foTj\ — An 
action  for  relief,  not  hereinbefore  provided  for,  must  bo  com- 
menced within  ten  years  after  the  cause  of  action  shall  have 
accrued. 

§  98. — [Actions  by  the  people  subject  to  the  same  limitation.'] — 
'  The  limitations  prescribed  in  this  chapter  shall  apply  to  actions 
brought  in  the  name  of  the  people  of  this  State,  or  for  tlieir 
benefit,  in  the  same  manner  as  to  actions  by  private  parties. 

Chapter  IV. 

GRNEBAL  PBOYISIONS   AS  TO  THE  TIME  OF  OOHHENCIKO  ACTIONS. 

SiOTMif    99.  When  action  deemed  to  hare  been  commenoed. 

100.  Exception,  where  defendant  U  out  of  the  State. 

101.  Exception,  as  to  persons  under  disabilitiea. 

102.  Provision,  where  person  entitled  dies  before  the  limitation  expires. 
108.  In  siuts  by  aliens,  time  of  war  to  be  deducted. 

104.  Provision,  where  judgment  has  been  reversed. 
106.  Time  of  stay  of  action  by  Injunction  or  statutory  prohibition  to  be 
deducted. 

106.  Disability  must  exist  when  right  of  action  accrued. 

107.  Where  two  or  more  disabilities,  limitation  does  not  attach  till  aO 

removed. 

108.  This  title  not  applicable  to  bills,  etc,  of  corporations,  or  to  bank- 

notes. 

109.  Kor  to  actions  against  directors  or  stockholders  of  moneyed  corpora- 

tions or  bankbg  associations.    limitations  in  such  cases  pre- 
scribed. 

110.  Acknowledgment  or  new  promise  must  be  in  writing. 

§  99. — [  When  a/ition  deemed  to  have  been  commenced.} — An 
action  is  commenced  as  to  each  defendant  when  the  snmmons 
is  served  on  him,  or  on  a  co-defendant,  who  is  a  joint  contractor^ 
or  otherwise  united  in  interest,  with  him. 

An  attempt  to  commence  an  action  is  deemed  equivalent  to 
the  commencement  thereof,  within  the  meaning  of  this  title, 
when  the  summons  is  delivered,  with  the  intent  tha^  it  shall  be 


THB  OODB  OF  PBOCEDURB.  43 

•ctnallj  Benredy  to  the  sheriff  or  other  o£Scer  of  the  conntyy  in 
which  the  defendant6|  or  one  of  them,  nsnally  or  last  resided ; 
or  if  a  corporation  be  defendant,  to  the  sheriff,  or  dther  officer 
of  the  county  in  which  such  corporation  was  established  bj 
law,  or  where  its  general  business  was  transacted,  or  where  it 
kept  an  office  for  the  transaction  of  business.  But  such  an 
attempt  must  be  followed  by  tlie  first  publication  of  the  sum- 
mons, or  the  service  thereof,  within  sixty  days. 

§  100. — [JSaoeption^  wkei'e  defendatU  is  out  qfthe  State.'] — ^If, 
when  the  cause  of  action  shall  accrue  against  any  person,  he 
shall  be  out  of  the  State,  such  action  may  be  commenced  within 
the  terms  herein  respectively  limited  after  the  return  of  such 
person  into  this  State ;  and  if,  after  such  cause  of  action  shall 
have  accrued,  such  person  shall  depart  from  and  reside  out  of 
this  State,  the  time  of  his  absence  shall  not  be  deemed  or  taken 
as  any  part  of  the  time  limited  for  the  commencement  of  such 
action. 

§  101. — [JSffceptionSj  (U  to  peraona  under  disabilities.} — ^If  a 
person  entitled  to  bring  an  action  mentioned  in  the  last  chapter, 
except  for  a  penalty  or  forfeiture,  or  against  a  sheriff  or  other 
officer  for  an  escape,  be  at  the  time  the  cause  of  action  accrued, 
either: 

1.  Witliin  the  age  of  twenty-one  years ;  or, 

2.  Insane;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  under 
the  sentence  of  a  criminal  court,  for  a  term  less  thfui  his 
natural  life ;  or, 

4.  A  married  woman ; 

The  time  of  such  disability  is  not  a  part  of  the  time  limited 
for  the  commencement  of  the  action,  except  that  the  period 
within  which  the  action  must  be  brought,  cannot  be  extended 
more  than  five  years  by  any  such  disability,  except  infancy, 
nor  can  it  be  so  extended  in  any  case  longer  than  one  year  after 
the  disability  ceases. — [Laws  of  76tk  Session^  Chap.  S92 ;  April 
letA,  1852.] 

§  102. — [Provision^  where  person  entitled  dies  be/ore  limiteh 
Hon  exptresJ] — ^If  a  person  entitled  to  bring  an  action  die  be- 
fore the  expiration  of  the  time  limited  for  the  commencement 
thereof,  and  the  cause  of  action  survive,  an  action  may  be 
eommenced  by.  his  representatives,  after  the  expiration  of  that 
time,  and  within  one  year  from  his  death,    K  a  person  against 
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whom  an  action  may  be  brouglit,  die  before  the  expiration  of 
the  time  limited  for  the  commencement  thereof,  and  the  cause 
of  action  survives,  an  action  maj  be  commenced  against  his 
executors  or  administrator,  after  the  expiration  of  that  time,  and 
within  one  year  after  the  issuing  of  letters  testamentary,  or  of 
administi-ation. 

§  103. — [In  actions  hf  (diensj  time  of  war  to  he  dedricted.'] — 
When  a  person  shall  be  an  alien  subject  or  citizen  of  a  country 
at  war  with  the  Fnited  States,  the  time  of  the  continuance 
of  the  war  shall  not  be  part  of  the  period  limited  for  the  com- 
mencement of  the  action. 

§  104. — [ProvidonSy  whsre  judgmerdi  has  been  reversed.} — ^If 
an  action  shall  be  commenced  within  the  time  prescribed 
therefor,  and  a  judgment  therein  for  the  plaintiff  be  reversed 
on  appeal,  the  plaintiff,  or  if  he  die  and  the  cause  of  action 
Sturvive,  his  heirs  or  representatives,  may  commence  a  new  ac- 
tion within  one  year  after  the  reversal. 

§  105. — ITime  of  stay  hy  injunction  or  statidory  prohibition 
to  he  deducted.'] — When  the  commencement  of  an  action  shall 
be  stayed  by  injunction,  or  statutory  prohibition,  the  time  of 
tlie  continuance  of  the  injunction  or  prohibition  shall  not  be 
part  of  the  time  limited  for  the  commencement  of  the  action. 

§  106. — [DtsdhUity  must  exist  when  right  of  action  accrued.'] 
— No  person  shall  avail  himself  of  a  disability  unless  it  existed 
when  his  right  of  action  accrued. 

§  107. — [  Where  several  disabilities^  all  must  be  removed.] — 
When  two  or  more  disabilities  shall  co-exist,  at  the  time  the 
right  of  action  accrues,  the  limitation  shall  not  attach  until 
they  all  be  removed. 

§  108. — [This  title  not  applicable  to  bUls,  etc.^of  corporations 
or  to  bank  notes.] — This  title  shall  not  affect  actions  to  enforce 
the  payment  of  bills,  notes,  or  other  evidences  of  debt  issued 
by  moneyed  corporations,  or  issued  or  put  in  circulation  as 
money. 

§  109. — [Rot  to  anions  against  directors^  etc.,  of  m^oneyed  cor- 
porations  or  banking  associations.  Idmitation  in  such  cases 
prescribed.] — ^This  title  shall  not  affect  actions  against  direc- 
tors or  stockholders  of  a  moneyed  corporation,  or  banking  asso- 
ciations, to  recover  a  penalty  or  forfeiture  imposed,  or  to  en- 
force a  liability  created  by  law;  but  such  actions  must  be 
brought  within  six  years  after  the  discovery,  by  the  aggrieved 
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partjy  of  the  facts  upon  which  the  penalty  or  forfeitare  at- 
tached, or  the  liability  was  created. 

§  110. — [AcknowledgmerU  or  new  promise  tmist  he  made  in 
writing.'] — T^o  acknowledgment  or  promise  shall  be  sufficient 
evidence  of  a  new  or  continuing  contract,  whereby  to  take  the 
case  out  of  the  operation  of  this  title,  unless  the  same  be  con- 
tained in  some  writing  signed  by  the  party  to  be  charged 
thereby ;  but  this  section  shall  not  alter  the  effect  of  any  pay- 
ment of  principal  or  interest. 

TITLE  in 

OF  THE  PARTIBS  TO  CIVIL  AOHONS. 

Sicnoa  111.  ActioQ  to  be  id  the  name  of  the  real  party  in  interest. 

112.  Assignment  of  a  thing  in  action  not  to  prejadioe  a  defence. 
118.  Executor  or  trustee  may  sue  without  the  persons  benefloiaUy  inte- 
rested. 

114.  When  married  woman  is  party,  her  husband  to  be  joined,  except,  et«. 

115.  Infant  to  appear  by  guardian. 

116.  Guardian,  how  appointed. 

117.  Who  may  be  joined  as  plaintifib. 

118.  Who  may  be  joined  as  defendants. 

119.  Parties  united  in  interest,  when  to  be  joined.    When  one  or  more 

may  sue  or  defend  for  the  whole. 
120l  Plaintiff  may  sue  in  one  action  the  dliferent  parties  to  commercial 
paper. 

121.  Action,  when  not  to  abate  by  death,  marriage,  or  other  disability, 

etc    Proceedings  in  such  case. 

122.  Court  when  to  dedde  controTcrsy,  or  to  order  other  parties  to  be 

brought  in. 

§  111. — [Action  to  be  in  the  name  of  real  party  in  intereet.] 
— ^Every  action  must  be  prosecuted  in  the  name  of  the  real 
party  in  interest,  except  as  otherwise  provided  in  section  one 
handred  and  thirteen,  bat  this  section  shall  not  be  deemed  to 
aathorizo  the  assignment  of  a  thing  in  action  not  arising  out 
of  contract.  'O 

I  112. — [Aeeignment  qf  a  thing  in  aotion  not  to  prejudice  a 
defence.] — In  the  case  of  an  assignment  of  a  thing  in  action, 
the  action  by  the  assignee  shall  be  without  prejudice  to  any 
set-off  or  other  defence  existing  at  the  time  of  or  before  notice 
of  the  assignment ;  but  this  section  shall  not  apply  to  a  nego- 
tiable promissory  note  or  bill  of  exchange,  transferred  in 
good  faith,  and  upon  good  consideration,  before  due. 
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§  118. — [EBSOutoTy  etc.j  or  tnuteSj  may  sue  without  per^onM 
ienejicially  interested,'} — ^An  executor  or  administratory  a  trus- 
tee of  an  express  trust,  or  a  person  expressly  authorized  by 
statute,  may  sue,  without  joining  with  him  the  person  for 
whose  benefit  the  action  is  prosecuted.  A  trustee  of  an  expresB 
trust,  witliin  the  meaning  of  this  section,  shall  be  construed  to 
include  a  person  with  whom  or  in  whose  name  a  contract  is 
made  for  the  benefit  of  another. 

§  114. — [Married  women.'] — When  a  married  woman  is  a 
party  her  husband  must  be  joined  with  her,  except  that — 

1.  When  the  action  concerns  her  separate  property,  she  may 
sue  alone. 

2.  When  the  action  is  between  herself  and  her  husband, 
she  may  sue  or  be  sued  alone ;  and  in  no  case  need  she  pro- 
secnte  or  defend  by  a  guardian  or  next  friend.  [Zatos  qffiOth 
Session,  Chap,  723,  §  2  /  Aj^  17,  1857.] 

An  Act  concerning  the  Eights  and  Liabilities  of  Husband 
and^Wife. 

Passed  March  20, 1860. 

SscTioa  1.  Married  women  maj  hold  property,  collect  rents,  etc 

2.  A  married  woman  maj  dispoae  of  ber  separate  property. 
8.  Consent  of  bnsband  necessary  in  conveying  property. 

4.  Coanty  Court  may  grant  power  to  any  married  woman  to  conrey 

property. 

5.  Court  to  determine  whether  notice  shall  be  giTen. 
C.  In  case  of  disability,  etc.,  of  husband. 

7.  Married  woman  may  sue  and  be  saed. 

8.  No  bargain  of  a  married  woman  carrying  on  trade  shall  be  binding  oa 

her  husband. 

9.  Children. 

10.  Decease  of  husband  or  wife. 

11.  Ibid. 

The  People  of  the  State  of  New  York,  represented  in  Senate 
and  Assembly  y  do  enact  as  follows  : 

SEonoN  1.  The  property,  both  real  and  personal,  which  any 
married  woman  now  owns,  as  her  sole  and  separate  property ; 
that  which  comes  to  her  by  descent,  devise,  bequest,  gift  or 
grant ;  that  which  she  acquires  by  her  trade,  business,  labor  or 
services,  carried  on  or  performed  on  her  sole  or  separate 
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account ;  that  which  a  woman  married  in  this  State  owns  at  the 
time  of  her  marriage,  and  the  rents,  issues  and  proceeds  of  all 
8Qch  property,  shall,  notwithstanding  her  marriage,  be  and 
remain  her  sole  and  separate  property,  and  may  be  used,  col- 
lected and  invested  by  her  in  her  own  name,  and  shall  not  be 
subject  to  the  interference  or  control  of  her  husband,  or  liable 
for  his  debts,  except  such  debts  as  may  have  been  contracted 
for  the  support  of  herself  or  her  children,  by  her  as  his  agent 

Ssa  2.  A  married  woman  may  bargain,  sell,  assign  and  trans- 
fer her  separate  personal  property,  and  carry  on  any  trade  or 
business,  and  perform  any  labor  or  services  on  her  sole  and 
separate  account,  and  the  earnings  of  any  married  woman,  from 
her,  trade  business,  labor  or  services,  shall  be  her  sole  and 
separate  property,  and  may  be  used  or  invested  by  her  in  her 
own  name. 

Sec.  3.  Any  married  woman  possessed  of  real  estate  as  her 
separate  property,  may  bargain,  sell  and  convey  such  property, 
and  enter  into  any  contract  in  reference  to  the  same,  but  no 
such  conveyance  or  contract  shall  be  valid  without  the  assent, 
ia  writing,  of  her  husband,  except  as  hereinafter  provided. 

Sec  4.  In  case  any  married  woman  possessed  of  separate  real 
property,  as  aforesaid,  may  desire  to  sell  or  convey  the  same, 
or  to  make  any  contract  in  relation  thereto,  and  shall  be  unable 
to  procure  the  assent  of  her  husband,  as  in  the  preceding  sec- 
tion provided,  in  consequence  of  his  refusal,  absence,  insanity, 
or  other  disability,  such  married  woman  may  apply  to  the 
Connty  Court  in  the  county  where  she  shall  at  the  time  reside, 
for  leave  to  make  such  sale,  conveyance  or  contract,  without 
the  assent  of  her  husband. 

Sbc.  5.  Such  application  may  be  made  by  petition,  verified  by 
her,  and  setting  forth  the  grounds  of  such  application.  If  the 
hneband  be  a  resident  of  the  county,  and  not  under  disability, 
from  insanity  or  other  cause,  a  copy  of  said  petition  shall  be 
served  upon  him,  with  a  notice  of  the  time  when  the  same  will 
be  presented  to  the  said  court,  at  least  ten  days  before  such 
application.  In  all  other  cases  the  County  Court  to  which  such 
application  shall  be  made,  shall,  in  its  discretion,  determine 
whether  any  notice  shall  be  given,  and  if  any,  the  mode  and 
manner  of  giving  it 

8Ea  6.  If  it  shall  satisfactorily  appear  to  such  conii:,  upon  such 
application,  that  the  husband  of  such  applicant  has  willfully 
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abandoned  his  said  wife,  and  lives  separate  and  apart  from  her, 
or  tliat  he  is  insane,  or  imprisoned  as  a  convict  in  any  State 
prison,  or  that  he  is  an  habitnal  drunkard,  or  that  he  is  in  any 
way  disabled  from  making  a  contract,  or  that  he  refuses  to  give 
his  consent,  withont  good  cause  therefor,  then  such  court  shall 
cause  an  order  to  be  entered  upon  its  records,  authorizing  such 
married  woman  to  sell  and  convey  her  real  estate,  or  contract 
in  regard  thereto,  withont  the  assent  of  her  husband,  with  the 
same  effect  as  though  snch  conveyance  or  contract  had  been 
made  with  his  assent. 

Sec.  7.  Any  married  woman  may,  while  married,  sue  and  be 
sued  in  all  matters  having  relation  to  her  property  which  may 
be  her  sole  and  separate  property,  or  which  may  hereafter  come 
to  her  by  descent,  devise,  bequest,  or  the  gift  of  any  person 
except  her  husband,  in  the  same  manner  as  if  she  were  sole. 
And  any  married  woman  may  bring  and  maintain  an  action  in 
her  own  name,  for  damages,  against  any  person  or  body  corpo- 
rate, for  any  injury  to  her  person  or  character,  the  same  as  if 
she  were  sole  ;  and  the  money  received  upon  the  settlement  of 
any  such  action,  or  recovered  npon  a  judgment,  shall  be  her 
sole  and  separate  property. 

Sbc.  8.  No  bargain  or  contract  made  by  any  married  womaa, 
in  respect  to  her  sole  and  separate  property,  or  any  property 
which  may  liereafter  come  to  her  by  descent,  devise,  bequest, 
or  gift,  of  any  person  except  her  husband,  and  no  bargain  or 
contract  entered  into  by  any  married  woman  in  or  about  the 
carrying  on  of  any  trade  or  business  under  the  statutes  of  this 
State,  shall  be  binding  npon  her  husband,  or  render  him  or  his 
property  in  any  way  liable  therefor. 

Seo.  9.  Every  married  woman  is  hereby  constituted  and  de- 
clared to  be  the  joint  guardian  of  her  children,  with  her  hns* 
band,  with  equal  powers,  rights  and  duties  in  regard  to  them, 
with  the  husband. 

Seo.  10.  At  the  decease  of  husband  or  wife,  leaving  no  minor 
child  or  children,  the  survivor  shall  hold,  possess  and  enjoy  a 
life  estate  in  one-third  of  all  the  real  estate  of  which  the  hus- 
band or  wife  died  seized. 

Sec.  11.  At  the  decease  of  the  husband  or  wife  intestate,  leav* 
ing  minor  child  or  children,  the  survivor  shall  hold,  possess  and 
enjoy  all  the  real  estate  of  which  the  husband  or  wife  died 
seized,  and  all  the  rents,  issues  and  profits  thereof  during  the 
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minority  of  the  youngest  child,  and  one-third  thereof  daring 
hh  or  her  natoral  life. 


§  115. — [IhfarU  to  appear  hy  guardiom.'] — ^When  an  infant 
is  a  party,  he  most  appear  by  guardian,  who  may  be  appoint- 
ed by  the  court  in  which  the  action  is  prosecuted,  or  by  a 
judge  thereof,  or  a  county  judge. 

§  116. — [Ouardicm^  haw  appointed.'] — ^The  guardian  shall 
be  appointed  as  follows  : 

1.  When  the  infant  is  plaintiff,  upon  the  application  of  the 
infant,  if  he  be  of  the  age  of  fourteen  years  ;  or  if  under  that 
9Lg^  upon  the  application  of  his  general  or  testamentary  guar- 
dian, if  he  has  any,  or  of  a  relative  or  friend  of  the  infant 
If  made  by  a  relative  or  friend  of  the  infant,  notice  thereof 
must  first  be  given  to  such  gaardian,  if  he  has  one ;  if  he  has 
none,  then  to  the  person  with  whom  such  infant  resides. 

8.  When  the  infant  is  defendant,  upon  the  application  of 
the  infant,  if  he  be  of  the  age  of  fourteen  years,  and  apply 
within  twenty  days  after  the  service  of  the  summons.  If  he 
be  under  the  age  of  fourteen,  or  neglect  so  to  apply,  then  upon 
the  application  of  any  other  party  to  the  action,  or  of  a  rela- 
tive or  friend  of  the  infant,  after  notice  of  such  application 
being  first  given  to  the  general  or  testamentary  guardian  of 
such  infant,  if  he  has  one  within  this  State ;  if  he  has  none, 
then  to  the  infant  himself,  if  over  fourteen  years  of  age  and 
within  the  State,  or  if  under  that  age,  and  within  the  State,  to 
the  person  with  whom  such  infant  resides.  [Laws  of  IStA  See- 
nan,  Chap.  392/  Apnl  16,  1852.] 

§  117. — IWTtomay  he  Joined  ae  plaintife.] — All  persons  hav- 
ing an  interest  in  the  subject  of  the  action,  and  in  obtaining 
the  relief  demanded,  may  be  joined  as  plaintiffs,  except  as 
otherwise  provided  in  this  title. 

§  118. — {  Who  may  he  Joined  as  defendants.] — ^Any  person 
may  be  made  a  defendant,  who  has  or  claims  an  interest  in  the 
controversy,  adverse  to  the  plaintiff,  or  who  is  a  necessary 
par^  to  a  complete  determination  or  settlement  of  the  questions 
involved  therein. 

§  119. — [Parties  united   in    interest^  when   to   he  Joined. 

4 
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1.  For  the  recovery  of  a  penalty  or  forfeiture  imposed  by 
Btatate ;  except,  that  when  it  is  imposed  for  an  offence  com- 
mitted on  a  lake,  river,  or  other  stream  of  water  situated  in 
two  or  more  counties,  the  action  may  be  brought  in  any  county 
bordering  on  such  lake,  river,  or  stream,  and  opposite  to  the 
place  where  the  offence  was  committed : 

2.  Against  a  public  of&cer  or  person  specially  appointed  to 
execute  his  duties,  for  an  act  done  by  him  in  virtue  of  his 
office,  or  against  a  person,  who  by  his  command  or  in  his  aid, 
shall  do  anything  touching  the  duties  of  such  officer. 

§  125. — [Other  actions  accordmg  to  residence  of  the  parties.'] 
— In  all  other  cases,  the  action  s^U  be  tried  in  the  county  in 
which  the  parties,  or  any  of  them,  shall  reside  at  the  com* 
mencement  of  the  action ;  or  if  none  of  the  parties  shall  reside 
in  the  State,  the  same  may  be  tried  in  any  county  which  the 
plaintiff  shall  designate  in  his  complaint;  subject,  however,  to 
the  power  of  the  court  to  change  the  place  of  trial,  in  the  cases 
provided  by  statute. 

§  126. — [Action  may  he  tried  in  any  a>untyy  unless  defend- 
ant demand  trial  injproper  county.'] — If  the  county  designated 
fur  that  purpose  in  the  complaint,  be  not  the  proper  county, 
the  action  may,  notwithstanding,  be  tried  therein,  unless  the 
defendant,  before  the  time  for  answering  expire,  demand,  in 
writing,  that  the  trial  be  had  in  the  proper  county,  and  the 
place  of  trial  be  thereupon  changed  by  consent  of  parties,  or 
by  order  of  the  court,  as  is  provided  in  this  section. 

[Place  of  trial^  how  changed.] — ^The  court  may  change  the 
place  of  trial  in  the  following  cases : 

1.  When  the  county  designated  for  that  purpose  in  the  com- 
plaint is  not  the  proper  county : 

2.  When  there  is  reason  to  believe  that  an  impartial  trial 
cannot  be  had  therein : 

3.  When  the  convenience  of  witnesses  and  the  ends  of  jus- 
tice would  be  promoted  by  the  change. 

When  the  place  of  trial  is  changed,  all  other  proceedings 
shall  be  had  in  the  county  to  which  the  place  of  trial  is 
changed,  unless  otherwise  provided  by  the  consent  of  the  par- 
ties, in  writing,  duly  filed,  or  order  of  the  court,  and  the  papers 
shall  be  filed  or  transferred  accordingly. 
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TITLE  V. 

OF  THE   MANNER  OF  COMMENCrNG   CIVIL    ACTIONS. 

Sicnoai  127.  Actions,  how  commenced. 

128.  Summons,  requisites  of. 

129.  Notice  to  be  inserted  in  certain  actions. 

130.  Complaint  need  not  be  served  with  summons.    In  such  case  wh*^ 

to  be  stated  in  summons  and  proceedings  thereon. 
131    Defendant  unreasonably  defending,  when  to  pay  costSw 

132.  Notice  of  pendency  of  action  affecting  title  to  real  property. 

133.  Summons,  by  whom  served. 

134.  Summons,  how  served  and  returned. 

135.  Publication,  when  defendant  cannot  be  found. 

236.  Proceedings,  where  there  are  several  defendants,  and  part  only 
served. 

137.  When  service  deemed  made  in  case  of  publication. 

138.  Service  of  summons,  how  proved. 

139.  When  jurisdiction  of  action  acquired. 

§  127. — {Actions  how  commenced.'] — Civil  actions  in  th^ 
courts  of  record  of  this  State  shall  be  commenced  by  the  ser- 
vice of  a  summons. 

§  128. — [Summons^  reqiUsUes  of.] — The  summons  shall  be 
eiibscribed  by  the  plaintiflF,  or  his  attorney,  and  directed  to  the 
defendant,  and  shall  require  him  to  answer  the  complaint,  and 
serve  a  copy  of  his  answer  on  the  person  whose  name  is  sub- 
scribed to  the  summons,  at  a  place  within  the  State,  to  be 
therein  specified,  in  which  there  is  a  post-oflSce,  within  twenty 
days  after  the  service  of  the  summons,  exclusive  of  the  day  of 
service. 

§  129. — [^Notice  to  he  inserted  in  certain  actions.] — ^The  plain  • 
tiff  shall  also  insert  in  the  summons  a  notice,  in  substance  as 
follows : 

1.  In  an  action,  arising  on  contract  for  the  recovery  of  money 
only,  that  he  will  take  judgment  for  a  sum  specified  therein,  if 
the  defendant  fail  to  answer  the  complaint,  in  twenty  days  after 
the  service  of  the  summons. 

2.  In  other  actions,  that  if  the  defendant  shall  fail  to  answer 
the  complaint  within  twenty  days  after  the  service  of  the  sum- 
mone,  the  plaintiff  will  apply  to  the  court  for  the  relief  demanded 
in  the  complaint.  ^ 

g  130. — [Complaint  need  not  he  served  with  summons.    In 


54  THE  CODE  OP  PROCEDURE. 

^'uch  case  vshat  to  he  stated  in  summons,  and  proceedings  iTtere- 
on.l — A  copy  of  the  complaint  Deed  not  be  seryed  with  the 
summons.  In  such  case,  the  6nmmoD»  must  Btate  where  the 
complaint  is  or  will  be  filed;  and  if  the  defendant,  within 
twenty  days  thereafter,  canses  notice  of  appearance  to  be  given, 
and  in  person,  or  by  attorney,  demands  in  writing  a  copy  of  the 
complaint,  specifying  a  place  within  the  State  where  it  may  be 
served,  a  copy  thereof  mnst,  within  twenty  days  thereafter,  be 
served  accordingly,  and  after  snch  service,  the  defendant  has 
twenty  days  to  answer,  but  only  one  copy  need  be  served  on 
the  same  attorney. 

§  131. — [Defendant  unreasoncMy  defending^  when  to  fixy 
costs.] — ^In  the  case  of  a  defendant  against  whom  no  personal 
claim-is  made,  the  plaintiff  may  deliver  to  &neh  defendant  with  % 
the  snmmons  a  notice  subscribed  by  the  plaintiff  or  his  attor- 
ney, setting  forth  the  general  object  of  the  action,  a  brief  de- 
scription of  the  property  affected  by  it,  if  it  affects  specific  real 
or  personal  property,  and  that  no  personal  claim  is  made  against 
such  defendant ;  in  which  case  no  copy  of  the  complaint  need 
be  served  on  such  defendant  unless  within  the  time  for  answer- 
ing he  shall,  in  writing,  demand  the  same.  If  a  defendant,  on 
whom  such  notice  is  served,  unreasonably  defend  the  action,  he 
shall  pay  costs  to  the  plaintiff. 

§  132. — [J/ottce  of  pendency  of  action  affecting  title  to  real 
property. '\ — In  an  action  affecting  the  title  to  real  property,  the 
plaintiff  at  the  time  of  filing  the  complaint,  or  at  any  time 
afterward,  or  whenever  a  warrant  of  attachment  under  chapter 
four  of  title  seven,  part  second,  of  this  Code  shall  be  issued,  or 
at  any  time  afterward,  the  plaintiff,  if  the  same  be  intended  to 
affect  real  estate,  may  file  with  the  clerk  of  each  county  in 
which  the  property  is  situated,  a  notice  of  the  pendency  of  the 
action,  containing  the  names  of  the  parties,  the  object  of  the 
action,  and  the  description  of  the  property  in  that  county  affect- 
ed thereby ;  and  if  the  action  be  for  the  foYecIosure  of  a  mort- 
gage, such  notice  must  be  filed  twenty  days  before  judgment, 
and  must  contain  the  date  of  the  mortgage,  the  parties  thereto, 
and  the  time  and  place  of  recording  the  same.  From  the 
time  of  filing  only  shall  the  pendency  of  the  action  be  con- 
Btmctive  notice  to  a  purchaser  or  incumbrancer  of  the  property 
affected  thereby.  j^.nd  every  person  whose  conveyance  or 
incumbrance  is  subsequently  executed  or  subsequently  record- 
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ed,  shall  be  deemed  a  Bubseqaent  purchaser  or  incumbrancer, 
and  shall  be  boimd  by  all  proceedings  taken  after  the  filing  of 
such  notice  to  the  same  extent  as  if  he  were  made  a  party  to 
the  action* 

§  133. — \SummonSy  hy  whom  served.'] — ^The  summons  may  be 
served  by  the  sheriiF  of  the  county  where  the  defendant  may  be 
found,  or  by  any  other  person  not  a  party  to  the  action.  The 
service  shall  be  made,  and  the  summons  returned,  with  proof 
of  the  service,  to  the  person  whose  name  is  subscribed  thereto, 
with  all  reasonable  diligence.  The  person  subscribing  the  sum- 
mons, may,  at  his  option,  by  an  indorsement  on  the  summons, 
fix  a  time  for  the  service  thereof,  and  the  service  shall  then  be 
made  accordingly. 

§  134^. — [SvmmanSy  how  served.] — ^The  summons  shall  be 
served  by  delivering  a  copy  thereof  as  follows : 

1.  If  the  suit  be  against  a  corporation,  to  the  president  or 
other  head  of  the  corporation,  secretary,  cashier,  treasurer,  a 
director,  or  managing  agent  thereof;  but  such  service  can  be 
made,  in  reepect  to  a  foreign  corporation,  only  when  it  has  pro- 
perty within  this  State,  or  the  cause  of  action  arose  therein,  or 
where  such  service  shall  be  made  within  this  State,  personally 
upon  the  president,  secretary,  or  treasurer  thereof. 

2.  If  against  a  minor  under  the  age  of  fourteen  years,  to  such 
minor  personally,  and  also  to  his  father,  mother,  or  guardian,  or 
if  there  be  none  within  the  State,  then  to  any  person  having  the 
care  and  control  of  such  minor,  or  with  whom  he  shall  reside, 
or  in  whose  service  he  shall  be  employed. 

8.  If  against  a  person  judicially  declared  to  be  of  unsound 
mind  or  incapable  of  conducting  his  own  affairs  in  conse- 
quence of  habitual  drunkenness,  and  for  whom  a  committee 
has  been  appointed,  to  such  -committee  and  to  the  defendant 
personally. 

4.  In  all  other  cases  to  the  defendant  personally. 

§  135. — [PvMication  when  defendaad  cannot  he  fomidJ] — 
Where  the  person,  on  whom  the  service  of  the  summons  is  to  be 
made,  cannot,  after  due  diligence,  be  found  witliin  the  State, 
and  that  fact  appears  by  affidavit  to  the  satisfaction  of  the 
eonrt,  or  a  judge  thereof,  or  of  the  county  judge  of  the  county 
where  the  trial  is  to  be  had,  and  it  in  like  manner  appears  that  a 
caose  of  action  exists  against  the  defendant,  in  respect  to  wh6m 
the  service  is  to  be  made,  or  that  he  is  a  proper  party  to  an 
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action  relating  to  real  property  in  this  State,  snch  court  or  judge 
may  grant  an  order  that  the  service  be  made  by  the  publication 
of  a  Bummons  in  either  of  the  following  cases : 

1.  Where  the  defendant  is  a  foreign  corporation,  has  property 
within  the  State,  or  the  cause  of  action  arose  therein  ; 

2.  Where  the  defendant,  being  a  resident  of  this  State,  has 
departed  therefrom,  with  intent  to  defraud  his  creditors,  or  to 
avoid  the  service  of  a  summons,  or  keeps  himself  concealed 
therein  with  the  like  intent ; 

3.  Where  he  is  not  a  resident  of  this  State,  but  has  property 
therein,  and  the  court  has  jurisdiction  of  the  subject  of  the 
action  ; 

4.  Where  the  subject  of  the  action  is  real  or  personal  pro- 
perty in  this  State,  aud  the  defendant  has,  or  claims  a  lien  or 
interest,  actual  or  contingent  therein,  or  the  relief  demanded 
consists  wholly  or  partly  in  excluding  the  defendant  from  any 
interest  or  lien  therein  ; 

5.  Where  the  action  is  for  divorce,  in  the  cases  prescribed  by 
law. 

The  order  must  direct  the  publication  to  be  made  in  two 
newspapei-s  to  be  designated  as  most  likely  to  give  notice  to  the 
person. to  be  served,  and  for  such  length  of  time  as  may  be 
deemed  reasonable,  not  less  than  once  a  week  for  six  weeks.  In 
case  of  publication,  the  court  or  judge  must  also  direct  a  copy 
of  the  summons  and  complaint  to  be  forthwith  deposited  in  tlie 
post-office,  directed  to  the  person  to  be  served,  at  his  place  of 
residence,  unless  it  appear  that  such  residence  is  neither  known 
to  the  party  making  the  application,  nor  can  with  reason- 
able diligence  be  ascertained  by  him.  When  publication  is 
ordered,  personal  service  of  a  copy  of  the  summons  and  com- 
plaint out  of  the  State  is  equivalent  to  publication  and  deposit 
in  the  post-office. 

The  defendant  against  whom  publication  is  ordered,  or  his 
representatives,  on  application  and  sufficient  cause  shown,  at 
any  time  before  judgment,  must  be  allowed  to  defend  the  action ; 
and  except  in  an  action  for  divorce,  the  defendant  against  whom 
publication  is  ordered,  or  his  representatives,  may  in  like 
manner,  upon  good  cause  shown,  be  allowed  to  defend  after 
judgment,  or  at  any  time  within  one  year  after  notice  thereof, 
and  within  seven  years  after  its  rendition,  on  such  terms  as  may 
be  just ;  and  if  the  defence  be  successful,  and  the  judgment  or 
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anj  part  thereof^  have  been  collected  or  otherwise  enforced,  sncli 
reBtitntion  may  thereupon  be  compelled  as  the  court  directs ; 
but  the  title  to  property  sold  under  snch  judgment  to  a  pur- 
chaser in  good  faith,  shall  not  be  thereby  affected.  And  in  all 
cases  where  publication  is  made,  the  complaint  must  be  first 
filed,  and  the  summons,  as  published,  must  state  the  time  and 
place  of  snch  filing. 

In  actions  for  the  foreclosure  of  mortgages  on  real  estate 
already  instituted  or  hereafter  to  be  instituted,  if  any  party  or 
parties,  having  any  interest  in  or  lien  upon  such  mortgaged  pre- 
mises, are  unknown  to  the  plaintiff,  and  the  residence  of  such 
party  or  parties  cannot,  with  reasonable  diligence,  be  ascertained 
bv  him,  and  such  fact  shall  be  made  to  appear  by  afSdavit  to 
the  court,  or  to  a  justice  thereof,  or  to  the  county  judge  of  the 
county  where  the  trial  is  to  be  had ;  such  court,  justice,  or 
couDty  judge,  may  grant  an  order  that  the  summons  be  serred 
on  such  unknown  party  or  parties  by  publishing  the  same  for 
six  weeks,  once  in  each  week,  successively,  in  the  State  paper, 
and  in  a  newspaper  printed  in  the  county  where  the  premises 
are  situated,  which  publication  shall  be  equivalent  to  a  personal 
service  on  such  unknown  party  or  parties. 

§  136. — [Proceedings  where  there  are  several  defendants^  and 
part  only  served,'] — Where  the  action  is  against  two  or  more 
defendants,  and  the  summons  is  served  on  one  or  more,  but  not 
CD  all  of  them,  the  plaintiff  may  proceed  as  follows  : 

1.  If  the  action  be  against  defendants  jointly  indebted  upon 
contract,  he  may  proceed  against  the  defendant  served,  unless 
the  court  otherwise  direct ;  and  if  he  recover  judgment,  it  may 
be  entered  against  all  the  defendants  thus  jointly  indebted,  so 
far  only  as  that  it  may  be  enforced  against  the  joint  property  of 
all,  and  the  separate  property  of  the  defendants  served,  and  if 
they  are  subject  to  arrest,  against  the  persons  of  the  defendants 
served ;  or 

2.  If  the  action  be  against  defendants  severally  liable,  he  may 
proceed  against  the  defendants  served  in  the  same  manner  as  if 
they  were  the  only  defendants ; 

3.  If  all  the  defendants  have  been  served,  judgment  may  be 
taken  against  any  or  either  of  them  severally,  when  the  plain- 
tiff would  be  entitled  to  judgment  against  such  defendant  or 
defendants,  if  the  action  had  been  against  them,  or  any  of  them 
alone. 
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§  137. — [  WJien  eervice  deemed  made  m  case  of  publication,'] 
— In  the  cases  mentioned  in  section  135,  the  service  of  the  sum- 
mons shall  be  deemed  complete,  at  the  expiration  of  the  time 
prescribed  by  the  order  for  publication. 
'  §  138. — {Service  ofsummonSj  how  proved.'] — ^Proof  of  the  ser- 
vice of  the  summons,  and  of  the  complaint  or .  notice,  if  anv, 
accompanying  the  same,  must  be  as  follows : 

1.  If  served  by  the  sheriff,  his  certificate  thereof;  or, 

2.  If  by  any  other  person,  his  affidavit  thereof;  or, 

3.  In  case  of  publication,  the  affidavit  of  the  printer,  or  his 
foreman,  or  principal  clerk,  showing  the  same ;  and  an  affida- 
vit of  a  deposit  of  a  copy  of  the  summons  in  the  post-office,  as 
required  by  law,  if  the  same  shall  have  been  deposited  ;  or 

4.  The  written  admission  of  the  defendant. 

In  case  of  service,  otherwise  than  by  publication,  the  certifi- 
cate, affidavit,  or  admission  must  state  the  time  and  place  of 
the  service. 

§  139. — [When  Jimsdiction  of  (iction  acquired.] — ^From  the 
time  of  the  service  of  the  summons  in  a  civil  action,  or  the 
allowance  of  a  provisional  remedy,  the  court  is  deemed  to  have 
acquired  jurisdiction,  and  to  have  control  of  all  the  subsequent 
proceedings.  A  voluntary  appearance  of  a  defendant  is  equi- 
valent to  personal  service  of  the  summons  upon  him. 

An  Aot  to  facilitate  the  service  of  Process  in  certain  cases. 

Passed  June  30, 1853. 

T/ie  People  of  the  State  of  Nena  Yorky  rq^eeented  in  Senate 
and  AeeenMyy  do  enact  as  follows : 

Sbo.  1.  [Process,  how  to  he  served.] — Whenever  it  shall  satis- 
factorily appear  to  any  court,  or  any  judge  of  the  Supreme  Court, 
or  any  cpunty  judge,  by  the  return  or  affidavit  of  any  sheriff, 
deputy  sheriff,  or  constable  authorized  to  serve  or  execute  any 
process  or  paper  for  the  commencement,  or  in  the  prosecution, 
of  any  action  or  proceeding,  that  proper  and  diligent  effort 
has  been  made  to  serve  any  such  process  or  paper  on  any 
defendant  in  any  such  action,  residing  in  this  State,  and  that 
such  defendant  cannot  be  found,  or  if  found,  avoids  or  evades 
such  service,  so  that  the  same  cannot  be  made  personally,  by 
such  proper  diligence  and  effort,  such  court  or  judge  may,  by 
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order,  direct  the  service  of  any  sammons,  supoena,  order, 
notice  or  other  process  or  paper  to  be  made  by  leaving  a 
copy  thereof  at  the  residence  of  the  person  to  be  served,  with 
some  person  of  proper  age,  if  admittance  can  be  obtained,  and 
such  proper  person  found,  who  will  receive  the  same ;  and  if 
admittance  cannot  be  obtained,  or  any  such  proper  person 
found,  who  will  receive  the  same,  by  affixing  the  same  to  the 
outer  or  other  door  of  said  residence,  and  by  putting  another 
copy  thereof,  properly  folded  or  enveloped,  and  directed  to 
the  person  to  be  served,  at  his  place  of  residence,  into  the 
post-office  in  the  town  or  city  where  such  defendant  resides, 
and  paying  the  postage  thereon.  On  filing  with  the  clerk  of 
the  county  where  such  defendant  resides,  or  the  county  in 
which  the  complaint  in  any  such  action  is  by  law  to  be  filed, 
an  affidavit  showing  service  according  to  such  order,  such  sum- 
mons, supoena,  order,  notice,  or  other  process  or  paper,  shall 
be  deemed  served,  and  the  same  proceedings  may  be  taken 
thereon  as  if  the  same  had  been  served  by  delivery  to  such 
defendant  personally  or  otherwise,  as  by  law  now  required  ; 
but  tie  court  may,  upon  any  application  by  them  deemed 
reasonable,  at  any  time,  permit  any  defendant  to  appear  and 
defend,  or  have  such  other  relief,  in  any  action  or  proceeding 
founded  on  any  snch  service,  as  the  nature  of  the  case  may 
require.     [Za^s  qf76th  Session^  Chap.  511.] 


The  62d  session  of  the  Legislature  passed  ^^  An  act  in  rela- 
tion to  the  Seventh  Day  Baptists,"  which  prohibited  the  ser- 
vice of  process  upon  such  persons  on  Saturday.  [See  Zaws 
1839,  ch.  367.] 

This  act  was  repealed  at  the  70th  session.  [Laws  1847,  ch. 
819.] 
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TITLE   VI. 

OF  THE   PLEADINGS   IN   CIVIL   ACTIONS. 

Chaptxr  I.  The  complaint. 
II.  The  demurrer. 
IIL  The  answer. 
IV.  The  reply. 

y.  General  rules  of  pleading. 
VI.  Mistakes  in  pleading  and  amendments. 

Chapter  L 
the  complaint. 

Skction  140.  Forms  of  pleading  abolished. 

141.  First  pleading  to  be  complaint. 

142.  Complaint,  what  to  contain. 

§  140. — [Forms  of  Pleading  abolished,] — All  the  forms  of 
pleading  heretofore  existing,  are  abolished ;  and  hereafter,  the 
forms  of  pleading  in  civil  actions  in  courts  of  record,  and 
the  rules  by  which  the  sufBciency  of  the  pleadings  is  to  be  de- 
termined, are  those  prescribed  by  this  act.  [Laws  of  75th 
Session,  Chap.  392  ;  April  16,  1852.] 

§  141. — [First pleading  tohe  complaint.] — ^The  first  pleading 
on  the  part  of  the  plaintiff  is  the  complaint. 

§  142. — [Complainty  what  to  contain.] — ^The  complaint  shall 
contain  : 

1.  The  title  of  the  cause,  specifying  the  name  of  the  court 
in  which  the  action  is  brought,  the  name  of  the  county  in 
which  the  plaintiff  desires  the  trial  to  be  had,  and  the  names 
of  the  parties  to  the  action,  plaintiff'  and  defendant. 

2.  A  plain  and  concise  statement  of  the  facts  constituting  a 
.cause  of  action,  without  unnecessary  repetition. 

3.  A  demand  of  the  relief,  to  which  the  plaintiff  supposes 
himself  entitled.  If  the  recovery  of  money  be  demanded,  the 
amount  thereof  shall  be  stated. 
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Ghafteb  IL 

THE  DEMUBBBB. 

Sicnov  148.  Defendant  to  demnr  or  answer. 

144.  When  the  defendant  may  demur. 

145.  Demurrer  must  specify  g^unds  of  objection  to  complaint 

146.  How  to  proceed  if  complaint  be  amended. 

147.  Objection  not  appearing  on  complaint,  may  be  taken  by  answer. 

148.  Objecdon,  when  deemed  waired. 

§  143. — [Defendant  to  demw  or  answer.'] — ^The  only  plead- 
ing on  the  part  of  the  defendant  is  either  a  demarrer  or  an 
answer.  It  must  be  served  within  twenty  days  after  the  ser- 
vice of  the  copy  of  the  complaint. 

§  144. — [  When  the  defendoM  may  demur.] — The  defendant 
may  demur  to  the  complaint,  when  it  shall  appear  upon  the 
face  thereof,  either : 

1.  That  the  court  has  no  jurisdiction  of  the  person  of  the 
defendant,  or  the  subject  of  the  action  ;  or, 

2.  That  the  plaintiff  has  not  legal  capacity  to  sue ;  or, 

3.  That  there  is  another  action  pending  between  the  same 
parties,  for  the  same  cause ;  or, 

4.  That  there  is  a  defect  of  parties,  plaintiff  or  defendant ; 
or, 

5.  That  several  causes  of  action  have  been  improperly 
united ;  or, 

6.  That  "the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

§  145. — [Derrvwrrer  must  specify  grtywnde  of  objection  to  com- 
plaint.] — ^The  demurrer  shall  distinctly  specify  the  grounds  of 
objection  to  the  complaint.  Unless  it  do  so,  it  may  be  disre- 
garded. It  may  be  taken  to  the  whole  complaint,  or  to  any 
uf  the  alleged  causes  of  action  stated  thereip. 

§  146. — [How  to  proceed  if  complaint  be  amended.] — ^If  the 
complaint  be  amended,  a  copy  thereof  must  be  served  on  the 
defendant,  who  must  answer  it  within  twenty  days,  or  the 
plaintiff,  upon  filing  with  the  clerk  on  proof  of  the  service,  and 
of  the  defendant's  omission,  may  proceed  to  obtain  judgment, 
as  provided  by  section  248 ;  but  where  an  application  to  the 
court  for  judgment  is  necessary,  eight  days'  notice  thereof 
must  be  given  to  the  defendant 
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§  147. — [Objection  not  appearing  on  face  of  complaintj  may 
he  taken  by  answer.] — ^When  any  of  the  matters  enumerated 
in  section  144  do  not  appear  upon  the  face  of  the  complaint, 
the  objection  may  be  taken  by  answer. 

§  148. — [Objectiony  when  deemed  waived.] — ^If  no  such  objec- 
tion be  taken,  either  by  demurrer  or  answer,  the  defendant 
shall  be  deemed  to  have  waived  the  same,  excepting  only  the 
objection  to  the  jurisdiction  of  the  court,  and  the  objection  that 
the  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action. 

Ohapteb  UI. 
the  answer. 

81CTION  149.  Answer,  what  to  contain. 

150.  May  set  forth  as  many  defences  and  counter-claims  as  exist. 
161.  Demurrer  as  to  some  causes  of  action,  and  answer  as  to  others. 
152.  Sham  defences  to  be  stricken  out. 

§  149. — [Answer J  whU  to  contain.'] — The  answer  of  the  de- 
fendant must  contain : 

1.  A  general  or  specific  denial  of  each  material  allegation  of 
the  complaint  controverted  by  the  defendant,  or  of  any  know- 
ledge or  information  thereof  sufficient  to  form  a  belief: 

2.  A  statement  of  any  new  matter  consisting  of  a  defence  or 
counter-claim,  in  ordinary  and  concise  language,  without  repe- 
tition.    [Zaw8of7oth  Session,  Chap.  392 ;  April  16,  1862.] 

§  150. — [Cotmter-daini.  Severai  defences.] — ^The  counter- 
claim mentioned  in  the  last  section  must  be  one  existing  in 
favor  of  a  defendant,  and  against  a  plaintiff,  between  whom  a 
several  judgment  might  be  had  in  the  action,  and  arising  out  of 
one  of  the  following  causes  of  action : 

1.  A  cause  of  action  arising  out  of  the  contract  or  transaction 
set  forth  in  the  complaint  as  the  foundation  of  the  plaintiff^s 
claim,  or  connected  with  the  subject  of  the  action  ; 

2.  In  an  action  arising  on  contract,  any  other  cause  of  action 
arising  also  on  contract,  and  existing  at  the  commencement  of 
the  action ; 

The  defendant  may  set  forth  by  answer  as  many  defences 
and  counter-claims  as  he  may  have,  whether  they  be  such  as 
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lave  been  heretofore  denominated  legal  or  equitable,  or  botht 
Thej  mnst  each  be  separately  stated,  and  refer  to  the  causes  of 
action  which  thej  are  intended  to  answer,  in  such  manner  that 
they  may  be  intelligibly  distinguished.  [Laws  of  7&th  Session^ 
Chap.  392 ;  AprU  16, 1852.] 

§  151. — {Demurrer  as  to  some  ccmses  of  action^  and  onMO&r 
as  to  others.'] — The  defendant  may  demur  to  one  or  more  of 
several  causes  of  action  stated  in  the  complaint,  and  answer  the 
residue. 

§  152. — [Sham  defences  to  be  stricken  out.} — Sham  and  irrele- 
Tant  answers  and  defences  may  be  stricken  out  on  motion,  and 
upon  such  terms  as  the  court  may  in  their  discretion  impose. 

Chapter  IV. 

THB  BEPLT. 

Sicnoir  153.  Reply,  when  to  be  pnt  in,  and  what  to  contain. 

154.  When  defendant  may  moYe  for  judgment  npon  an  answer. 

155.  Demurer  to  reply. 

§  153. — [JReplyj  when  to  be  jrut  w,  and  what  to  contain.] — 
When  the  answer  contains  new  matter,  constituting  a  counter- 
claim, the  plaintiff  may,  within  twenty  days,  reply  to  such  new 
matter,  denying  generally  or  specifically  each  allegation  con- 
troverted by  him,  or  any  knowledge  or  information  thereof  suf- 
ficient to  form  a  belief;  and  he  may  allege,  in  ordinary  and 
concise  language,  without  repetition,  any  new  matter  not 
inconsistent  with  the  complaint,  constituting  a  defence  to  such 
new  matter  in  the  answer ;  and  the  plaintiff  may,  in  all  cases, 
demur  to  an  answer  containing  new  matter,  where  upon  its 
face  it  does  not  constitute  a  counter-claim  or  defence ;  and  the 
plaintiff  may  demur  to  one  or  more  of  such  defences  or  counter- 
claims, and  reply  to  the  residue  of  the  counter-claims. 

And  in  other  cases,  when  an  answer  contains  new  matter, 
constituting  a  defence  by  way  of  avoidance,  the  court  may,  in 
its  discretion,  on  the  defendant's  motion,  require  a  reply  to  such 
new  matter;  and  in  that  case,  the  reply  shall  be  subject  to  the 
aame  rules  as  a  reply  to  a  counter-claim. 

§  154. — [  When  defendant  may  move  for  judgment  lypon  an 
answer.] — ^If  the  answer  contain  a  statement  of  new  matter 
constituting  a  defence,  and  the  plaintiff  fail  to  reply  or  demur 
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thereto  within  the  time  prescribed  by  law,  the  defendant  may 
move  on  a  notice  of  not  less  than  ten  days  for  snch  judgment, 
as  he  is  entitled  to  upon  such  statement,  and  if  the  case  require 
it,  a  writ  of  inquiry  of  damages  may  be  issned. 

§  155.— [Demurrer  to  reply."]— l{  a  reply  of  the  plaintiff  to 
any  defence  set  up  by  the  answer  of  the  defendant  be  insuflBi- 
cient,  the  defendant  may  demur  thereto,  and  shall  state  the 
grounds  thereof.  y 

Ghaptbb  V. 

QBNEBAL  BULES  OF  PLEADINO. 

SicnoN  166.  Pleadings  to  be  sobscribed. 

157.  Verification  of  pleadings. 

158.  How  to  state  an  account  in  pleading. 

159.  Pleadings  to  be  liberally  construed. 

160.  IrreloTant  or  redundant  matter.     Indefinite  pleading. 

161.  Jurisdiction,  how  pleaded. 

162.  Ck>nditions  precedent.    Instrument  for  payment  of  money. 
168.  Private  statutes,  how  to  be  pleaded. 

164.  Libel  and  slander,  how  stated  in  complaint 

165.  Answer  in  such  oases. 

166.  In  actions  to  recover  property  distrained  for  damage,  answer  need 

not  set  forth  the  title. 

167.  What  causes  of  action  .may  be  joined  In  the  same  complamt. 

168.  Allegation  not  denied ;  when  to  be  deemed  true. 

§  166. — [Pleadings  to  he  suiscribed.'] — Every  pleading  in  a 
court  of  record  must  be  subscribed  by  the  party,  or  his  attor- 
ney ;  and  when  any  pleading  is  verified,  every  subsequent 
pleading,  except  a  demurrer,  must  be  verified  also. 

§157. — [Verijloation  o/ pleadings.'] — ^The  verification  must 
be  to  the  eflTect,  that  the  same  is  true  to  the  knowledge  of  the 
person  making  it,  except  as  to  those  matters  stated  on  informa- 
tion and  belief,  and  as  to  those  matters  he  believes  it  to  be 
true,  and  must  be  by  the  affidavit  of  the  party,  or  if  there  be 
several  parties  united  in  interest,  and  pleading  together,  by  oue 
at  least  of  such  parties  acquainted  with  the  facts,  if  such  party 
be  within  the  county  where  the  attorney  resides,  and  capable 
of  making  the  affidavit.  The  affidavit  may  also  be  made  by 
the  agent  or  attorney,  if  the  action  or  defence  be  founded  upon 
a  written  instrument  for  the  payment  of  money  only,  and  such 
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instrument  be  in  the  possession  of  the  agent  or  attorney,  or  if 
all  the  material  allegations  of  the  pleading  be  within  the  per- 
sonal knowledge  of  the  agent  or  attorney.  When  the  pleading 
is  verified  by  any  other  person  than  the  party,  he  shall  set  forth 
in  the  affidavit  his  knowledge,  or  the  grounds  of  his  belief  on 
the  subject,  and  the  reasons  why  it  is  not  made  by  the  party. 
When  a  corporation  is  a  party,  the  verification  may  be  made 
by  any  officer  thereof;  and  when  the  State,  or  any  officer 
thereof  in  its  behalf,  is  a  party,  the  verification  may  be  made 
by  any  person  acquainted  with  the  facts.  The  verification  may 
be  omitted  when  an  admission  of  the  truth  of  the  allegation 
might  subject  the  party  to  prosecution  for  felony.  And  no 
pleading  can  be  used  in  a  criminal  prosecution  against  the 
party,  as  proof  of  a  fact  admitted  or  alleged  in  such  pleading. 

'  Ah  Aar  in  relation  to  pleadings  in  courts  of  record. 

Bechon  1.  The  verification  of  any  pleading,  in  any  court  of 
record  in  this  state,  may  be  omitted  in  all  cases  where  the 
party  called  upon  to  verify  would  be  privileged  from  testifying 
as  a  witness  to  the  truth  of  any  matter  denied  by  such  plead- 
ing.   \Zaw8  1854,  ch.  75.] 

§  158. — [ETaw  to  state  an  account  in  pleading."] — It  shall  not 
be  necessary  for  a  party  to  set  forth  in  a  pleading  the  items  of 
an  account  therein  alleged  ;  but  he  shall  deliver  to  the  adverse 
party,  within  ten  days  after  a  demand  thereof  in  writing,  a 
copy  of  the  account,  which,  if  the  pleading  is  verified,  must  be 
verified  by  his  own  oath,  or  that  of  his  agent  or  attorney,  if 
within  the  personal  knowledge  of  such  agent  or  attorney,  to  the 
effect  that  he  believes  it  to  be  true,  or  be  precluded  from  giving 
evidence  thereof.  The  court,  or  a  judge  thereof,  or  a  county 
judge,  may  order  a  further  account  when  the  one  delivered  is 
defective :  and  the  court  may  in  all  cases  order  a  bill  of  particu- 
lars of  the  claim  of  either  party  to  be  furnished. 

§159. — [Pleadings  to  he  UberaUy  consti^ued.'] — ^In  the  con- 
ttmction  of  a  pleading,  for  the  purpose  of  determining  its 
effect,  its  allegations  shall  be  liberally  construed,  with  a  view 
to  substantial  justice  between  the  parties. 

§  160.— [Irrelevani  or  redundant  matter.  Indefinite  pleadr 
ing.'] — ^If  irrelevant  or  redundant  matter  be  inserted  in  a  plead- 
ing, it  may  be  stricken  out,  on  motion  of  any  person  aggrieved 
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thereby.  And  when  the  allegations  of  a  pleading  are  so  in- 
definite or  uncertain  that  the  precise  nature  of  the  charge  or 
defence  is  not  apparent,  the  court  may  require  the  pleading 
to  be  made  definite  and  certain,  by  amendment. 

§  161. — [Jurisdietionj  how  pleaded.] — In  pleading  a  judg- 
ment, or  other  determination  of  a  court,  or  officer  of  special 
jurisdiction,  it  shall  not  be  necessary  to  state  the  facts  confer- 
ring jurisdiction,  but  such  judgment  or  determination  may  be 
stated  to  have  been  duly  given  or  made.  If  such  allegation  be 
controverted,  the  party  pleading  shall  be  bound  to  establish  on 
the  trial  the  facts  conferring  jurisdiction. 

§  162. — [Conditions precedent  Instrument  for  payment  of 
m^oneyJ] — ^In  pleading  the  performance  of  conditions  precedent 
in  a  contract,  it  shall  not  be  necessary  to  state  the  facts,  showing 
such  performance ;  but  it  may  be  stated  generally,  that  the  party 
duly  performed  all  the  conditions  on  his  part ;  and  if  such  allega- 
tion be  controverted,  the  party  pleading  shall  be  bound  to  estab- 
lish, on  the  trial,  the  facts  showing  such  performance.  In  an 
action  or  defence,  founded  upon  an  instrument,  for  the  payment 
of  money  only,  it  shall  be  sufficient  for  a  party  to  give  a  copy 
of  the  instrument,  and  to  state  that  there  is  due  to  him  thereon, 
from  the  adverse  party,  a  specified  sum  which  he  claims. 

§  163. — [Private  statutes^  how  to  he  pleaded.] — ^In  pleading 
a  private  statute,  or  a  right  derived  therefrom,  it  shall  be  suf- 
cient  to  refer  to  such  statute  by  its  title  and  the  day  of  its  pas- 
sage, and  the  court  shall  thereupon  take  judicial  notice  thereof. 

§  164. — [Libel  and  slander^  how  stated  in  complaintJ] — ^In  an 
action  for  libel  or  slander,  it  shall  not  be  necessary  to  state  in 
the  complaint,  any  extrinsic  facts,  for  the  purpose  of  showing 
the  application  to  the  plaintiff,  of  the  defamatory  matter  out  of 
which  the  cause  of  action  arose ;  but  it  shall  be  sufficient  to 
state  generally,  that  the  same  was  published  or  spoken  concern- 
ing the  plaintiff ;  and  if  such  allegation,  be  controverted,  the 
plaintiff  shall  be  bound  to  establish,  on  trial,  that  it  was  so 
published  or  spoken. 

§  165. — [Answer  in  such  cases.] — ^In  the  actions  mentioned 
in  the  last  section,  the  defendant  may,  in  his  answer,  allege  both 
the  truth  of  the  matter  charged  as  defamatory,  and  any  miti- 
gating circumstances,  to  reduce  the  amount  of  damages ;  and 
whether  he  prove  the  justification  or  not,  he  may  give  in  evi- 
dence the  mitigating  circumstances. 
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§  166. — [/n  actions  to  recover  jprqperty  distrained  for  dam- 
OffSj  amtoer  need  not  set  forth  the  title.'] — ^In  an  action  to  reco- 
ver the  possession  of  property  distrained  doing  damage,  an  answer 
that  the  defendant  or  person  by  whose  command  he  acted,  was 
lawfully  possessed  of  the  real  property  upon  which  the  distress 
was  made,  and  that  the  property  distrained  was  at  the  time 
doing  damage  thereon,  shall  be  good,  without  setting  forth  the 
title  to  such  real  property. 

§  167. — [  What  causes  of  auction  may  he  joined  in  the  same 
eomplaintJ] — ^The  plaintiff  may  unite  in  the  same  complaint 
several  causes  of  action,  whetJier  they  be  such  as  have  been 
heretofore  denominated  legal  or  equitable,  or  both,  where  they 
all  arise  out  of : 

1.  The  same  transaction,  or  transactions  connected  with  the 
same  subject  of  action ; 

2.  Contract,  express  or  implied ;  or, 

3.  Injuries,  with  or  without  force,  to  person  and  property,  or 
either ;  or, 

4.  Injuries  to  character ;  or, 

5.  Claims  to  recover  real  property,  with  or  without  damages 
for  the  withholding  thereof,  and  the  rents  and  profits  of  the 
same ;  or, 

6.  Claims  to  recover  personal  property,  with  or  without 
damages  for  the  withholding  thereof;  or, 

7.  Claims  against  a  trustee,  by  virtue  of  a  contract,  or  by 
operation  of  law. 

But  the  causes  of  action,  so  united,  must  all*  belong  to  one 
of  these  classes,  and  must  affect  all  the  parties  to  the  action, 
and  not  require  different  places  of  trial,  and  must  be  separately 
stated.     [Laws  of  15th  Session^  Chap.  392 ;  April  16^A,  1862.] 

§  168. — [Allegation  not  denied^  when  to  he  deemed  true.'] — 
Every  material  allegation  of  the  complaint,  not  controverted 
by  the  answer,  as  prescribed  in  section  one  hundred  and  forty- 
nine;  and  every  material  allegation  of  new  matter  in  the 
answer,  constituting  a  counter-claim,  not  controverted  by  the 
reply,  as  prescribed  in  section  one  hundred  and  fifty-three,  shall, 
for  the  purposes  of  the  action,  be  taken  as  true.  But  the  alle- 
gation of  new  matter  in  the  answer,  not  relating  to  a  counter- 
claim, or  of  new  matter  in  a  reply,  is  to  be  deemed  controverted 
by  the  adverse  party  as  upon  a  direct  (lenial  or  avoidance,  as 
the  case  may  require.  [Laws  of  loth  Session^  Chap.  392; 
April  IQth,  1852.] 
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Chapter  VI. 

AND  AMENDMENIB. 

SicnoN  169.  Material  yarianoes,  how  provided  for. 

170.  Immaterial  yariances,  how  profided  for. 

171.  What  to  be  deemed  a  yariance. 

172.  Amendments  of  course. 

173.  The  court  may  amend  any  pleading,  process,  or  proceeding. 

174.  Enlargement  of  Ume. 

175.  Suing  a  party  by  a  fictitious  name,  when  allowed. 

176.  No  error  or  defect  to  be  regarded,  unless  it  affect  substantial  rights. 

177.  Supplemental  complaint,  answer,  and  reply. 

§  169. — [Material  variancesy  how  provided  for,'] — No  vari- 
ance between  the  allegation  in  a  pleading  and  the  proof,  shall 
be  deemed  material,  unless  it  have  actually  misled  the  adverse 
party,  to  his  prejudice,  in  maintaining  his  action  or  defence, 
upon  the  merits.  Whenever  it  shall  be  alleged  that  a  party 
has  been  so  misled,  that  fact  shall  be  proved  to  the  satisfaction 
of  the  court,  and  in  \7hat  respect  he  has  been  misled ;  and 
thereupon  the  court  may  order  the  pleading  to  be  amended, 
upon  such  terms  as  shall  be  just. 

§  170. — {Imma;terial  variances^  Aow  provided  for,'] — ^Where 
the  variance  is  not  material,  as  provided  in  the  last  section,  the 
court  may  direct  the  fact  to  be  found  according  to  the  evi- 
dence, or  may  order  an  immediate  amendment,  without  costs. 

§  171. — [  What  to  he  deemed  a  variance.] — Where,  however, 
the  allegation  of  the  cause  of  action  or  defence  to  which  the 
proof  is  directed  is  unproved,  not  in  some  particular  or  par- 
ticulars only,  but  in  its  entire  scope  and  meaning,  it  shall  not 
be  deemed  a  case  of  yariance,  within  the  last  two  sections,  but 
a  failure  of  proof. 

§  172. — [Amendments  of  course,] — Any  pleading  may  be 
once  amended  by  the  party  of  course,  without  costs,  and  with- 
out prejudice  to  the  proceedings  already  had  at  any  time 
within  twenty  days  after  it  is  served,  or  at  any  time  before  the 
period  for  answering  it  expires;  or  it  can  be  so  amended  at  any 
time  within  twenty  days  after  the  service  of  the  answer  or  de- 
murrer to  such  pleading,  unless  it  be  made  to  appear  to  the 
«ourt  that  it  was  done  for  the  purpose  of  delay,  and  the  plain- 
tiff or  defendant  will  thereby  lose  the  benefit  of  a  circuit  or 
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term  for  which  the  caose  is  or  may  be  noticed ;  and  if  it  appear 
to  the  court  that  such  amendment  was  made  for  such  purpose, 
the  same  may  be  stricken  out,  and  such  terms  imposed  as  to  the 
court  may  seem  just.  In  such  case  a  copy  of  the  amended 
pleading  must  be  served  on  the  adverse  party.  After  the  de- 
cision of  a  demurrer,  either  at  a  general  or  special  term,  the 
court  may,  in  its  discretion,  if  it  appear  that  the  demurrer  was 
interposed  in  good  faith,  allow  the  party  to  plead  over  upon 
such  terms  as  may  be  just  If  the  demurrer  be  allowed  for 
the  cause  mentioned  in  the  fifth  subdivision  of  section  one  hun- 
dred and  forty-four,  the  court  may,  in  its  discretion,  and  upon 
such  terms  as  may  be  just,  order  the  action  to  be  divided  into 
as  many  actions  as  may  be  necessary  to  the  proper  determina- 
tion of  the  causes  of  action  therein  mentioned. 

§  173. — [The  court  may  amend  any  pleading^  process^  orjn^ 
eeedingJ\ — The  court  may,  before  or  after  judgment,  in  further- 
ance of  justice,  and  on  such  terms  as  may  be  proper,  amend 
any  pleading,  process  or  proceeding,  by  adding  or  striking  out 
the  name  of  any  party,  or  by  correcting  a  mistake  in  the  name 
of  a  party,  or  a  mist^e  in  any  other  respect,  or  by  inserting 
other  allegations  material  to  the  case,  or  when  the  amendment 
does  not  change  substantially  the  claim  or  defence,  by  con- 
forming the  pleading  or  proceeding  to  the  facts  proved.  [La/wa 
cf  16th  Session,  Chap.  392,  ApyrU  16, 1862.] 

§  174. — [Enlargement  of  time.']— The  court  may  likewise, 
in  its  discretion,  and  upon  such  terms  as  may  be  just, 
allow  an  answer  or  reply  to  be  made  or  other  act  to  be  done 
after  the  time  limited  by  this  act,  or  by  an  order  enlarge  such 
time ;  and  may  also,  in  its  discretion,  and  upon  such  terms  as 
may  be  just,  at  any  time  within  one  year  after  notice  thereof, 
relieve  a  party  from  a  judgment,  order,  or  other  proceeding, 
taken  against  him  through  his  mistake,  inadvertence,  surprise, 
or  excusable  neglect ;  and  may  supply  an  omission  in  any  pro- 
ceeding;  and  whenever  any  proceeding  taken  by  a  party  fails 
to  conform  in  any  respect  to  the  provisions  of  this  Code,  the 
court  may  in  like  manner  and  upon  like  terms,  permit  an 
amendment  of  such  proceeding,  so  as  to  make  it  conformable 
thereto. 

175. — [SuMUf  a  party  hy  a  fictitious  name,  when  aUoioed,'] — 
When  the  plaintiff  shall  be  ignorant  of  the  name  of  a  defend- 
ant, such  defendant  may  be  designated  in  any  pleading  or  pro- 
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ceeding,  by  any  name ;  and  when  his  true  name  shall  be  dis- 
covered,  the  pleading  or  proceeding  may  be  amended  accord- 
ingly, 

§  176. — [No  error  or  defect  to  he  regarded,  unless  it  affect 
snhsta/ntial  rights.'] — ^The  conrt  shall,  in  every  stage  of  an  ac- 
tion,  disregard  any  error  or  defect  in  the  pleadings  or  proceed- 
ings, which  shall  not  affect  the  substantial  rights  of  the  adverse 
party ;  and  no  judgment  shall  be  reversed  or  affected  by  reason 
of  such  error  or  defect. 

§  177. — [Supplemental  complaint,  am^swer,  or  reply.] — ^The 
plaintiff  and  defendant  respectively  may  be  allowed,  on  mo- 
tion, to  make  a  supplemental  complaint,  answer,  or  reply,  al- 
leging facts  material  to  the  case,  occurring  after  the  former  com- 
plaint, answer,  or  reply,  or  of  which  the  party  was  ignorant 
when  his  former  pleading  was  made. 
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TITLE  VIL 

OF  THB  PBOVIBIONAL  KEXEDISS  IN   CTVIL  AOTIOKB. 

GBArm  L  Arrest  and  bait 

n.  Claim  and  delivery  of  personal  property. 
IIL  Injunction. 
IV.  Attachment 
Y.  TummonaX  remedies. 

OHAFniB  I. 

ABSE8T  AHD  BAIL. 

BaanciM  178.  Ko  person  to  be  arrested,  except  as  prescribed  by  this  act 

179.  Cases  in  which  defendant  may  be  arrested. 

180.  Order  for  arrest,  by  whom  made. 

181.  AffldaTit  to  obtain  order.    To  what  actions  this  ohapter  applicable. 

182.  Secority  by  pUintiii;  before  order  for  arrest 
188.  Order  when  made,  and  its  form. 

184.  AiBdaTit  and  order  to  be  delivered  to  sheriff,  and  copy  to  de- 
fendants. 
186.  Arrest,  how  made. 

186.  Defendant  to  be  discharged  on  bail  or  depodt 

187.  Bail  how  giTcn. 

^^^'i  Sorrender  of  defendant 
189.) 

190.  Bail,  how  proceeded  against. 

191.  Bail,  how  exonerated. 

192.  Delifery  of  undertaking  to  plaintiii;  and  its  acceptance  or  rq'ection 

by  him. 
198.  Notice  of  justification.    New  undertaking,  if  other  bail 
194.  Qualifications  of  bail 

\^^  \  Justification  and  allowance  of  bail 
196.) 

197.  Deposit  of  money  with  sheriit 

198.  Payment  of  money  into  court  by  sheriit 

199.  Substitnang  bail  for  deposit. 

200.  Money  deposited,  how  appUed  or  ^sposed  ot 

201.  Sheriff;  when  liable  as  baU ;  and  his  discharge  firom  liability. 

202.  Proceedings  on  judgment  against  sheriit 
208.  Ban  liable  to  sheriit 

204.  Motion  to  vacate  order  of  arrest,  or  reduce  ball 
206.  Aflidafits  on  motf on. 

S  178. — [iroper9(>n  to  be  arrested^  except  a$  prescribed  ly  this 
aeL\ — No  person  shall  be  arrested  in  a  civil  action  except  as 
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prescribed  by  this  act ;  but  this  provision  shall  not  affect  the 
act  to  abolish  imprisonment  for.  debt,  and  to  punish  fraudulent 
debtors,  passed  April  26, 1881,  or  any  act  amending  the  same, 
nor  shall  it  apply  to  proceedings  for  contempts. 

§179. — {Cases  in  which  defendcmt  may  he  arrested.'] — The 
defendant  may  be  arrested,  as  hereinafter  prescribed,  in  the 
following  cases : 

1.  In  an  action  for  the  recovery  of  damages,  on  a  cause  of 
action  not  arising  out  of  contract,  where  the  defendant  is  not 
a  resident  of  the  State,  or  is  about  to  remove  therefrom,  or 
where  the  action  is  for  an  injury  to  person  or  character,  or  for 
injuring,  or  for  wrongfully  taking,  detaining,  or  converting 
property : 

2.  In  an  action  for  a  fine  or  penalty,  or  on  a  promise  to 
marry,  or  for  money  received,  or  property  embezzled  or  fraudu- 
lently misapplied,  by  a  public  officer,  or  by  an  attorney,  solici- 
tor or  counsellor,  or  by  an  officer  or  agent  of  a  corporation  or 
banking  association,  in  the  course  of  his  employment  as  such, 
or  by  any  factor,  agent,  broker,  or  otiier  person  in  a  fiduciary 
capacity,  or  for  any  misconduct  or  neglect  in  office,  or  in  a  pro- 
fessional employment : 

3.  In  an  action  to  recover  the  possession  of  personal  property 
unjustly  detained,  where  the  property,  or  any  part  thereof,  has 
been  concealed,  removed  or  disposed  of,  so  that  it  cannot  be 
found  or  taken  by  the  sheriff,  and  with  the  intent  that  it  should 
not  be  so  found  or  taken,  or  with  the  intent  to  deprive  the 
plaintiff  of  the  benefit  thereof: 

4.  When  the  defendant  has  been  guilty  of  a  fraud,  in  con- 
tracting the  debt,  or  incurring  the  obligation  for  which  the 
action  is  brought,  or  in  concealing  or  disposing  of  the  property, 
for  the  taking,  detention,  or  conversion  of  which  the  action  ia 
brought : 

5.  When  the  defendant  has  removed  or  disposed  of  his 
property,  or  is  about  to  do  so,  with  intent  to  defraud  his 
creditors. 

But  no  female  shall  be  arrested  in  any  action,  except  for  a 
willful  injury  to  person,  character  or  property. 

§  180. — [Order  for  arresty  hy  whom  made.'] — An  order  for 
the  arrest  of  the  defendant  must  be  obtained  from  a  judge  of 
the  court  in  which  the  action  is  brought,  or  from  a  county 
judge. 
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§  181. — [Affidavit  to  obtain  orderJ\—l\y%  order  may  be  made, 
where  it  shall  appear  to  the  jadge  by  the  affidavit  of  the  plain- 
tiff, or  of  any  other  person,  that  a  sufficient  cause  of  action 
exists,  and  that  the  case  is  one  of  those  mentioned  in  section 
179. 

[To  what  actions  this  chapter  is  applicdble.'] — ^The  provisions 
of  this  chapter  shall  apply  to  all  actions  included  within  the 
provisions  of  section  179,  which  shall  have  been  commenced 
since  the  thirtieth  day  of  June,  one  thousand  eight  hundred 
and  forty-eight,  and  in  which  judgment  shall  not  have  been 
obtained. 

§  182. — [Saourity  h/ plaintiff' before  order  of  arrest,'] — ^Before 
making  the  order,  the  judge  shall  require  a  written  undertak- 
ing on  the  part  of  the  plaintiff,  with  or  without  sureties,  to  the 
effect,  that  if  the  defendant  recover  judgment,  the  plaintiff  will 
pay  ail  costs  that  may  be  awarded  to  the  defendant,  and  all 
damages  which  he  may  sustain  by  reason  of  the  arrest,  not 
exceeding  the  sum  specified  in  the  undertaking,  which  shall  be 
at  least  one  hundred  dollars.  If  the  undertaking  be  executed 
by  the  plaintiff,  without  sureties,  he  shall  annex  thereto  an 
affidavit  that  he  is  a  resident  and  householder  or  freeholder 
within  the  State,  and  worth  double  the  sum  specified  in  the 
undertaking,  over  all  his  debts  and  liabilities. 

§183. — [Order^  when  made^  and  its  form.'] — ^The  order  may 
be  made  to  accompany  the  summons,  or  at  any  time  afterward, 
before  judgment.  It  shall  require  the  sheriff  of  the  county, 
where  the  defendant  may  be  found,  forthwith  to  arrest  him  and 
hold  him  to  bail  in  a  specified  sum,  and  to  return  the  order  at 
a  time  and  place  therein  mentioned,  to  the  plaintiff  or  attorney 
by  whom  it  shall  be  subscribed  or  indorsed. 

§  184. — [Affidavit  and  order  to  be  delivered  to  sheriffs  amd 
copy  to  defendant.] — ^The  affidavit  and  order  of  arrest  shall  be 
delivered  to  the  sheriff,  who,  upon  arresting  the  defendant, 
shall  deliver  to  him  a  copy  thereof. 

§  185. — [Arrestj  how  made.] — The  sheriff  shall  execute  the 
order  by  arresting  the  defendant  and  keeping  him  in  custody, 
until  discharged  by  law;  and  may  call  the  power  of  the 
country  to  hia  aid,  in  the  execution  of  the  arrest,  as  in  case  of 
process. 

§  186. — [Defendant  to  be  discharged  on  bail  or  deposit.]— 
Hie  defendant  at  any  time  before  execution,  shall  be  dia- 
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charged  from  the  arrest,  either  upon  giving  bail,  or  upon 
depositing  the  amount  mentioned  in  the  order  of  arreet,  as  pro- 
vided in  this  chapter. 

§  187. — [Bail,  hou)  gwen.'] — ^The  defendant  may  give  bail,  by 
causing  a  written  undertaking  to  be  executed  by  two  or  more 
sufficient  bail,  stating  their  places  of  residence  and  occupations, 
to  the  effect  that  the  defendant  shall  at  all  times  render  himself 
amenable  to  the  process  of  the  court,  during  the  pendency  of 
the  action,  and  to  such  as  may  be  issued  to  enforce  the  judgment 
therein,  or  if  he  be  arrested  for  the  cause  mentioned  in  the  thiixl 
subdivision  of  section  179,  and  undertaking  to  the  same  effect 
as  that  provided  by  section  211. 

§  188.^[Sterrender  of  defendant.'] — ^At  any  time  before  a 
failure  to  comply  with  the  undertaking,  the  bail  may  surrender 
the  defendant  in  their  exoneration,  or  he  may  surrender  him- 
self to  the  sheriff  of  the  county  where  he  was  arrested,  in  the 
following  manner : 

1.  A  certified  copy  of  the  undertaking  of  the  bail  shall  be 
delivered  to  the  sheriff,  who  shall  detain  the  defendant  in  his 
custody  thereon,  as  upon  an  order  of  arrest,  and  shall,  by  a  cer- 
tificate in  writing,  acknowledge  the  surrender; 

2.  Upon  the  production  of  a  copy  of  the  undertaking  and 
sheriff's  certificate,  a  judge  of  the  court,  or  county  judge,  may, 
upon  a  notice  to  the  plaintiff  of  eight  days,  with  a  copy  of  the 
certificate,  order  that  the  bail  be  exonerated ;  and  on  filing  the 
order  and  the  papers  used  on  said  application,  they  shall  be 
exonerated  accordingly.  But  this  section  shall  not  apply  to  an 
arrest  for  cause  mentioned  in  subdivision  3  of  section  179,  so  as 
to  discharge  the  bail  from  an  undertaking  given  to  the  effect 
provided  by  section  211. 

§  189. — [The  same.'] — ^For  the  purpose  of  surrendering  the 
defendant,  the  bail,  at  any  time  or  place,  before  they  are  finally 
charged,  may  themselves  arrest  him,  or  by  a  written  authority, 
indorsed  on  a  certified  copy  of  the  undertaking,  may  empower 
any  person  of  suitable  age  and  discretion  to  do  so. 

§  190. — [BaUy  how  proceeded  againet.'] — In  case  of  failure  to 
comply  with  the  undertaking,  the  bail  may  be  proceeded 
against  by  action  only. 

§191. — [Bailf  how  exonerated.']— The  bail  may  be  exone- 
rated, either  by  the  death  of  the  defendant  or  his  imprisonment 
in  a  State  prison,  or  by  his  legal  discharge  from  the  obligation 
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to  render  himself  amenable  to  the  process,  or  by  his  surrender 
to  the  sheriff  of  the  county  where  he  was  arrested,  in  execution 
thereof,  within  twenty  days  after  the  commencement  of  the 
action  against  the  bail,  or  within  such  further  time  as  may  be 
granted  by  the  court. 

§  192. — [Delivery  of  vmdertaking  to  plaintiffs  and  its  recep- 
tion or  rejection  hy  himJl — ^Within  the  time  limited  for  that 
purpose  the  sheriff  shall  deliver  the  order  of  arrest  to  the  plain- 
tiff or  attorney  by  whom  it  is  subscribed,  with  his  return 
indorsed,  and  a  certified  copy  of  the  undertaking  of  the  bail. 
The  plaintiff,  within  ten  days  thereafter,  may  serve  upon  the 
sheriff  a  notice  that  he  does  not  accept  the  bail,  or  he  shall  be 
deemed  to  have  accepted  it,  and  the  sheriff  shall  be  exonerated 
from  liability. 

§  193. — [Notice  of  justification.  New  wndertaJdn^^  if  other 
5atZ.] — On  the  receipt  of  such  notice,  the  sheriff  or  defendant 
may,  within  ten  days  thereafter,  give  to  the  plaintiff  or  attorney 
by  whom  the  order  of  arrest  is  subscribed,  notice  of  the  justifi- 
cation of  the  same,  or  other  bail  (specifying  the  places  of  resi- 
dence and  occupation  of  the  latter),  before  a  judge  of  the  court, 
or  county  judge,  at  a  specified  time  and  place ;  the  time  to  be 
not  less  than  five  nor  more  than  ten  days  thereafter.  In  case 
other  bail  be  given,  there  shall  be  a  new  undertaking, 
in  the  form  prescribed  in  section  one  hundred  and  eighty- 
seven. 

§  194. — [QudLificatums  of  JatZ.] — The  qualifications  of  bail 
must  be  as  follows : 

1.  Each  of  them  must  be  a  resident  and  householder  or  free- 
holder, withia  the  State : 

2.  They  must  each  be  worth  the  amount  specified  in  the 
order  of  arrest,  exclusive  of  property  exempt  from  execution, 
but  the  judge,  or  a  justice  of  the  peace  on  justification,  may 
allow  more  than  two  bail  to  justify  severally  in  amounts  less 
than  tliat  expressed  in  the  order,  if  the  whole  justification  be 
equivalent  to  that  of  two  sufficient  bail. 

§  195. — [Ju%tifica;tion  of  haiLi\ — ^For  the  purpose  of  justifica- 
tion, each  of  the  bail  shall  attend  before  the  judge,  or  a  justice 
of  the  peace,  at  the  time  and  place  mentioned  in  the  notice, 
and  may  be  examined  on  oath,  on  the  part  of  the  plaintiff, 
teaching  his  sufficiency,  in  such  manner  as  the  judge  or  justice 
of  the  i>eace,  in  his  discretion,  may  think  proper.    The  exami- 
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nation  shall  be  reduced  to  writing,  and  subscribed  h 
if  required  by  the  plaintiff. 

§  196. — [Allowance  of  bail,] — ^If  the  judge  or  jus 
peace  find  the  bail  sufficient,  he  shall  annex  the  es 
to  the  undertaking,  indorse  his  allowance  thereon, 
them  to  be  filed  with  the  clerk;  and  the  sheriff  shall 
be  exonerated  from  liability. 

§  197. — [Bepodt  of  money  with  tJie  sTieriffJ] — ^The 
may,  at  the  time  of  his  arrest,  instead  of  giving  ba 
with  the  sheriff  the  amount  mentioned  in  the  order.  \ 
shall  thereupon  give  the  defendant  a  certificate  of  tl 
and  the  defendant  shall  be  discharged  out  of  custody, 
§  198. — [Payment  of  money  into  court  by  the  ahet 
sheriff  shall,  within  four  days  after  the  deposit,  pay  the 
court ;  and  shall  take  from  the  officer  receiving  the 
certificates  of  such  payment,  the  one  of  which  he  she 
to  the  plaintiff,  and  the  other  to  the  defendant.  For  a 
in  making  such  payment,  the  same  proceedings  may 
the  official  bond  of  the  sheriff  to  collect  the  sum  depos 
other  cases  of  delinquency. 

§  199. — [Sicbstituting  bail  for  deposit"] — If  money 
ited,  as  provided  in  the  last  two  sections,  bail  may  be 
justified  upon  notice,  as  prescribed  in  section  193, 
before  judgment;  and  thereupon  the  judge  before  ^ 
justification  is  had,  shall  direct,  in  the  order  of  allow 
the  money  deposited  be  refunded  by  the  sheriff  to  i 
dant,  and  it  shall  be  refunded  accordingly. 

§  200. — [Money  deposited^  how  applied  or  dispo. 
Where  money  shall  have  been  so  deposited,  if  it  rem 
posit  at  the  time  of  an  order  or  judgment  for  the  p 
money  to  the  plaintiff,  the  clerk  shall,  under  the  direct 
court,  apply  the  same  in  satisfaction  thereof,  and  after 
the  judgment,  shall  refund  the  surplus,  if  any,  to  the  ( 
If  the  judgment  be  in  favor  of  the  defendant,  the  < 
refund  to  him  the  whole  sum  deposited  and  remain 
plied. 

§  201. — [Sherifj  when  liable  as  bail^  and  his  dischi 
liability,'] — ^If,  after  being  arrested,  the  defendant  esc 
rescued,  or  bail  be  not  given  or  justified,  or  a  depos 
made  instead  thereof,  the  sheriff  shall  himself  be  liab 
But  he  may  discharge  himself  from  such  liability,  by  1 
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and  jastification  of  bail  as  provided  in  sections  193, 194, 195, 
and  196,  at  anj  time  before  process  against  the  person  of  the 
defendant,  to  enforce  an  order  or  judgment  in  the  action. 

§  202. — [Proceedings  an  Judgment  against  sheriff. '\ — ^If  a 
judgment  be  recovered  against  the  sheriff,  upon  his  liability  as 
bail,  and  an  execution  thereon  be  returned  unsatisfied,  in 
whole  or  in  part,  the  same  proceedings  may  be  had  on  the 
official  bond  of  the  sheriff,  to  collect  the  deficiency,  as  in  other 
cases  of  delinquency. 

§  203.— [^ai7  liahle  to  «Am^.]— The  bail  taken  upon  the 
arrest  shall,  unless  they  justify,  or  other  bail  be  given  or  justified, 
be  liable  to  the  sheriff,  by  action,  for  damages  which  he  may 
Bustain  by  reason  of  such  omission. 

§  204:. — [Motion  to  vacate  order  of  arrest  or  reduce  hail.] — 
A  defendant  arrested,  may,  at  any  time  before  judgment,  apply 
on  motion,  to  vacate  the  order  of  arrest,  or  to  reduce  the  amount 
of  bail. 

§  205.— '[Affidxivits  on  motion.'] — ^If  the  motion  be  made  upon 
affidavits  on  the  part  of  the  defendant,  but  not  otherwise,  the 
plaintiff  may  oppose  the  same  by  affidavits  or  other  proofs,  in 
addition  to  those  on  which  the  order  of  arrest  was  made. 


Chafteb  II. 
claim  akd  dsliveby  of  personal  fbopsbty. 

SiCTioi  206.  DeliTerj  of  penoDal  property,  when  it  may  be  claimed. 

207.  AiBdaTit  and  its  requisitefl. 

208.  Requisition  to  sheriff  to  take  and  deliver  the  property. 

209.  Security  on  the  part  of  the  plaintiff.    Serrice  on  defendant 

210.  Exception  to  sureties,  and  proceedings  thereon,  or  on  failure  to 

except. 

211.  Defendant,  when  entitied  to  re-dellTerj. 

212.  Justification  of  defendant's  sureties. 
218.  Qualification  and  justification  of  sureties. 

214.  Property,  how  taken  when  concealed  in  building  or  inclosure. 

215.  Property,  how  kept. 

216.  Claim  of  property  by  third  person. 

217.  Notice  and  affidaTit,  when  and  where  to  be  filed. 

§  206. — [Delivery  of  personal  property^  when  it  may  he 
daimed.'] — ^The  plaintiff,  in  an  action  to  recover  the  possession 
of  personal  property,  may,  at  the  time  of  issuing  the  summons, 
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or  at  any  time  before  answer,  claim  the  immediate  d€ 
such  property  as  provided  in  this  chapter. 

§  207. — [Affida/oit,  and  its  requidtes.] — ^Where  a  d 
claimed,  an  affidavit  must  be  made  by  the  plaintiff,  oi 
one  in  his  behalf,  showing, 

1.  That  the  plaintiff  is  the  owner  of  the  propertj 
(particularly  describing  it),  or  is  lawfully  entitled  to  tl 
sion  thereof,  by  virtue  of  a  special  property  therein,  tb 
respect  to  which  shall  be  set  forth; 

2.  That  the  property  is  wrongfully  detained  by  i 
dant ; 

3.  The  alleged  cause  of  the  detention  thereof,  acc< 
his  best  knowledge,  information  and  belief ; 

4.  That  the  same  has  not  been  taken  for  a  tax,  assesi 
fine,  pursuant  to  a  statute ;  or  seized  under  an  execut: 
tachment  against  the  property  of  the  plaintiff ;  or  if  { 
that  it  is,  by  statute,  exempt  from  such  seizure ;  and, 

6.  The  actual  value  of  the  property. 

§  208. — [Requisition  to  sheriff  to  take  and  deliver  j^ 
— ^The  plaintiff  may,  thereupon,  by  an  indorsement  i: 
upon  the  affidavit,  require  the  sheriff  of  the  county  w 
property  claimed  may  be,  to  take  the  same  from  the  d< 
and  deliver  it  to  the  plaintiff. 

§  209. — [Security  on  the  part  of  theplavntiff.  Servi 
fendant] — Upon  the  receipt  of  the  affidavit  and  notic< 
written  undertaking,  executed  by  one  or  more  sufficient 
approved  by  the  sheriff,  to  the  effect  that  they  are  \) 
double  the  value  of  the  property  as  stated  in  the  affic 
the  prosecution  of  the  action,  for  the  return  of  the  pre 
the  defendant,  if  return  thereof  be  adjudged,  and  for  i 
ment  to  him  of  such  sum  as  may,  for  any  cause,  be  re 
against  the  plaintiff,  the  sheriff  shall  forthwith  take  the 
ty  described  in  the  affidavit,  if  it  be  in  the  possessioi 
defendant  or  his  agent,  and  retain  it  in  his  custody.  I 
also,  without  delay,  serve  on  the  defendant  a  copy  of 
davit,  notice,  and  undertaking,  by  delivering  the  same 
personally,  if  he  can  be  found,  or  to  his  agent,  from  wh 
session  the  property  is  taken ;  or  if  neither  can  be  fo 
leaving  them  at  the  usual  place  of  abode  of  either,  wi 
person  of  suitable  age  and  discretion. 

§  210. — [Exception  to  mreties^  and  proceedings  thereo, 
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failure  to  eosoejpt.} — ^The  defendant  may,  within  three  days  after 
the  service  of  a  copy  of  the  affidavit  and  undertaking,  give 
notice  to  the  sheriff  that  he  excepts  to  the  sufficiency  of  the 
sureties.  If  he  fail  to  do  so,  he  shall  be  deemed  to  have 
waived  all  objection  to  them.  When  the  defendant  excepts,  the 
sureties  shall  justify  on  notice  in  like  manner  as  upon  bail  on 
arrest.  And  the  sheriff  shall  be  responsible  for  the  sufficiency, 
of  the  sureties  until  the  objection  to  them  is  either  waived  as 
above  provided,  or  until  they  shall  justify,  or  new  sureties 
shall  be  substituted  and  justify.  If  the  defendant  except  to  the 
sureties,  he  cannot  reclaim  the  property  as  provided  in  the  next 
section. 

§  211. — IDefendcmt^  when  erUiUed  to  re-deUvery.'] — ^At  any 
time  before  the  delivery  of  the  property  to  the  plaintiff,  the 
defendant  may,  if  he  do  not  except  to  the  sureties  of  the  plain- 
tiff, require  the  return  thereof,  upon  giving  to  the  sheriff  a 
written  undertaking,  executed  by  two  or  more  sufficient  sure- 
ties, to  the  effect  that  they  are  bound,  in  double  the  value  of 
the  property,  as  stated  in  the  affidavit  of  the  plaintiff,  for  the 
delivery  thereof  to  the  plaintiff,  if  such  delivery  be  adjudged, 
and  for  the  payment  to  him  of  such  sum  as  may,  for  any  cause, 
be  recovered  against  the  defendant.  If  a  return  of  the  property 
be  not  so  required  within  three  days  after  the  taking  and  service 
of  notice  to  the  defendant,  it  shall  be  delivered  to  the  plaintiff 
except  as  provided  in  section  216. 

§  212. — [Justification  of  defendants  sureties.'] — The  defend- 
ant's sureties,  upon  a  notice  to  the  plaintiff  of  not  less  than  two 
nor  more  than  six  days,  shall  justify  before  a  judge  or  justice  of 
the  peace,  in  the  same  manner  as  upon  bail  on  arrest ;  upon 
such  justification  the  sheriff  shall  deliver  the  property  to  the 
defendant  The  sheriff  shall  be  responsible  for  the  defendant's 
sureties,  until  they  justify,  or  until  justification  is  completed  or 
expressly  waived,  and  may  retain  the  property  until  that 
time,  but  if  they,  or  others  in  their  place,  fail  to  justify  at  the 
time  and  place  appointed,  he  shall  deliver  the  property  to  the 
plaintiff. 

§213. — IQualifications  and  Justification  of  sureties.'] — The 
qualifications  of  sureties  and  their  justification,  shall  be  as  are 
prescribed  by  sections  194  and  195,  in  respect  to  bail  upon  an 
order  of  arrest. 

8  214. — [Property J  Jww  taken  when  concealed  in  building  or 
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ifiolosure.] — ^If  the  property,  or  any  part  thereof,  be 
in  a  building  or  incloeare,  the  sheriff  shall  pnblicly  d 
delivery.  If  it  be  not  delivered,  he  shall  cause  the  b 
inclosure  to  be  broken  open,  and  take  the  propert 
possession ;  and  if  necessary  he  may  call  to  his  aid  i 
of  his  county. 

§  215. — {Property^  how  fep^.]-— When  the  sheriff  s 
taken  property,  as  in  this  chapter  provided,  he  shall 
a  secure  place,  and  deliver  it  to  the  party  entitled  thei 
receiving  his  lawful  fees  for  taking,  and  his  necessary 
for  keeping  the  same. 

§  216. — [Claim  of  property  hy  third  person."] — ^If 
perty  taken  be  claimed  by  any  other  person  than  th" 
ant  or  his  agent,  and  such  person  shall  make  affida^ 
title  thereto  and  right  to  the  possession  thereof,  st 
grounds  of  such  right  and  title,  and  serve  the  same 
sheriff;  the  sheriff  shall  not  be  bound  to  keep  the  pro 
deliver  it  to  the  plaintiff  unless  the  plaintiff,  on  de! 
him  or  his  agent,  shall  indemnify  the  sheriff  against  su< 
by  an  undertaking,  executed  by  two  sufficient  sureties 
panied  by  their  affidavits,  that  they  are  each  worth  dc 
value  of  the  property  as  specified  in  the  affidavit  of  tl 
tiff,  and  freeholders  and  householders  of  the  county, 
claim  to  such  property  by  any  other  person  than  the  d 
or  his  agent  shall  be  valid  against  the  sheriff,  unless  : 
aforesaid,  and  notwithstanding  such  claim,  when  so  i 
may  retain  the  property  a  reasonable  time  to  dema 
indemnity. 

§  217. — [^Notice  and  affidavits/when  and  where  to  he , 
The  sheriff  shall  file  the  notice  and  affidavit,  with  his  ] 
ings  thereon,  with  the  clerk  of  the  court  in  which  the  i 
pending,  within  twenty  days  after  taking  the  proper 
tioned  therein. 
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Chapter  HI. 

INJUNCTION. 

SiCTiox  218.  Wril  of  iojanction  abolished,  and  order  substituted. 

219.  Injunction,  in  what  cases  granted. 

220.  At  what  time  it  may  be  granted. 

221.  Notice,  when  Required.    Temporary  injunction. 

222.  Security  upon  ii:junction.    Damages,  how  ascertained. 
228.  Order  to  show  cause  why  injunction  should  not  be  granted 

224.  Security  upon  injunction  to  suspend  business  of  corporation. 

225.  Motion  to  yacate  or  modify  injunction. 

226.  AffidaTits,  on  motion. 

§  218. — [  Writ  of  injunction  (ibolished,  and  order  snibstituted.'] 
—The  writ  of  injunction  as  a  provisional  remedy  is  abolished ; 
and  an  injunction,  by  order,  is  substituted  therefor.  The  order 
may  be  made  by  the  court  in  which  the  action  is  brought,  or 
by  a  judge  thereof,  or  by  a  county  judge,  in  the  cases  provided 
in  the  next  section;  and  when  made  by  a  jndge,  may  be 
enforced  as  the  order  of  the  court. 

§  219. — [Ijyunction^  in  what  cases  granted.'] — ^Where  it  shall 
appear  by  the  complaint  that  the  plaintiff  is  entitled  to  the 
relief  demanded,  and  such  relief,  or  any  part  thereof,  consists 
in  restraining  the  commission  or  continuance  of  some  act  the 
commission  or  continuance  of  which,  during  the  litigation, 
would  produce  injury  to  the  plaintiff,  or  when,  during  the  liti- 
gation, it  shall  appear  that  the  defendant  is  doing,  or  threatens, 
or  is  about  to  do,  or  procuring  or  suffering  some  act  to  be  done 
in  violation  of  the  plaintiff's  rights,  respecting  the  subject  of 
the  action,  and  tending  to  render  the  judgment  ineffectual,  a 
temporary  injunction  may  be  granted,  to  restrain  such  act. 
And  where,  during  the  pendency  of  an  action,  it  shall  appear 
by  affidavit  that  the  defendant  threatens,  or  is  about  to  remove 
or  dispose  of  his  property,  with  intent  to  defraud  his  creditors, 
a  temporary  injunction  may  be  granted  to  restrain  such  removal 
or  disposition. 

§  220. — {At  what  time  it  may  he  granted.'] — The  injunction 
may  be  granted  at  the  time  of  commencing  the  action,  or  at 
any  time  afterward,  before  judgment,  upon  its  appearing  satis* 
factorily  to  the  court  or  judge,  by  the  sdfidavit  of  the  plaintiff, 
or  of  any  other  person,  that  sufficient  grounds  exist  therefor. 

6 
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A  copy  of  the  affidavit  must  be  served  with    th 
tion, 

§  221. — [Notice J  when  required.  Temjpor€try  ir^m 
An  injunction  shall  not  be  allowed,  after  the  defenc 
have  answered,  unless  upon  notice,  or  upon  an  order 
cause ;  but  in  such  case  the  defendant  may  bo  restrai: 
the  decision  of  the  court  or  judge,  granting  or  ref 
injunction.  • 

§  222. — [Security  upon  injunction.  Damages,  hi 
tained.'] — Where  no  provision  is  made  by  statute  as  t( 
upon. an  injunction,  the  court  or  judge  shall  require 
undertaking,  on  the  part  of  the  plaintiff,  with  or  witl 
ties,  to  the  effect  that  the  plaintiff  will  pay  to  the  party 
such  damages,  not  exceeding  an  amount  to  be  specifi 
may  sustain  by  reason  of  the  injunction,  if  the  eo 
finally  decide  that  the  plaintiff  was  not  entitled  there 
damages  may  be  ascertained  by  a  reference  or  otherw: 
court  shall  direct. 

§  223. — [Order  to  show  cauae  why  injunction  shou^ 
granted.^ — ^If  the  court  or  judge  deem  it  proper  that  tli< 
ant,  or  any  of  several  defendants,  should  be  heard  befo 
ing  the  injunction,  an  order  may  be  made  requiring  ca 
shown,  at  a  specified  time  and  place,  why  the  injunctio 
not  be  granted ;  and  the  defendant  may  in  the  mean 
restrained. 

§  224. — [Security,  vj>on  injunction  to  suspend  hisine 
jporationJ] — An  injunction  to  suspend  the  general  and 
business  of  a  corporation,  shall  not  be  granted,  excep 
court  or  a  judge  thereof.  ISov  shall  it  be  granted,  wit 
notice  of  the  application  therefor,  to  the  proper  ofiSce 
corporation,  except  where  the  people  of  this  state  arc 
to  the  proceedings,  and  except  in  proceedings  to  enl 
liability  of  stockholders  in  corporations  and  associai 
banking  purposes,  after  tlie  first  day  of  January,  one  1 
eight  hundred  and  fifty,  as  such  proceedings  are  or 
provided  by  law,  unless  the  plaintiff  shall  give  a  writte: 
taking,  executed  by  two  sufficient  sureties,  to  be  appr 
the  court  or  judge,  to  the  effect  that  tlie  plaintiff  will 
damages,  not  exceeding  the  sum  to  be  mentioned  in  th 
taking,  which  such  corporation  may  sustain  by  reasc^ 
injunction,  if  the  court  shall  finally  deci4e  that  the 
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was  not  entitled  thereto.  The  damages  may  be  ascertained  by 
a  reference  or  otherwise,  as  the  court  shall  direct. 

§  226. — [Motion  to  vacate  or  modi/y  injunctionj] — If  the  in- 
JTinction  be  granted  by  a  judge  of  the  court,  or  by  a  county 
judge,  without  notice,  tlie  defendant,  at  any  time  before  the 
trial,  may  apply,  upon  notice,  to  a  judge  of  the  court  in  which 
the  action  is  brought,  to  vacate  or  modify  the  same.  The  appli- 
cation may  be  made  upon  the  complaint  and  the  affidavits  on 
which  the  injunction  was  granted,  or  upon  affidavits  on  the 
part  of  the  defendant,  with  or  without  the  answer. 

§  226. — [AffidavUsj  on  motion.'] — If  the  application  be  made 
npon  affidavits  on  the  part  of  the  defendant,  but  not  other- 
wise, tlie  plaintiff  may  oppose  the  same  by  affidavits  or  other 
proofs,  in  addition  to  those  on  which  the  injunction  was 
granted. 

Chaptkb  IV. 

ATTACHMENT. 

Sicnos  227.  Property  of  foreign  corporations,  and  of  non-resident  or  absconding 
or  concealed  defendants,  may  be  attached. 

228.  Warrant,  by  whom  granted. 

229.  In  what  cases  warrant  may  be  granted. 

230.  Security  on  obtaining  warrant. 

231.  Warrant,  to  whom  directed,  and  what  to  require. 

232.  If  ode  of  proceeding  in  executing  warrant 

233.  Proceeding  in  case  of  perishable  property  or  yessels. 

234.  Interest  in  corporations  or  associations,  liable  to  attachment. 

285.  Attachment,  how  executed  on  property  incapable  of  manual  de- 
livery. 
*     283.  Certificate  of  defeudant's  interest  to  be  furnished  by  corporation. 
287.  Judgment,  how  satisfied. 

238.  When  action  to  recover  notes,  etc.,  of  defendant  may  be  prosecuted 

by  phiintiff  in  the  action  in  which  the  attachment  issued. 

239.  Bond  to  sheriif  on  attachment,  how  disposed  of,  on  judgment  for 

defendant 

240.  Discharge  of  attachment  and  return  of  property,  or  its  proceeds,  to 

defendant,  on  his  appearance  in  action.. 

241.  XJudcrtakiug  on  the  part  of  the  defendant. 

242.  When  sheriif  to  return  warrant  and  proceedings  thereon. 
S43.  Sheriff's  fees. 

§  227. — [Actione.  agamat  corporations^  non-residerUSy  etc.] — 
In  an  action  for  the  recovery  of  money,  against  a  corporation 
created  by  or  under  the  laws  of  any  other  state,  goyernment, 
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or  country,  or  against  a  defendant  wbo  is  not  a  resident 
state,  or  against  a  defendant  who  has  absconded  or  cor 
himself,  or  whenever  any  person  or  corporation  is  about 
move  any  of  his  or  its  property  from  this  state,  or  has  asi 
disposed  of  or  secreted,  or  is  abont  to  assign,  dispose 
secrete  any  of  his  or  its  property  with  intent  to  defraud 
tors,  as  hereinafter  mentioned,  the  plaintiff,  at  the  time  ( 
ing  the  summons,  or  at  any  time  afterward,  may  ha' 
property  of  such  defendant  or  corporation  attached 
manner  hereinafter  prescribed,  as  a  security  for  the  satis 
of  such  judgment  as  the  plaintiff  may  recover.  [Lmos  t 
Session^  Chap.  '^23,  §  6 ;  AprU  17, 1857.] 

§  228. — [  Warranty  hy  whom  granted.'] — ^A  warrant  of 
ment  must  be  obtained  from  a  judge  of  the  court  in  wh 
action  is  brought,  or  from  a  county  judge. 

§  229. — [In  what  cases  warrant  may  he  issued.] — ^The  \ 
may  be  issued  whenever  it  shall  appear  by  affidavit 
cause  of  action  exists  against  such  defendant,  specify] 
amount  of  the  claim  and  the  grounds  thereof,  and  that 
fendant  is  either  a  foreign  corporation,  or  not  a  resident 
state,  or  has  departed  therefrom  with  intent  to  defn 
creditors,  or  to  avoid  the  service  of  a  summons,  or  keep 
concealed  therein  with  the  like  intent,  or  that  such  c 
tion  or  person  has  removed,  or  is  about  to  remove,  an; 
or  its  property  from  this  state  with  intent  to  defraud  h 
creditors,  or  has  assigned,  disposed  of,  or  secreted,  or  i 
to  assign,  dispose  of,  or  secrete  any  of  his  or  its  properl 
the  like  intent,  whether  such  defendant  be  a  resident 
state  or  not. 

It  shall  be  the  duty  of  the  plaintiff  procuring  such  v 
within  ten  days  after  the  issuing  thereof,  to  cause  the  a: 
on  which  the  same  was  granted,  to  be  filed  in  the  offic< 
clerk  of  the  county  in  which  the  action  is  to  be  tried. 

§  280. — [Security  on  obtaining  warrant.] — Before  issu 
warrant,  the  judge  shall  require  a  written  undertaking 
part  of  the  plaintiff,  with  sufficient  surety,  to  the  effect 
the  defendant  recover  judgment,  the  plaintiff  will  pay  i 
that  may  be  awarded  to  the  defendant,  and  all  dauaage 
he  may  sustain,  by  reason  of  the  attachment,  not  ex 
the  sum  specified  in  the  undertaking,  which  shall  be 
two  hundred  and  fifty  dollars. 
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§  231. — [  Warranty  to  whom  directed^  and  what  to  requireJ] — 
The  warrant  shall  be  directed  to  the  sheriiff  of  any  connty  in 
which  property  of  such  defendant  may  be,  and  shall  require 
him  to  attach  and  safely  keep  all  the  property  of  such  defend- 
ant within  his  county,  or  so  much  thereof  as  may  be  sufScient 
to  satisfy  the  plaintiff's  demand,  together  with  costs  and 
expenses.  The  amount  of  which  must  be  stated  in  conformity 
with  the  complaint,  together  with  costs  and  expenses.  Several 
warrants  may  be  issued  at  the  same  time  to  the  sheriffs  of  dif- 
ferent counties. 

§  232. — [Mode  of  proceeding  in  executing  warra/nt.] — ^The 
sheriff  to  whom  such;  warrant  of  attachment  is  directed  and 
delivered,  shall  proceed  thereon  in  all  respects  in  the  manner 
required  of  him  by  law  in  case  of  attachments  against  absent 
debtors,  shall  make  and  return  an  inventory,  and  shall  keep  the 
property  seized  by  him,  or  the  proceeds  of  such  as  shall  have 
been  sold,  to  answer  any  judgment  which  may  be  obtained  in 
such  action,  and  shall,  subject  to  the  direction  of  the  court  or 
judge,  collect  and  receive  into  his  possession  all  debts,  credits, 
and  effects  of  the  defendant.  The  sheriff  may  also  take  such 
legal  proceedings,  either  in  his  own  name  or  in  the  name  of 
snch  defendant,  as  may  be  necessary  for  that  purpose,  and  dis- 
continue the  same  at  such  times  and  on  such  terms  as  the  court 
or  judge  may  direct. 

§  233. — [Proceedings  m  case  of  perishaUe  property  or  ves- 
«rf«.] — If  any  property  so  seized  shall  be  perishable,  or  if  any 
part  of  it  be  claimed  by  any  other  person  than  such  defendant, 
or  if  any  part  of  it  consists  of  a  vessel,  or  of  any  share  or  interest 
therein,  the  same  proceedings  shall  be  had  in  all  respects  as 
are  provided  by  law  upon  attachment  against  absent  debtors. 

§  234. — [Interest  in  corporations  or  associations^  liable  to  at- 
tachment.']— ^The  rights  or  shares  which  such  defendant  may  have 
in  the  stock  of  any  association  or  corporation,  together  with  the 
interest,  and  profits  thereon,  and  all  other  property  in  this 
state  of  such  defendant,  shall  be  liable  to  be  attached  and 
levied  upon  and  sold  to  satisfy  the  judgment  and  execution. 

§  235. — [Attachment^  how  executed  on  property  incapable  of 
manual  ddivery.'] — ^Tbe  execution  of  the  attachment  upon  any 
such  rights,  shares,  or  any  debts  or  other  property  incapable  of 
manual  delivery  to  the  sheriff,  shall  be  made  by  leaving  a  cer- 
tified copy  of  the  warrant  of  attachment  with  tlie  president  or 


86  THE  CODE   OF   PROCEDURE. 

other  head  of  the  association  or  corporation,  or  the  se 
cashier,  or  managing  agent  thereof,  or  with  the  debtor 
vidual  holding  such  property,  with  a  notice  showing 
perty  levied  on. 

§  236. — [Certificate  of  de/endanfs  interest  to  iefum 
corporations.'] — ^Whenever  the  sheriff  shall  with  a  wa 
attachment,  or  execution  against  the  defendant,  apply 
officer,  debtor,  or  individual,  for  the  purpose  of  attac 
levying  upon  such  property,  such  officers,  debtor,  or  in« 
shsdl  furnish  with  a  certificate  under  his  hand  designa 
number  of  rights  or  shares  of  the  defendant  in  the 
such  association  or  corporation,  with  any  dividend,  or 
cumbrance  thereon,  or  the  amount  and  description  of 
erty  held  by  such  association,  corporation,  or  individ 
the  benefit  of,  or  debt  owing  to  the  defendant.  If  sucl 
debtor,  or  individual  refuse  to  do  so,  he  may  be  reqt 
the  court  or  judge  to  attend  before  him,  and  be  exan 
oath  concerning  the  same,  and  obedience  to  such  ordt 
be  enforced  by  attachment. 

§  237. — [Judgment^  Jum  satisfied.'] — ^In  case  judgmer 
tered  for  the  plaintiff,  in  such  action,  the  sheriff  shal 
the  same  out  of  the  property  attached  by  him,  if  it  i 
sufficient  for  that  purpose  ; 

1.  By  paying  over  to  such  plaintiff  the  proceeds  of 
of  perishable  property,  and  of  any  vessel,  or  share  or 
in  any  vessel  sold  by  him,  or  of  any  debts  or  credits  c 
by  him,  or  so  much  as  shall  be  necessary  to  satisfy  sue 
ment ; 

2.  If  any  balance  remain  due,  and  an  execution  sh 
been  issued  on  such  judgment,  he  shall  proceed  to  se 
such  execution  so  much  of  the  attached  property,  rea 
sonal,  except  as  provided  in  subdivision  four  of  this  se 
may  be  necessary  to  satisfy  the  balance,  if  enough 
purpose  shall  remain  in  his  hands ;  and  in  case  of  the 
any  rights  or  shares  in  the  stock  of  a  corporation  or  as6< 
the  sheriff  shall  execute  to  the  purchaser  a  certificate 
thereof,  and  the  purchaser  shall  thereupon  have  all  tl: 
and  privileges  in  respect  thereto  which  were  had  by  i 
fendant ; 

3.  If  any  of  the  attached  property  belonging  to  the 
ant  shall  have  passed  out  of  the  hands  of  the  sheriff 
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I      *       having  been  sold  or  converted  into  money,  such  sheriff  shall 
I  re-possess  himself  of  the  same,  and  for  that  purpose  shall  have 

I  all  the  authority  which  he  had  to  seize  the  same  under  the 

attachment ;  and  any  person  who  shall  willfully  conceal  or  with- 
I  hold  such  property  from  the  sheriff,  shall  be  liable  to  double 

damages  at  the  suit  of  the  party  injured  ; 

4.  Until  the  judgment  against  the  defendant  shall  be  puid, 
the  slieriff  may  proceed  to  collect  the  notes  and  other  evi- 
dences of  debt,  and  the  debts  that  may  have  been  seized  or 
attached  under  the  warrant  of  attachment,  and  to  prosecute 
any  bond  he  may  have  taken  in  the  course  of  such  proceedings, 
and  apply  the  proceeds  thereof  to  the  payment  of  the  judgment. 
At  the  expiration  of  six  montlis  from  the  docketing  of  the 
judgment,  the  court  shall  have  power,  upon  the  petition  of  the 
plaintiff,  accompanied  by  an  affidavit,  setting  forth  fully  all  the 
proceedings  which  have  been  had  by  the  sheriff  since  the  service 
of  the  attachment,  the  property  attached  and  the  disposition 
thereof,  and  also  the  affidavit  of  the  sheriff  that  he  has  used 
diligence  and  endeavored  to  collect  the  evidences  of  debt  in  his 
hands  so  attached,  and  that  there  remains  uncollected  of  the 
same  any  part  or  portion  thereof,  to  order  the  sheriff  to  sell  the 
same,  upon  such  terms  and  in  such  manner  as  shall  be  deemed 
proper.  Notice  of  such  application  shall  be  given  to  the  de* 
feudant  or  his  attorney,  if  the  defendant  shall  have  appeared  in 
the  action.  In  case  the  summons  has  not  been  personally  served 
on  the  defendant,  the  court  shall  make  such  rule  or  order  aa  to 
the  service  of  notice,  and  the  time  of  service,  as  shall  be  deemed 
just. 

Wheu  the  judgment  and  all  costs  of  the  proceedings  shall 
have  been  paid,  the  sheriff,  upon  reasonable  demand,  shall  de- 
liver over  to  the  defendant  the  residue  of  the  attached  pro- 
perty, or  the  proceeds  thereof. 

§238. — [When,  ocUoti  to  recover  riotes^  etc.,  of  defendant^ 
Tiiay  he  prosecuted  ly  plaintiff  irh  the  action  m  which  the  at- 
tachmmtiesiied.'] — ^The  actions  herein  authorized  to  be  brought 
by  the  sheriff  may  be  prosecuted  by  the  plaintiff,  or  under 
his  direction,  upon  the  delivery  by  him  to  the  sheriff  of  an 
undertaking  executed  by  two  sufficient  sureties,  to  the  effect 
that  the  plaintiff  will  indemnify  the  sheriff  from  all  damages, 
costs,  and  expenses  on  account  thereof,  not  exceeding  two 
hundred  and  fifty  dollars  in  any  one  action.     Such  sureties 
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Bhall,  in  all  cases,  when  required  bj  the  sheriff,  jasi 
making  an  affidavit  that  each  is  a  householder,  and 
double  the  amount  of  the  penalty  of  the  bond,  over  an( 
all  demands  and  liabilities. 

§  239. — IBond  to  sheriff^  on  attachment^  how  dispose 
jvdgm&atfor  defendantJ] — If  the  foreign  corporation,  oi 
or  absconding  or  concealed  defendant,  recover  ju* 
against  the  plaintiff  in  such  action,  any  bond  taken 
sheriff,  except  such  as  are  mentioned  in  the  last  seci 
the  proceeds  of  sales  and  moneys  collected  by  him,  and 
property  attached  remaining  in  his  hands,  shall  be  d< 
by  him  to  the  defendant  or  his  agent  on  request,  and  t 
rant  shall  be  discharged,  and  the  property  released  ther 

§240. — [Discharge  of  attachment^  and  return  of  % 
or  its  proceeds  to  defendant  on  his  appearance  in  ac 
Whenever  the  defendant  shall  have  appeared  in  such 
he  may  apply  to  the  officer  -who  issued  the  attachmer 
the  court,  for  an  order  to  discharge  the  same ;  and  if  tl 
be  granted,  all  the  proceeds  of  sales,  and  moneys  coUe 
him,  and  all  the  property  attached  remaining  in  his 
shall  be  delivered  or  paid  by  him  to  the  defendant  or  hi 
and  released  from  the  attachment. 

§  241. — [  Undertaking  on  part  of  the  defendant^ — ^TJp 
application  the  defendant  shall  deliver  to  the  court  o] 
an  undertaking,  executed  by  at  least  two  sureties,  \ 
residents  and  freeholders,  or  householders,  in  this  Sti 
proved  by  such  court  or  officer,  to  the  effect  that  the 
will,  on  demand,  pay  to  the  plaintiff  the  amount  of  ju 
that  may  be  recovered  against  the  defendant  in  the 
not  exceeding  the  sum  specified  in  the  undertaking 
shall  be  at  least  double  the  amount  claimed  by  the  ] 
in  his  complaint.  If  it  shall  appear  by  affidavit  that  1 
perty  attached  be  less  than  the  amount  claimed  by  the  p 
the  court  or  officer  issuing  the  attachment  may  order  th 
to  be  appraised,  and  the  amount  of  the  undertaking  shi 
be  double  the  amount  so  appraised.  And  in  all  cases 
fendant  may  move  to  discharge  the  attachment  as  in  t 
of  other  provisional  remedies.  \Laws  of  80^A  Session 
723,  §  8  ;  AprU  nth,  1857.] 

§  242. — [  When  sheriff  to  return  warranty  and  proc 
thereo7i.'] — When  the  warrant  shall  be  fully  executed 
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charged,  the  sheriff  shall  return  the  same,  with  his  proceedings 
thereon,  to  the  court  in  which  the  action  was  brought. 

§  US.— [Sheriffs  fees.']— The  sheriff  shall  be  entitled  to  the 
same  fees  and  compensation  for  services,  and  the  same  disburse- 
ments under  this  title,  as  are  allowed  by  law  for  like  services 
and  disbursements  under  the  provisions  of  chapter  five,  title 
one,  and  part  two  of  the  Bevised  Statutes. 

Chapter  V. 

PBOVISIONAL  BEMEDIES. 

SxcTiox  244.  Powers  of  court  as  to  receiTers,  deposit  of  money,  etc.,  in  court,  and 
other  proTisional  remedies. 

§  2U.— [Powers  of  courts  as  to  receivers^  deposit  of  money, 
and  othef  provisional  remedies."] — A  receiver  may  be  ap- 
pointed : 

1.  Before  judgment,  on  the  application  of  either  party,  when 
he  establishes  an  apparent  right  to  property  which  is  the' sub- 
ject of  the  action,  and  which  is  in  the  possession  of  an  adverse 
party,  and  the  property,  or  its  rents  and  profits,  are  in  danger 
of  being  lost  or  materially  injured  or  impaired,  except  in  cases 
where  judgment  upon  failure  to  answer  may  be  had  without 
application  to  the  court. 

2.  After  judgment,  to  carry  the  judgment  into  effect. 

3.  After  judgment,  to  dispose  of  the  property  according  to 
the  judgment,  or  to  preserve  it  during  the  pendency  of  an 
appeal,  or  when  an  execution  has  been  returned  unsatisfied, 
and  the  judgment  debtor  refuses  to  apply  his  property  in  satis- 
faction of  the  judgment. 

4.  In  the  cases  provided  in  this  Code,  and  by  special  statutes, 
when  a  corporation  has  been  dissolved,  or  is  insolvent,  ©r  in 
imminent  danger  of  insolvency,  or  has  forfeited  its  corporate 
rights,  and  in  like  cases  of  the  property  within  this  State  of 
foreign  corporations. 

5.  In  such  other  cases  as  are  now  provided  by  law  or  may  be 
in  accordance  with  the  existing  practice,  except  as  otherwise 
provided  in  this  act 

When  it  is  admitted  by  the  pleading  or  examination  of  a 
party,  that  he  has  in  his  possession,  or  under  his  control,  any 
money  or  other  thing  capable  of  delivery,  which,  being  the 
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subject  of  the  litigation,  is  held  by  him  as  trustee  fo 
party,  or  which  belongs  or  is  due  to  another  party, 
may  order  the  same  to  be  deposited  in  court,  or  del 
such  party,  with  or  without  security,  subject  to  tl 
direction  of  the  court. 

Whenever,  in  the  exercise  of  its  authority,  a  court  i 
ordered  the  deposit,  delivery,  or  conveyance  of  mone 
property,  and  the  order  is  disobeyed,  the  court,  besid 
ing  the  disobedience,  as  for  contempt,  may  make  an 
quiring  the  sheriff  to  take  the  money  or  property,  an 
deliver  or  convey  it,  in  conformity  with  the  direct! 
court. 

When  the  answer  of  the  defendant,  expressly  or 
nying,  admits  part  of  the  plaintiff's  claim  to  be  just 
on  motion  may  order  such  defendant  to  satisfy  that  i 
claim,  and  may  enforce  the  order  as  it  enforces  a  jc 
provisional  remedy.  [Laws  of  7&th  Sesaion^  Chap.  J 
16,  1852.  Zam  of  SOth  Session,  Chap.  723,  §  9 ; 
1867.] 

TITLE  VIII. 

OF  THE  TBIAL   AND  JUDGMENT  IN  CIVIL   ACTIC 

Cqaptbe  I.  Judgment  upon  failure  to  answer. 
II.  Issues  and  the  mode  of  trial. 

III.  Trial  by  Jury. 

IV.  Trial  by  the  Court. 
V.  Trial  by  referees. 

YI.  The  manner  of  entering  judgment. 

Chaptkk  I. 

JUDGMENT  UPON  FAILURE  TO   AN8WEH. 

Sectiox  245.  Judgment,  what. 

246.  Judgment  on  failure  of  defendant  to  answer. 

247.  Judgment  on  frivolous  demurrer,  answer,  or 

§  243. — [Judgment^  what."] — A  judgment  is  the 
mination  of  the  rights  of  the  parties  in  the  action. 

§  246. — [Jt^merU  on  failure  of  defendant  tc 
Judgment  may  be  had,  if  the  defendant  fail  t< 
complaint,  as  follows : 

1.  In  any  action  arising  on  contract,  for   the 
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money  only,  the  plaintiff  may  file  with  the  clerk,  proof  of  per- 
sonal service  of  the  summons  and  complaint,  on  one  or  more 
of  the  defendants,  or  of  the  snmmons,  according  to  the  pro- 
visions of  section  130,  and  that  no  answer  has  been  received. 
The  clerk  shall  thereupon  enter  judgment  for  the  amount 
mentioned  in  the  summons,  against  the  defendant  or  defend- 
ants, or  against  one  or  more  of  several  defendants,  in  the  cases 
provided  for  in  section  136.  But  if  the  complaint  be  not 
sworn  to,  and  such  action  is  on  an  instrument  for  the  payment 
of  money  only,  the  clerk,  on  its  production  to  him,  shall  assess 
the  amount  due  to  the  plaintiff  thereon :  and  in  other  cases 
shall  ascertain  the  amount  which  the  plaintiff  is  entitled  to 
recover  in  such  action,  from  his  examination  under  oath,  or 
ottier  proof,  and  enter  the  judgment  for  the  amount  so  assessed 
or  ascertained.  In  case  the  defendant  give  notice  of  appear- 
ance in  the  action,  he  shall  be  entitled  to  five  days'  notice  of 
the  time  and  place  of  such  assessment. 

Where  the  defendant  shall  by  his  answer  in  any  such  action 
admit  the  plaintiff's  claim,  but  shall  set  up  a  counter-claim, 
amounting  to  less  than  the  plaintiff's  claim,  judgment  may  be 
had  by  the  plaintiff  for  the  excess  of  said  claim,  over  the  said 
counter-claim,  in  like  manner  in  any  such  action,  upon  the 
plaintiflTs  filing  with  the  clerk  of  the  court  a  statement  admit- 
ting such  counter-claim,  which  statement  shall  be  annexed  to 
the  part  of  the  judgment  roll. 

2.  In  other  actions  the  plaintiff  may,  upon  the  like  proof, 
apply  to  the  court,  after  the  expiration  of  the  time  for  answer- 
ing, for  the  relief  demanded  in  the  complaint.  If  the  taking 
of  an  account  or  the  proof  of  any  fact  be  necessary  to  enable 
the  court  to  give  judgment,  or  to  carry  the  judgment  into  effect, 
the  court  may  take  the  account  or  hear  the  proof,  or  may,  in 
its  discretion,  order  a  reference  for  that  purpose.  And  where 
the  action  is  for  the  recovery  of  money  only,  or  of  specific  real 
or  personal  property,  with  damages  for  the  withholding  there- 
of, the  court  may  order  the  damages  to  be  assessed  by  a  jury, 
or  if  the  examination  of  a  long  account  be  involved,  by  a  refer- 
ence as  above  provided.  If  the  defendant  give  notice  of  ap- 
pearance in  the  action  before  the  expiration  of  the  time  for 
answering,  he  shall  be  entitled  to  eight  days'  notice  of  the  time 
«id  place  of  application  to  the  court  for  the  relief  demanded 
by  the  complaint 
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3.  In  actions  where  the  service  of  the  summons  was  b 
lication,  the  plaintiff  may,  in  like  manner,  apply  for  juci 
and  the  coart  mast  thereupon  require  proof  to  be  made 
demand  mentioned  in  the  complaint ;  and  if  the  defend 
not  a  resident  of  the  state,  must  require  the  plain  tiBf^ 
agent,  to  be  examined  on  oath  respecting  any  payment 
have  been  made  to  the  plaintiff  or  to  any  one  for  his  u 
account  of  such  demand,  and  may  render  judgment  fc 
amount  which  he  is  entitled  to  recover.  Before  rendering- 
ment  the  court  may,  in  its  discretion,  require  the  plaint 
cause  to  be  filed  satisfactory  security  to  abide  the  order  o 
court  touching  the  restitution  of  any  estate  or  effects  m 
may  be  directed  by  such  judgment  to  be  transferred  or  deli^ 
or  the  restitution  of  any  money  that  may  be  collected  u 
or  by  virtue  of  such  judgment,  in  case  the  defendant  oi 
representatives  shall  apply  and  be  admitted  to  defend  the 
tion,  and  shall  succeed  in  such  defence. 

§  247. — [Judgment  on  frwolous  demurrer j  answer  or  re^ 
— ^If  a  demurrer,  answer,  or  reply  be  frivolous,  the  partj  j 
judiced  thereby,  upon  a  previous  notice  of  five  days,  n 
apply  to  a  judge  of  the  court,  either  in  or  out  of  the  coi 
for  judgment  thereon,  and  judgment  may  be  given  acco 
ingly. 

Chapter  II. 

ISSUES  AND  THE  MODE  OF  TRIAL. 

Section  248.  The  different  kinds  of  issues. 

249.  Issue  of  law. 

250.  Issue  of  fact. 

251.  On  issues  of  both  law  and  fact,  the  issue  of  law  to  be  first  tried. 

252.  Trial,  what. 

258.  Issues,  how  to  be  tried. 

254.  The  same. 

255.  All  issues  to  be  tried  before  a  single  judge,  etc. 

256.  Either  party  may  give  notice  of  trial.    Note  of  issue. 

257.  Order  of  disposing  of  issues  on  the  calendar. 

§  248. — \The  different  kinds  of  issues.] — Issues  arise  upon 
the  pleadings,  when  a  fact  or  conclnsion  of  law  is  maiotaiued 
by  the  one  party  and  controverted  by  the  other.  They  are  of 
two  kinds : 

1.  Of  law ;  and, 
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2.  Of  fact 

§  249. — [Issue  of  law.'] — An  issue  of  law  arises, 
1.  Upon  a  demurrer  to  the  complaint,  answer,  or  reply,  or 
to  some  part  thereof. 
§  260. — [Issue  of  fact.] — ^An  issue  of  fact  arises, 

1.  Upon  a  material  allegation  in  the  complaint  controverted 
by  the  answer ;  or, 

2.  Upon  new  matter  in  the  answer  controverted  by  the  reply ; 
or, 

3.  Upon  new  matter  in  the  reply,  e^ccept  an  issue  of  law  is 
joined  thereon. 

§  251. — [On  issues  of  loth  law  andfact^  the  issue  of  law  to  he 
first  tried.] — Issues,  both  of  law  and  of  fact,  may  arise  upon 
different  parts  of  the  pleadings  in  the  same  action.  In  such 
cases,  the  issues  of  law  must  be  first  tried  unless  the  court  other 
wise  direct. 

§  252. — [2ri(Uj  defined.] — Atrial  is  the  judicial  examination 
of  the  issues  between  the  parties,  whether  they  be  issues  of  law 
or  of  fact.  [Zaws  of  15th  Session^  Chap.  392  /  April  16, 
1852. 

§  253. — [Issues^  how  to  he  tried.] — An  issue  of  law  must 
be  tried  by  the  court,  unless  it  be  refeiTed,  as  provided  in 
sections  two  hundred  and  seventy  and  two  hundred  and 
seventy  one.  An  issue  of  fact,  in  an  action  for  the  recovery 
of  money  only,  or  of  specific  real  or  personal  property,  or 
for  a  divorce  from  the  marriage  contract  on  the  ground 
of  adultery,  must  be  tried  by  a  jury,  unless  a  jnry  trial  be 
waived  as  provided  in  section  two  hundred  and  sixty -six,  or  a 
reference  be  ordered  as  provided  in  sections  two  hundred  and 
seventy  and  two  hundred  and  seventy-one.  [Laws  of  15th 
Session^  Chap.  392/  Apinl  16, 1852.] 

§  254. — [The  «aw^.]7-Every  other  issue  is  triable  by  tlie 
court,  which,  however,  may  order  the  whole  issue,  or  any 
specific  question  of  fact  involved  therein,  to  be  tried  by  a 
jury ;  or  may  refer  it,  as  provided  in  sections  270  and  271. 

§  255. — [AU  issues  of  fact^  to  he  tried  hy  a  single  judge.] — 
All  issues  of  fact,  triable  by  a  jury  or  by  the  court,  must 
be  tried  before  a  single  judge.  Issues  of  fact  in  the  Supreme 
Oourt  must  be  tried  at  a  circuit  coui't  when  the  trial  is 
by  jury,  otherwise  at  a  circuit  court  or  special  term  as  the 
court  may  by  its  rules  prescribe.    Issues  of  law  must  be  tried 
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at  the  Circuit  Court  or  special  term,  and  shall,  nnless  the 
otherwise  direct,  have  preference  on  the  calendar.  J^ 
7oth  Session,  Chap.  392 ;  April  16, 1852. 

§  256. — [J!^otice  of  trial  and  note  of  isstie.'] — At  any 
after  issue,  and  at  least  fourteen  days  before  the  court,  < 
party  may  give  notice  of  trial.  The  party  giving  the  i 
shall  furnish  the  clerk  at  least  eight  days  before  the  court 
a  note  of  the  issue  containing  the  title  of  the  action,  the  n 
of  the  attorneys,  and  the  time  when  the  last  pleading* 
served ;  and  the  clerk  shall  thereupon  enter  the  cause  upo] 
calendar,  according  to  the  date  of  the  issue. 

In  the  first  judicial  district  there  need  be  but  one  iioti< 
trial  and  one  note  of  issue  from  either  party,  and  the  ac 
shall  then  remain  on  the  calendar  until  disposed  of,  and  n 
called  may  be  brought  to  trial  by  the  party  giving  the  not 
In  the  same  district  the  courts  may  direct  the  employmen 
a  stenographer,  in  such  cases  as  appear  to  them  to  reqi 
it,  and  may  order  the  expense  occasioned  thereby  to  be  paid 
the  parties,  not  exceeding,  however,  $5  a  day  to  each  party. 

§  257. — [Order  of  disposing  of  issues  on  the  calendar  J\ — ^T 
issues  on  the  calendar  shall  be  disposed  of  in  the  foUowi 
order ;  unless  for  the  convenience  of  parties,  or  the  dispat 
of  business,  the  court  shall  otherwise  direct : 

1.  Issues  of  fact  to  be  tried  by  a  jury ; 

2.  Issues  of  fact  to  be  tried  by  the  court ; 

3.  Issues  of  law. 
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Chapter  III. 

TRIAL     BY    JURY. 

SiGTioK  258.  Either  partj  may  bring  issue  to  trial. 

259.  Plaintiff  to  furnish  court  with  copy  summons,  pleadings,  etc. 

260.  General  and  special  verdicts  defined. 

261.  Verdict  in  action  for  recovery  of  specific  personal  property,  when  in 

action  for  recovery  of  money  only,  or  real  property,  jury  may 
render  either  general  or  special  verdict;  and  when  court  may 
direct  special  finding. 

262.  On  special  finding,  with  general  verdict,  former  to  control. 
268.  In  actions  for  recovery  of  money  only,  jury  to  assess  damages. 

264.  Entry  of  verdict  and  judgment.     Review  of  trial. 

265.  Motions  for  new  trial,  etc. 

§258. — [Either  party  may  hing  issue  to  trial,] — ^Either 
party  giving  the  notice,  may  bring  the  iRsne  to  trial,  and  in 
the  absence  of  tl)e  adverse  party,  unless  the  court,  for  good 
cause,  otherwise  direct,  may  proceed  with  his  case,  and  take  a 
dismissal  of  the  complaint,  or  a  verdict  or  judgment,  as  the 
case  may  require.  A  separate  trial  between  a  plaintiff  and 
any  nf  the  several  defendants  may  be  allowed  by  the  court, 
whenever,  in  its  opinion,  justice  will  thereby  be  promoted. 

§  209.— [Plaintiff  to  furnish  court  with  copy  of  summons, 
pleadings^  etc.] — When  the  issue  shall  be  brought  to  trial  by 
the  plaintiff,  he  shall  furnish  the  court  with  a  copy  of  the  sum- 
mons and  pleadings  with  tlie  offer  of  defendant,  if  any  shall 
have  been  made.  When  the  issue  shall  be  brought  to  trial  by 
the  defendant,  and  the  plaintiff  shall  neglect  or  refuse  to  fur- 
nish the  court  with  a  copy  of  the  summons  and  pleadings  and 
the  offer  of  the  defendant,  the  same  may  be  furnished  by  the 
defendant. 

§  260. — [Genci^al  and  special  verdicts  defined,] — A  general 
verdict  is  that  by  which  the  jury  pronounce  generally  upon  all 
or  any  of  the  issues,  either  in  favor  of  the  plaintiff  or  defend- 
ant A  special  verdict  is  that  by  which  the  jury  find  the  facts 
only,  leaving  the  judgment  to  the  court. 

§261. — [Verdict  in  action  for  recovery  of  specific  personal 
property^ — In  an  action  for  the  recovery  of  specific  personal 
property,  if  the  property  have  not  been  delivered  to  the  plain- 
tiff, or  the  defendant  by  his  answer  claim  a  return  thereof,  the 
jnry  shall  assess  the  value  of  the  property,  if  their  verdict  be 
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in  favor  of  the  plaintiff,  or  if  they  find  in  favor  of  the  defend- 
ant, and  that  he  is  entitled  to  a  return  thereof;  and  may  at  the 
same  time  assess  the  damages,  if  any  are  claimed  in  the  com- 
plaint or  answer,  which  the  prevailing  party  has  sustained  by 
reason  of  the  detention  or  taking  and  withholding  such  prop- 
erty. 

[  Whsn  in  action  for  recovery  of  money  only,  or  real  property^ 
jury  may  rewler  either  general  or  special  verdict j  and  when  court 
may  direct  special  finding,'] — In  every  action  for  the  recovery 
of  money  only,  or  specific  real  property,  the  jury,  in  their  dis- 
cretion, may  render  a  general  or  special  verdict.  In  all  other 
cases  the  court  may  direct  the  jury  to  find  a  special  verdict  in 
writing,  upon  all  or  any  of  the  issues;  and  in  all  cases  may  in- 
struct them,  if  they  render  a  general  verdict,  to  find  upon  par- 
ticular questions  of  fact,  to  be  stated  in  writing,  and  may  direct 
a  written  finding  thereon.  The  special  verdict  or  finding  shall 
be  filed  with  the  clerk,  and  entered  upon  the  minutes. 

§  262. — [On  special  finding  with  general  verdict^  former  to 
control.'] — ^Where  a  special  finding  of  facts  shall  be  inconsistent 
with  the  general  verdict,  the  former  shall  control  the  latter,  and 
the  court  shall  give  judgment  accordingly. 

§  263. — [In  actions  for  the  recovery  of  money  only^  jury  to 
assess  damages.] — When  a  verdict  is  found  for  the  plainrift*  in 
an  action  for  the  recovery  of  money,  or  for  the  defendant  when 
a  set-off  for  the  recovery  of  money  is  established,  beyond  the 
amount  of  the  plaintiff's  claim  as  established,  the  jury  must 
also  assess  the  amount  of  the  recovery  ;  they  may  also,  under 
the  direction  of  the  court,  assess  the  amount  of  the  recovery 
when  the  court  give  judgment  for  the  plaintiff  on  the  answer. 
If  a  set-off,  established  at  the  trial,  exceed  the  plaintiff's  de- 
mand so  established,  judgment  for  the  defendant  must  be  given 
for  the  excess ;  or  if  it  appear  that  the  defendant  is  entitled  to 
any  other  affirmative  relief,  judgment  must  be  given  accord- 
ingly- 

§264. — [Entry  of  the  verdict.] — ^Upon  receiving  a  verdict, 
the  clerk  shall  make  an  entry  in  his  minutes,  specifying  the 
time  and  place  of  the  trial,  the  names  of  the  jurors  and  wit- 
nesses, the  verdict,  and  either  the  judgment  rendered  thereon, 
or  an  order  that  the  cause  be  reserved  for  argument  or  further 
consideration. 

If  a  different  direction  be  not  given  by  the  court,  the  clerk 
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must  enter  judgment  in  conformity  with  the  verdict.  K  an 
exception  be  taken,  it  may  be  reduced  to  writing  at  the  time, 
or  entered  in  the  judge's  minutes,  and  afterwards  settled  as 
provided  by  the  rules  of  the  court,  and  then  stated  in  writing 
in  a  case,  or  separately,  with  so  much  of  the  evidence  as  may 
be  material  to  the  questions  to  be  raised,  but  need  not  be 
sealed  or  signed,  nor  need  a  bill  of  exceptions  be  made.  If 
the  exceptions  be  in  the  first  instance  stated  in  a  case,  and  it  be 
afterwai'd  necessary  to  separate  them,  the  separation  may  be 
made  under  the  direction  of  the  court,  or  a  judge  thereof. 

The  judge  who  tries  the  cause  may,  in  his  discretion,  enter- 
tain a  motion  to  be  made  on  his  minutes  to  set  aside  a  verdict 
and  grant  a  new  trial  upon  exceptions,  or  for  insufficientevi- 
dence,  or  for  excessive  damages ;  but  such  motion  in  actions 
hereafter  tried,  if  heard  upon  the  minutes,  can  only  be  heard 
at  the  same  term  or  circuit  at  which  the  trial  is  had.  When 
such  motion  is  heard,  and  decided  upon  the  minutes  of  the 
judge,  and  an  appeal  is  taken  from  the  decision,  a  case  or 
exceptions  must  be  settled  in  the  usual  form,  upon  which  the 
argument  of  the  appeal  must  be  had.  [JOaws  of  75th  Session^ 
Chap.  392 ;  April  16, 1852.] 

§  265. — [MotioM  for  new  ^riafo.Jr-A  motion  for  a  new  trial, 
on  a  case  or  exceptions,  or  otherwise,  and  an  application 
for  judgment  on  a  special  verdict  or  case  reserved  for  argu- 
ment or  further  consideration,  must  in  the  first  instance  be 
heard  and  decided  at  the  circuit  or  special  term,  except  that 
when  exceptions  are  taken,  the  judge  laying  the  cause  may, 
at  the  trial,  direct  them  to  be  heard  in  the  first  instance  at  the 
general  term,  and  the  judgment  in  the  mean  time  suspended ; 
and  in  that  case  they  must  be  there  heard  in  the  first  instance, 
and  judgment  there  given.  And  when  upon  a  trial  the  case 
presents  only  questions  of  law,  the  judge  may  direct  a  verdict, 
subject  to  the  opinion  of  the  court  at  the  general  term,  and  in 
that  case  the  ^plication  f<«'  judgment  must  be  made  at  die 
general  term.  Every  judgment  rendered  upon  a  verdict  taken, 
subject  to  the  opinion  of  the  court  at  a  general  term,  may  be 
reviewed  by  the  Court  of  Appeals  in  the  same  manner  and  with 
the  like  effect  as  if  exceptions  had  been  duly  taken  at  the  pro- 
per time ;  provided  it  shall  appear  by  the  return  that  questions 
of  law  were  involved  in  the  rendition  of  the  judgment.  [Lcmoa 
€ff  SWA  Sessum,  Chap.  728,  §  10  ;  April  16, 1867.] 
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Chapter  IV. 

TRIAL  BY  THE  COURT. 

Section  266.  Trial  by  jury,  how  waiYocL 

267.  On  trial  by  the  court,  judgment  to  be  giren  in  twenty  day& 

268.  Exceptions,  how  and  when  taken. 

269.  Proceedings  upon  judgment  on  issue  of  law. 

§  266. — [Trial  ly  jury^  how  v>aived.] — Trial  by  jury  may 
be  waived  by  the  several  parties  to  an  issue  of  fact,  in  actions 
on  contract,  and  with  the  assent  of  the  coart,  in  other  actions^ 
in  the  manner  following : 

1.  By  failing  to  appear  at  the  trial. 

2.  By  written  consent,  in  person  or  by  attorney,  filed  with 
the  clerk. 

3.  By  oral  consent,  in  open  court  entered  in  the  minutes. 

§  267.  [On  trial  by  the  courts  jvdgment  to  he  given  in  twenty 
days.] — ^Upon  the  trial  of  a  question  of  fact  by  the  court,  its 
decision  shall  be  given  in  writing,  and  shall  contain  a  statement 
of  the  facts  found  and  the  conclusions  of  law,  separately ;  and 
upon  a  trial  of  an  issue  of  law,  the  decision  shall  be  made 
in  the  same  manner,  stating  the  conclusions  of  law.  Snch  de* 
cision  shall  be  filed  with  the  clerk  within  twenty  days  after  the 
court  at  which  the  trial  took  place.  Judgment  upon  the  de* 
cision  shall  be  entered  accordingly. 

§  268. — [JSeceptionSy  how  and  when  taken.] — For  the  pur- 
poses of  an  appeal,  either  party  may  except  to  a  decision  on 
a  matter  of  law  arising  upon  such  trial,  within  ten  days  after 
notice  in  writing  of  the  judgment,  in  the  same  manner  and 
with  the  same  effect,  as  upon  a  trial  by  jury.  And  either 
party  desiring  a  review  upon  the  evidence  appearing  on  the 
trial,  either  of  the  questions  of  fact  or  of  law,  may  at  any  time 
within  ten  days  after  notice  of  the  judgment,  or  within  such 
time  as  may  be  prescribed  by  the  rules  of  the  court,  make  a 
case  or  exceptions  in  like  manner  as  upon  a  trial  by  jury, 
except  that  the  judge  in  settling  the  case  must  briefly  specify 
the  facts  found  by  him,  and  his  conclusions  of  law.  But  the 
questions  whether  of  fact  or  of  law,  arising  upon  the  trial,  cau 
only  be  reviewed  in  the  manner  prescribed  by  this  section, 
the  questions  of  law  in  every  stage  of  the  appeal,  and  the 
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questions  of  fact  upon  the  appeal  to  the  general  term  of  the 
eame  court,  as  prescribed  in  section  three  hundred  and  forty- 
eight. 

No  finding  of  facts  by  the  General  Term  shall  be  required 
for  the  purpose  of  review  in  the  Court  of  Appeals ;  and  if  the 
judgment  be  reversed  at  the  General  Term,  it  fIuiU  not  be 
deemed  to  have  been  reversed  on  questions  of  fact,  unless  so 
stated  in  the  judgment  of  reversal ;  and  in  that  case,  the  ques- 
tion whether  the  judgment  should  have  been  reversed  either 
upon  questions  of  fact  or  of  law,  shall  be  open  to  review  in  the 
Court  of  Appeals. 

The  provisions  of  this  section,  and  also  of  section  two  hun- 
dred and  seventy-two,  as  they  are  hereby  amended,  shall  apply 
to  appeals  now  pending,  as  well  as  to  those  hereafter  brought. 

§  269. — [^Proceedings  upon  judgment  on  issue  of  law.'] — On 
a  judgment  for  the  plaintiflF  upon  an  issue  of  law,  the  plaintiff 
may  proceed  in  the  manner  prescribed  by  the  first  two  sub- 
divisions of  section  two  hundred  and  forty-six,  upon  the 
failure  of  the  defendant  to  answer,  where  the  summons  was 
personally  served.  If  judgment  be  for  the  defendant,  upon  an 
issue  of  law,  and  if  taking  of  an  account,  or  the  proof  of  any 
fact  be  necessary  to  enable  the  court  to  complete  the  judgment, 
a  reference  or  assessment  by  jury  may  be  ordered,  as  in  that 
section  provided. 

Chapter  V. 

TSIAL  BY  BEFEBEES. 

SicnoK  270.  All  issues  referable  by  consent. 

271.  When  reference  may  be  compiilsorily  ordered. 

272.  Report  to  stand  as  decision  of  the  court. 
278.  Referees,  how  chosen. 

§  270. — [AU  issues  referahle  hy  consent.'] — ^AU  or  any  of  the 
issues  in  the  action,  whether  of  fact  or  of  law,  or  both,  may  be 
referred,  upon  the  written  consent  of  the  parties. 

§  271. — [When  reference  may  he  coinpulsorUy  ordered.] — 
Where  the  parties  do  not  consent,  the  court  may,  upon  the 
application  of  either,  or  of  its  own  motion,  except  where  the 
investigation'  will  require  the  decision  of  difficult  questions  of 
law,  direct  a  reference  in  the  following  cases: 
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1.  Where  the  trial  of  an  issue  of  fact  shall  requii-e  the  ex- 
amination of  a  long  account  on  either  side ;  in  which  case,  the 
referees  may  be  directed  to  hear  and  decide  the  whole  issue, 
or  to  report  upon  any  specific  question  of  fact  involved  there- 
in; or, 

2.  Where  the  taking  of  an  account  shall  be  necessary  for  the 
information  of  the  court,  before  judgment,  or  for  carrying  a 
judgment  or  order  into  effect;  or, 

3.  Where  a  question  of  fact,  other  than  upon  the  plead- 
ings, shall  arise,  upon  motion  or  otherwise,  in  any  stage  of  the 
action. 

§  272. — [Trial  hy  refereeaJ] — ^The  trial  by  referees  shall  be 
conducted  in  the  same  manner  and  on  similar  notice  as  a  trial 
by  the  court.  They  shall  have  the  same  power  to  grant  ad- 
journments and  to  allow  amendments  to  any  pleadings  and  to 
the  summons  as  the  court  upon  such  trial,  upon  the  same  terms 
and  with  the  like  effect.  They  shall  have  the  same  power  to 
preserve  order  and  punish  all  violations  thereof  upon  such  trial, 
and  to  compel  the  attendance  of  witnesses  before  them,  by 
attachment,  and  to  punish  them  as  for  a  contempt  for  non-at- 
tendance or  refusal  to  be  sworn  or  testify,  as  is  possessed  by  the 
court.  They  must  state  the  facts  found  and  the  conclusions  of 
law  separately,  and  their  decision  must  be  given,  and  may  be 
excepted  to  and  reviewed  in  like  manner,  and  with  like  effect 
in  all  respects,  as  in  cases  of  appeal  under  section  268 ;  and 
they  may  in  like  manner  settle  a  case  or  exceptions.  The 
report  of  the  referees  upon  the  whole  issue  shall  stand  as  the 
decision  of  the  court,  and  judgment  may  be  entered  thereon  in 
the  same  manner  as  if  the  action  had  been  tried  .by  the  court: 
When  the  reference  is  to  report  the  facts,  the  report  shall  have 
the  effect  of  a  special  verdict. 

When  the  case  on  appeal  shall  have  been  heard  and  decided 
at  the  general  term,  upon  the  report  of  the  referee  and  excep- 
tions, without  a  case  containing  the  evidence,  the  decision  may 
be  reviewed  in  like  manner  on  appeal  to  the  Court  of  Appeals. 
If  the  judgment  be  reversed  at  the  general  term  and  a  new 
trial  ordered,  it  shall  not  be  deemed  to  have  been  reversed  on 
questions  of  fact,  unless  so  stated  in  the  judgment  of  reversal; 
and  in  that  case,  the  question  whether  the  judgment  should 
have  been  reversed  either  upon  questions  of  fact  or  of  law,  shall 
be  open  to  review  in  the  Court  of  Appeals. 
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« 

§  273. — iReferees^  how  chosen.'] — ^In  all  cases  of  reference, 
the  parties,  except  when  an  infant  may  be  a  party,  may  agree 
upon  a  suitable  person  or  persons,  not  exceeding  three,  and  the 
reference  shall  be  ordered  accordingly ;  and,  if  the  parties  do 
not  agree,  the  court  shall  appoint  one  or  more  referees,  not  ex- 
ceeding three,  who  shall  be  free  from  exception. 

Chapteb  VI. 

HAJEVHEB  01*  ENTERING  JT7DGMENT. 

SiCTioK  274.  Judgment  may  be  for  or  against  any  of  the  parties. 

275.  The  relief  to  be  awarded  to  the  plain tiiF. 

276.  Rate  of  damages  where  damages  are  recoverable. 

277.  Judgment  in  action  for  recovery  of  personal  property. 

278.  Judgment  upon  issue  of  law  or  of  fact,  to  be  upon  direction  of  a 

single  judge,  or  on  report  of  referees,  subject  to  review  at  general 
term. 

279.  Clerk  to  keep  a  judgment  book. 

280.  Judgment  to  be  entered  in  judgment  book. 

281.  Judgment  rolL 

282.  Judgment,  in  what  cases  and  how  to  be  docketed. 

§  274. — [Judffment  may  he  for  or  against  either  of  the  par- 
UesJ] — Judgment  may  be  given  for  or  against  one  or  more  of 
several  plaintifis,  and  for  or  against  one  or  more  of  several 
defendants,  and  it  may  determine  the  ultimate  rights  of 
the  parties  on  each  side,  as  between  themselves,  and  it  may 
grant  to  the  defendant  any  affirmative  relief  to  which  he  may 
be  entitled.  In  an  action  against  several  defendants,  the 
court  may,  in  its  discretion,  render  judgment  against  one  ,or 
more  of  them,  leaving  the  action  to  proceed  against  the  others, 
whenever  a  several  judgment  may  be  proper.  The  court  may 
also  dismiss  the  complaint  with  costs,  in  favor  of  one  or  more 
defendants,  in  case  of  unreasonable  neglect  on  the  part  of  the 
plaintiff  to  serve  the  summons  on  other  defendants,  or  to  pro- 
ceed in  the  cause  against  the  defendant  or  defendants  served. 
[laws  of  15th  Session  Chap.  392 ;  April  16, 1852.] 

§  275. — [jf%^  relief  to  he  awarded  to  theplaintifJ] — ^The  re- 
Uef  granted  to  the  plaintiff,  if  there  be  no  answer,  cannot  ex- 
ceed that  which  he  shall  have  demanded  in  his  complaint ;  but 
in  any  other  case,  the  court  may  grant  him  any  relief  con- 
sistent with  the  case  made  by  the  complaint  and  embraced 
within  the  issue. 
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§  276. — [jRate  qfdamagesy  w/iere  damages  are  recoverable.'] — 
Whenever  damages  are  recoverable,  the  plaintiff  may  claim 
and  recover,  if  he  show  himself  entitled  thereto,  any  rate  of 
damages  which  he  might  have  heretofore  recovered  for  the 
same  cause  of  action. 

§  277. — [Jt^dgment  in  action  for  recovery  of  personal  pro- 
perty.]— In  an  action  to  recover  the  possession  of  personal  pro- 
perty, judgment  for  the  plaintiff  may  be  for  the  possession,  or 
for  the  recovery  of  possession,  or  the  value  thereof,  in  case 
a  delivery  cannot  be  had,  and  of  damages  for  the  detention. 
If  the  property  have  been  delivered  to  the  plaintiff,  and  the 
defendant  claim  a  return  thereof,  judgment  for  the  defendant 
may  be  for  a  return  of  the  property,  or  the  value  thereof,  in 
case  a  return  cannot  be  had,  and  damages  for  taking  and  with- 
holding the  same. 

§  278. — [Judgment  upon  issues  Jiow  entered.] — Judgment 
upon  an  issue  of  law,  of  fact,  or  upon  confession,  or  upon 
failure  to  answer,  (except  where  the  clerk  is  authorized  to  enter, 
the  same  by  the  firet  subdivision  of  section  two  hundred  and 
forty-six,  and  by  section  three  hundred  and  eighty-four,  and 
except  where  it  may  be  given  at  the  general  term,  as  provided 
in  section  two  hundred  and  sixty-five,)  shall  in  the  first  instance 
be  entered  upon  the  direction  of  a  single  judge,  or  report  of 
referees,  subject  to  review  at  the  general  term,  on  the  demand 
of  either  party,  as  herein  provided.  [Laws  of  75th  Session, 
Chap.  392/  AprU  16, 1852.] 

§  279. — [Clerk  to  keq>  a  Judgment  book.] — ^The  clerk  shall 
keep  among  the  records  of  the  court,  a  book  for  the  entry  of 
judgments,  to  be  called  the  "judgment-book." 

§  280. — [Judgment  to  be  entered  in  Jttdgment-book.] — ^The 
judgment  shall  be  entered  in  the  judgment-book,  and  shall 
specify  clearly  the  relief  granted,  or  other  determination  of 
the  action. 

§  281. — [Judgrnent-roUJ] — Unless  the  party  or  his  attorney 
shall  furnish  a  judgment  roll,  the  clerk,  immediately  after 
entering  the  judgment,  shall  attach  together,  and  file  the 
following  papers,  which  shall  constitute  the  judgment  roll ; 

1.  In  case  the  complaint  be  not  answered  by  any  defendant, 
the  summons  and  complaint,  or  copies  thereof,  proof  of  service, 
and  that  no  answer  has  been  received,  the  report,  if  any,  and 
a  copy  of  the  judgment. 
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2.  In  all  other  cases  the  snmmons,  pleadings  or  copies, 
thereof,  and  a  copy  of  the  judgment,  with  any  verdict  or  re- 
port, the  offer  of  the  defendant,  exceptions,  case,  and  all  orders 
and  papers  in  any  way  involving  the  merits,  and  necessarily 
affecting  the  judgment.  \_Laws  of  75th  Session^  Chap.  392; 
April  16, 1852.] 

§.282. — [Judffmenty  in  wh<U  cases  and  how  to  he  docketed.'] — 
On  filing  a  judgment  roll  upon  a  judgment,  directing  in  whole 
or  in  part  the  payment  of  money,  it  may  be  docketed  with  the 
clerk  of  the  county  where  it  was  rendered,  and  in  any  other 
county,  upon  the  filing  with  the  clerk  thereof  a  transcript  of 
the  original  '^  docket,^'  and  shall  be  a  lien  on  the  real  property 
in  the  county  where  the  same  is  docketed,  of  every  person 
against  whom  any  such  judgment  shall  be  rendered,  and  which 
he  may  have  at  the  time  of  docketing  thereof,  in  the  county  in 
which  such  real  estate  is  situated,  or  which  he  shall  acquire  at 
any  time  thereafter  for  ten  years  from  the  time  of  docketing 
the  same  in  the  county  where  it  was  rendered.  But  whenever 
an  appeal  from  any  judgment  shall  be  pending,  and  the 
undertaking  requisite  to  stay  execution  on  such  judgment  shall 
have  been  given,  and  the  appeal  perfected  as  provided  in  the 
Code,  the  court  in  which  such  judgment  was  recovered  may 
on  special  motion,  after  notice  to  the  person  owning  the  judg- 
ment, in  such  terms  as  they  shall  see  fit,  direct  an  entiy  to 
be  made  by  the  clerk  on  the  docket  of  such  judgment  that 
the  same  is  "  secured  on  appeal,'^  and  thereupon  it  shall  cease 
dnring  the  pending  of  the  appeal  to  be  a  lien  on  the  real  pro- 
perty of  the  judgment  debtor  as  against  purchasers  and  mort- 
gagees in  good  faith. 
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TITLE  IX. 

OF  THE  EXECUTION  OP  THE  JUDGMENT  IN  CIVIL  ACTIONS. 

Chaptxb  I.  The  execution. 

11.  Proceedings  supplementary  to  the  execution. 

•  « 

Chapteb  I. 

THE  EXECUTION. 

Section  288.  Execution  within  five  years,  of  course,  as  prescribed  by  this  title. 

284.  After  five  years,  to  be  issued  by  leave  of  court.     Leave,  how 

obtained.  When  unnecessary.  Executionon  judgment  of  justices* 
or  other  inferior  courts  when  docketed,  how  issued. 

285.  Other  judgments,  how  enforced. 

286.  The  difibrent  kinds  of  execution. 

287.  To  what  counties  execution  may  be  issued. 

288.  Execution  against  the  person,  in  what  cases,  and  when. 

289.  Form  of  the  execution. 

200.  To  be  returnable  in  sixty  days. 

291.  Existing  laws  relating  to  execution  continued,  until  otherwise  pro- 
vided. 

§  283. — [Meecution  within  five  yeara^  of  course  as  prescribed 
by  this  title.'] — Writs  of  execution  for  the  enforcement  of  judg- 
ments as  now  used,  are  modified  in  conformity  to  this  title, 
and  the  party  in  whose  favor  judgment  has  been  heretofore 
or  shall  hereafter  be  given,  may  at  any  time  within  five  years 
after  the  entry  of  judgment,  proceed  to  enforce  the  same  as 
prescribed  by  this  title. 

§  284. — [After  five  years,  to  he  issued  by  leave  of  court,] 
— ^After  the  lapse  of  five  years  from  the  entry  of  judgment,  an 
execution  can  be  issued  only  by  leave  of  the  court,  upon  motion 
with  personal  notice  to  the  adverse  party,  unless  he  be  absent 
or  non-resident,  or  cannot  be  foun^  to  make  such  service,  in 
which  case  such  service  may  be  made  by  publication,  or  in 
such  other  manner  as  the  court  shall  direct.  Such  leave  shall 
not  be  given,  unless  it  be  established  by  the  oath  of  the  party, 
or  other  satisfactory  proof  that  the  judgment  or  some  part  there- 
of remains  unsatisfied  and  due.  But  the  leave  shall  not  be 
necessary  when  execution  has  been  issued  on  the  judgment 
within  the  five  years,  and  returned  unsatisfied  in  whole  or  in 
part. 
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[Zeave^  how  obtained,  Ececution  on  judgment  of  justice^ 
or  other  inferior  courts  when  docketed,  how  issued.] — When 
judgment  shall  have  been  rendered  in  a  court  of  justice  of  the 
peace,  or  in  a  justice's  or  other  inferior  court  in  a  city,  and 
docketed  in  the  office  of  the  clerk  of  the  county,  the  applica- 
tion for  leave  to  issue  execution  must  be  to  the  county  court 
of  the  county  where  the  judgment  was  rendered,  or  in  the  city 
and  county  of  New  -York,  to  the  Court  of  Common  Fleas  of 
that  city  and  county. 

§285. — [Other  judgments,  how  enforced.] — ^Where  a  judg- 
ment requires  the  payment  of  money  or  the  delivery  of  real 
or  personal  property,  the  same  may  be  enforced  in  those  re- 
spects by  execution,  as  provided  in  this  title.  Where  it  requires 
the  performance  of  any  other  act,  a  certified  copy  of  the  judg- 
ment may  be  served  upon  the  party  against  whom  it  is  given, 
or  the  person  or  officer  who  is  required  thereby,  or  by  law,  to 
obey  the  same,  and  his  obedience  thereto  enforced.  If  he  re- 
fuse, he  may  be  punished  by  the  court  as  for  a  contempt. 

§  286.  [The  different  kinds  of  execution.] — ^There  shall  be 
three  kinds  of  execution ;  one  against  the  property  of  the 
judgment  debtor,  another  against  his  person,  and  the  third  for 
the  delivery  of  the  possession  of  real  or  personal  property,  or 
such  delivery  with  damages  for  withholding  the  same.  They 
shall  be  deemed  the  process  of  the  court,  but  they  need  not  be 
sealed  nor  subscribed,  except  as  prescribed  in  section  289. 

§287. — \£iDecutions  issue  to  wTiat  counties.] — When  the 
execution  is  against  the  property  of  the  judgment  debtor,  it 
m^  be  issued  to  the  sheriff  of  .any  county  where  judgment 
19  docketed.  When  it  requires  the  delivery  of  real  or  personal 
property,  it  must  be  issued  to  the  sheriff  of  the  county  where 
the  property,  or  some  part  thereof,  is  situated.  Executions 
may  be  issued  at  the  same  time  to  different  counties.  Beal 
property,  adjudged  to  be  sold,  must  be  sold  in  the  county 
where  it  lies,  by  the  sheriff  of  the  county,  or  by  a  referee 
appointed  by  the  court  for  that  purpose,  and  thereupon  the 
sheriff  or  referee  must  execute  a  conveyance  to  the  purchaser, 
which  conveyance  shall  be  effectual  to  pass  the  rights  and  in- 
terests of  the  parties  adjudged  to  be  sold.  [Iaiws  of  75th  Ses- 
sum.  Chap.  392  ;  April  IQth,  1852.] 

§288.  [Ececution  against 'the  person,  in  what  cases  and 
'when.'] — If  the  action  be  one  in  which  the  defendant  might 


106  THE  CODE   OF   PROCEDURE. 

have  been  arrested,  as  provided  in  section  179  and  section  181, 
an  execution  against  the  person  of  the  judgment  debtor  may 
be  issued  to  any  county  within  the  jurisdiction  of  the  court, 
after  the  return  of  an  execution  against  his  property  unsatisfied 
in  whole  or  in  part. 

§  289. — [I^orm  of  the  execution.'] — ^The  execution  must  be 
directed  to.  the  sheriflf,  or  coroner,  when  the  sheriff  is  a  party  or 
interested,  subscribed  by  the  party  issuing  it,  or  his  attorney, 
and  must  intelligibly  refer  to  the  judgment,  stating  the  court, 
the  county  where  the  judgment  roll  or  transcript  is  filed,  the 
names  of  the  parties,  the  amount  of  the  judgment,  if  it  be  for 
money,  and  the  amount  actually  due  thereon,  and  the  time  of 
docketing  in  the  county  to  which  the  execution  is  issued,  and 
shall  require  the  officer  substantially  as  follows  : 

1.  If  it  be  against  the  property  of  the  judgment  debtor,  it 
shall  require  the  officer  to  satisfy  the  judgment  out  of  the  per- 
sonal property  of  such  debtor ;  and  if  sufficient  personal  pro- 
perty cannot  be  found,  out  of  the  real  property  belonging  to 
him  on  the  day  when  the  judgment  was  docketed  in  the  county, 
or  at  any  time  thereafter: 

2.  If  it  be  against  real  or  personal  property  in  the  hands  of 
personal  representatives,  heirs,  devisees,  legatees,  tenants  of 
real  property,  or  trustees,  it  shall  require  the  officer  to  satisfy 
the  judgment  out  of  such  property : 

3.  If  it  be  against  the  person  of  the  judgment  debtor,  it  shall 
require  the  officer  to  arrest  such  debtor,  and  commit  liim  to 
the  jail  of  the  county  until  he  shall  pay  the  judgment,  or  be 
discharged  according  to  law : 

4.  If  it  be  for  the  delivery  of  the  possession  of  real  or  per- 
sonal property,  it  shall  require  the  officer  to  deliver  the  posses- 
sion of  the  same,  particularly  describing  it,  to  the  party  entitled 
thereto,  and  may,  at  the  same  time,  require  the  officer  to  satisfy 
any  costs,  damages,  or  rents  and  profits,  recovered  by  the  same 
judgment  out  of  the  personal  property  of  the  party  against 
whom  it  was  rendered,  and  the  value  of  the  property  for  which 
the  judgment  was  recovered,  to  be  specified  therein,  if  a  de- 
livery thereof  cannot  be  had ;  and  if  sufficient  personal  prop- 
erty cannot  be  found,  then  out  of  the  real  property  belonging 
to  him  on  the  day  when  the  judgment  was  docketed,  or  at  any 
time  thereafter,  and  shall,  in  that  respect,  be  deemed  an  execu- 
tion against  property. 
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§  290, — [To  be  returnable  in  &ixty  days.'] — The  execution  shall 
be  returnable  within  sixty  days  after  its  receipt  by  the  officer  to 
the  clerk  with  whom  the  record  of  judgment  is  -filed. 

§  291. — [Etisting  laws  relating  to  execution  contintced  until 
otherwise  provided.] — Until  otherwise  provided  by  the  legisla- 
ture, the  existing  provision  of  law  not  in  conflict  with  this 
chapter,  relating  to  executions,  and  their  incidents,  the  property 
liable  to  sale  on  execution,  the  sale  and  redemption  thereof, 
the  powers  and  rights  of  officers^  their  duties  thereon,  and  the 
proceedings  to  enforce  those  duties,  and  the  liability  of  their 
Bureties,  shall  apply  to  the  executions  prescribed  in  this  chapter. 

Chapter  II. 

PBOOEEDINGS  SUPPLEMENTABY  TO  THE  EXECUTION. 

Sicnoii  292.  When  execution  returned  unaatisfied,  order  for  dificoTery  of  pro- 
perty allowed.  Also  when  judgment  debtor  refuses  to  apply 
property  to  satisfy  judgment  Manner  of  proceeding  to  examine 
judgment  debtor. 

298.  Any  debtor  may  pay  execution  against  his  creditor. 

294.  Examination  of  debtors  of  judgment  debtor,  or  of  those  having 

property  bdonging  to  him. 

295.  Witnesses  required  to  testify. 

296.  Compelling  party  or  witness  to  attend.    Examinations,  when  to  be 

on  oath. 
W,  Judge  may  order  property  to  be  applied  on  execution. 
298;  Judge  may  appoint  receiver,  and  prohibit  transfer,  etc.,  of  property. 

299.  Proceedings  upon  daim  of  another  party  to  property,  or  on  denial 

of  indebtedness  to  judgment  debtor. 

300.  Beference  may  be  ordered. 

801.  Costs  of  proceedings. 

802.  Disobedience  of  order,  how  punished. 

§  292. — {When  execution  returned  unsatisfied^  order  for  die- 
eovery  of  property  allowed.  Also^  when  judgment  debtor  re- 
fuses to  ofpply  property  to  saUsfy  judgment.  Manner  qf  pro- 
ceeding to  examine  judgment  debtor.] — (1.)  When  on  execution 
against  property  of  the  judgment  debtor^  or  of  any  one  of  the 
seyeral  debtors  in  the  same  judgment,  issued  to  the  sheriff  of 
the  county  where  he  resides,  or  if  he  do  not  reside  in  the  state, 
to  the  sheriff  of  the  county  where  a  judgment  roll,  or  a  tran- 
script of  a  justice's  judgment,  for  twenty-five  dollars  or  upwards, 
exdusiye  of  costs,  is  filed,  is  returned  unsatisfied,  in  whole  or 
in  part,  the  judgment  creditor,  at  any  time  after  such  return 
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made,  is  entitled  to  an  order  from  a  judge  of  the  court,  or  a 
county  judge  of  the  county  to  which  the  execution  was  issued, 
or  a  judge  of  the  Court  of  Common  Pleas  for  the  city  and 
county  of  New  York,  when  the  execution  was  issued  to  such 
city  and  county,  requiring  such  judgment  debtor  to  appear 
and  answer  concerning  his  property,  before  such  judge,  at  a 
time  and  place  specified  in  the  order,  within  the  county  to 
which  the  execution  was  issued.  (2.)  After  the  issuing  of  an 
execution  against  property,  and  upon  proof  by  aflSdavit,  of  a 
party  or  otherwise,  to  the  satisfaction  of  the  court,  or  a  judge 
thereof,  or  county  judge,  or  any  judge  of  the  Court  of  Common 
Pleas  for  the  city  and  county  of  New  York,  that  any  judgment 
debtor,  residing  in  the  county  where  such  judge  or  pfficel*  re- 
sides, has  property,  which  he  unjustly  refuses  to  apply  toward 
the  satisfaction  of  the  judgment,  such  court  or  judge  may,  by 
an  order,  require  the  judgment  debtor  to  appear  at  a  specified 
time  and  place,  to  answer  concerning  the  same :  and  such  pro- 
ceedings may  thereupon  be  had  for  the  application  of  the  pro- 
perty of  the  judgment  debtor  toward  the  satisfaction  of  the 
judgment  as  are  provided  upon  the  return  of  an  execution. 
Whenever  it  shall  satisfactorily  appear,  by  affidavit,  to  a  justice 
of  the  Supreme  Court,  that  such  county  judge,  or  judge  of  said 
Court  of  Common  Fleas,  is  incapacitated  from  acting  in  any  of 
the  proceedings  whatever,  herein  authorized,  from  any  cause  or 
causes  whatsoever,  such  justice  of  the  Supreme  Court  shall 
have  the  same  powers  and  authority,  in  all  cases  whatever,  as 
are  herein  conferred  upon  him  as  to  cases  of  judgments  in  the 
Supreme  Court.  (3.)  On  an  examination  under  this  section, 
either  party  may  examine  witnesses  in  his  behalf,  and  the  judg- 
ment debtor  may  be  examined  in  the  same  manner  as  a  wit- 
ness. (4.)  Instead  of  the  order  requiring  the  attendance  of  the 
judgment  debtor,  the  judge  may,  upon  proof  by  affidavit  or 
otherwise,  to  his  satisfaction,  that  there  is  danger  of  the  debtor's 
leaving  the  state,  or  concealing  himself,  and  that  there  is  reason 
to  believe  he  has  property  which  he  unjustly  refuses  to  apply 
to  such  judgment,  issue  a  warrant  requiring  the  sheriff  of  any 
county  where  such  debtor  may  be,  to  arrest  him  and  bring  him 
before  such  judge.  Upon. being  brought  before  the  judge,  he 
may  be  examined  on  oath  ;  and  if  it  then  appears  that  there  is 
danger  of  the  debtor's  leaving  the  state,  and  that  he  has  pro* 
perty  which  he  has  unjustly  refused  to  apply  to  such  judgment, 
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ordered  to  enter  into  an  undertaking  with  one  or  more  sureties, 
that  he  will  from  time  to  time  attend  before  the  judge  as  he 
shall  direct,  and  that  he  will  not,  during  the  pendency  of  th^ 
proceedings,  dispose  of  any  portion  of  his  property,  not  exempt 
from  execution.  In  default  of  entering  into  such  undei*taking, 
he  may  be  committed  to  prison,  by  warrant  of  the  judge,  as  for 
a  contempt.  (5.)  ^o  person  shall,  on  examination  pursuant  to 
this  chapter,  be  excused  from  answering  any  question  on  the 
ground  that  his  examination  will  tend  to  convict  him  of  the 
commission  of  a  fraud ;  but  his  answer  shall  not  be  used  as  evi- 
dence against  him  in  any  criminal  proceeding  or  prosecution. 

§  293. — [Any  debtor  may  pay  execution  against  his  creditor.'] 
—After  the  issuing  of  execution  against  property,  any  person 
indebted  to  the  judgment  debtor  may  pay  to  the  sheriff  the 
amount  of  his  debt,  or  so  much  thereof  as  shall  be  necessary  to 
satisfy  the  execution,  and  the  sheriff's  receipt  shall  be  a  suffi- 
cient discharge  for  the  amount  so  paid. 

§  294. — [EBamination  of  d^tora  of  judgment  debtor^  or  of 
those  having  property  belonging  to  him.] — ^After  the  issuing  or 
return  of  an  execution  against  property  of  the  judgment  debtor, 
or  of  any  one  of  several  debtors  in  the  same  judgment,  and 
upon  an  affidavit,  that  any  person  or  corporation  has  property 
of  such  judgment  debtor,  or  is  indebted  to  him  in  an  amount 
exceeding  ten  dollars,  the  judge  may  by  an  order  require  such 
person  or  corporation,  or  any  officer  or  member  thereof,  to 
appear  at  a  specified  time  and  place,  and  answer  concerning 
the  same.  The  judge  may  also,  in  his  discretion,  require  notice 
of  such  proceeding  to  be  given  to  any  party  to  the  action,  in 
such  manner  as  may  seem  to  him  proper. 

§  295. — [  Witnesses  required  to  testify.] — ^Witnesses  may  be 
required  to  appear  and  testify  on  any  proceedings  under  this 
chapter,  in  the  same  manner  as  upon  the  trial  of  an  issue. 

§  296. — [Compelling  party  or  witnesses  to  attend.  Examina- 
tionsj  when  to  be  on  oath.] — ^The  party  or  witness  may  be  required 
to  attend  before  the  judge,  or  before  a  referee,  appointed  by 
the  court  or  judge ;  if  before  a  referee,  the  examination  shall 
be  taken  by  the  referee,  and  certified  by  the  judge.  All  ex- 
aminations and  answers  before  a  judge  or  referee,  under  this 
chapter,  shall  be  on  oath,  except  that  when  a  corporation 
answers,  the  answer  shall  be  on  the  oath  of  an  officer  thereof. 

§  297. — [Judge  may  order  property  to  be  applied  •on  eoaecvr 
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tion.'] — ^The  judge  may  order  any  property  of  the  judgment 
debtor,  not  exempt  from  execution,  in  the  hands  either  of  him- 
self or  any  other  person,  or  due  to  the  judgment  debtor,  to  be 
applied  toward  the  satisfaction  of  the  judgment,  except  that  the 
earnings  of  the  debtor  for  his  personal  services,  at  any  time 
within  sixty  days  next  preceding  the  order,  cannot  be  so 
applied,  when  it  is  made  to  appear  by  the  debtor's  affidavit, 
or  otherwise,  that  such  earnings  are  necessary  for  the  use  of 
family  supported  wholly  or  partly  by  his  labor. 

§  298. — [Judge  may  appoint  recevver  and  prohibit  transfer^ 
etc.^  of  property.'] — ^Kie  judge  may  also  by  order  appoint  a 
receiver  of  the  property  of  the  judgment  debtor,  in  the  same 
manner  and  with  the  like  authority  as  if  the  appointment  was 
made  by  the  court  according  to  section  244.  But  before  the 
.  appointment  of  such  receiver,  the  judge  shall  ascertain,  if  prac- 
ticable, by  the  oath  of  the  party,  or  otherwise,  whether  any 
other  supplementary  proceedings  are  pending  against  the  judg- 
ment debtor;  and  if  such  proceedings  are  eo  pending,  the 
plaintifi*  therein  shall  have  notice  to  appear  before  him,  and 
shall  likewise  have  notice  of  all  subsequent  proceedings  in  re- 
lation to  said  receivership.  No  more  than  one  receiver  of  the 
property  of  a  judgment  debtor  shall  be  appointed.  The  judge 
may  also  by  order  forbid  a  transfer  or  other  disposition  of  the 
property  of  the  judgment  debtor  not  exempt  from  execution, 
and  any  interference  therewith. 

§  299. — [Proceedings  upon  daim  of  another  pa/rty  to  pro- 
perty^ or  on  denial  of  indeltedness  to  jvdgmerU  ddftor."] — ^If  it 
appear  that  a  person  or  corporation,  alleged  to  have  property 
of  the  judgment  debtor,  or  indebted  to  him,  claims  an  interest 
in  the  property,  adverse  to  him,  or  denies  the  debt,  such  in- 
terest or  debt  shall  be  recoverable  only  in  an  action  against 
such  person  or  corporation  by  the  receiver;  but  the  judge 
may,  by  order,  forbid  a  transfer  or  other  disposition  of  such 
property  or  interest,  till  a  sufficient  opportunity  be  given  to 
the  receiver  to  commence  the  action,  and  prosecute  the  same 
to  judgment  and  execution ;  but  such  order  may  be  modified 
or  dissolved,  by  the  judge  granting  the  same,  at  any  time,  on 
•  such  security  as  he  shall  direct ; 

§  300. — [Beference  may  be  ordered.'] — ^The  judge  may  in  his 
discretion  order  a  reference  to  a  referee  agreed  upon  by  the  par- 
ties, or  appointed  by  him  to  report  the  evidence  or  the  facts,  and 
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may  in  his  discretion  appoint  snch  referee  in  the  first  order,  or 
at  any  time.  [Zatos  of  SOth  Se^sion^  Chap.  723,  §  12 ;  April 
17, 1857.] 

§  301. — lOosta  of  proceeding.'] — ^The  jndge  may  allow  to  the 
judgment  creditor,  or  to  any  party  so  examined,  whether  a 
party  to  the  action  or  not,  witnesses^  fees  and  disbnrsements,  and 
a  fixed  sum  in  addition,  not  exceeding  thirty  dollars,  as  costs. 

§  302. — [Disobedience  of  order^  hom  punished.'] — ^If  any 
person,  party,  or  witness,  disobey  an  order  of  the  judge  or  re- 
feree duly  served,  such  person,  party,  or  witness  may  be  pun- 
ished by  the  judge  as  for  a  contempt.  And  in  all  cases  of 
commitment  under  this  chapter,  or  the  act  to  abolish  imprison- 
ment for  debt,  the  person  committed  may,  in  case  of  inability 
to  perform  the  act  required,  or  to  endure  the  imprisonment,  be 
discharged  from  imprisonmont,  by  the  court  or  judge  commit- 
ting him,  or  the  court  in  which  the  judgment  was  rendered,  on 
such  terms  as  may  be  just. 


TITLE  X. 

OF  THE  COSTS  IN  CIVIL  ACTIONS. 

SicriOTf  803.  Fee  bill  abolished.  .  Allowances  giyen,  termed  costs. 
B04.  When  allowed,  of  course,  to  plaintiff 
305.  When  allowed  to  defendant. 

806.  When  allowed  to  either  party  in  the  discretion  of  the  court. 

807.  Amount  of  costs  allowed. 

808.  Allowance,  in  addition,  of  a  percentage  on  the  recovery  or  claim 

809.  Percentage,  how  computed. 

310.  Interest  on  verdict  or  report,  when  allowed. 

811.  Costs,  how  to  be  inserted  in  judgment. 

812.  Clerk*8  fees. 

813.  Referee's  fees. 

814.  Costs  on  postponement  of  trial 

815.  Costs  on  a  motion. 

316.  Costs  against  infant  plain  tiff. 

317.  Costs  in  an  action  by  or  against  an  executor  or  admiDistrator, 

trustee  of  an  express  trust,  or  a  person  expressly  authorized  by 
statute  to  sue. 

818.  Costs  on  review  of  a  decbion  of  an  inferior  court  in  a  specid  pro- 

ceeding. 

819,  820.  Costs  in  actions  by  the  people. 

821.  Costs  against  assignee  of  cause  of  action,  after  action  brought^ 

822.  Costs  on  a  settlement. 

§  303. — [Fee  hill  dbolisJied.    Allowance  given^  termed  cod^.] 
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— All  Statutes  establishing  or  regulating  the  costs  or  fees  of 
attorneys,  solicitors,  and  counsel  in  civil  actions,  and  all  ex- 
isting rules  and  provisions  of  law,  restricting  or  controlling 
the  right  of  a  party  to  agree  with  an  attorney,  solicitor,  or 
counsel,  for  his  compensation,  are  repealed ;  and  hereafter 
the  measure  of  such  compensation  shall  be  left  to  the  agree- 
ment, express  or  implied,  of  the  parties.  But  there  may  be 
allowed  to  the  prevailing  party,  upon  the  judgment,  certain 
sums,  by  way  of  indemnity  for  his  expenses  in  the  action — 
which  allowances  are  in  this  act  termed  costs. 

§  304. — [When  aUov>edy  of  ocmrae^  U>  plaintiff.'] — Costs  shall 
be  allowed,  of  course,  to  the  plaintiflf,  upon  a  recovery,  in  the 
following  cases : 

1.  In  an  action  for  the  recovery  of  real  property,  or  when 
a  claim  of  title  to  real  property  arises  on  the  pleadings,  or  is 
certified  by  the  court  to  have  come  in  question  at  the  trial ; 

2.  In  an  action  to  recover  the  possession  of  personal  property ; 

3.  In  the  actions  of  which,  according  to  section  54,  a  court 
of  a  justice  of  the  peace  has  no  jurisdiction. 

4.  In  an  action  for  the  recovery  of  money,  where  the  plain- 
tiff shall  recover  fifty  dollars  or  more.  But  in  an  action  for 
assault,  battery,  false  imprisonment,  libel,  slander,  mah'cions 
prosecution,  criminal  conversation,  or  seduction,  if  the  plaintiff 
recover  less  than  fifty  dollars  damages,  he  shall  recover  no 
more  costs  than  damages.  And  in  an  action  to  recover  the 
possession  of  personal  property,  if  the  plaintiff  recover  less 
than  fifty  dollars  damages,  he  shall  recover  no  more  costs 
than  damages,  unless  he  recovers,  also,  property,  the  value  of 
which,  with  the  damages,  amounts  to  fifty  dollars.  Such  value 
must  be  determined  by  the  jury,  court  or  referee,  by  whom 
the  action  is  tried. 

When  several  actions  shall  be  brought  on  one  bond,  recog- 
nizance, promissory  note,  bill  of  exchange,  .or  other  instru- 
ment in  writing,  or  in  any  other  case,  for  the  same  cause  of 
action,  against  several  parties  who  might  have  been  joined  as 
defendants  in  the  same  action,  no  costs  other  than  disburse- 
ments shall  be  allowed  to  the  plaintiff  in  more  than  one  of 
such  actions,  which  shall  be  at  his  election,  provided  that  the 
party  or  parties  proceeded  against  in  such  other  action  or 
actions,  shall,  at  the  time  of  the  commencement  of  the  previous 
action  or  actions,  have  been  vdthin  this  state,  and  not  secreted. 
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§  305. — [  When  allowed  to  defendant.'] — Costs  shall  be  al- 
lowed, of  course,  to  the  defendant,  in  the  actions  mentioned 
in  the  last  section,  unless  the  plaintiff  be  entitled  to  costs 
therein. 

§  306. — [  When  cMowed  to  either  party  in  the  discretion  of 
the  court,] — In  other  actions  costs  may  be  allowed  or  not,  in 
tte  discretion  of  the  court. 

In  all  actions  where  there  are  several  defendants,  not  united 
in  interest,  and  making  separate  defences  by  separate  answers, 
and  the  plaintiff  fails  to  recover  judgment  against  all,  the  court 
may  award  costs  to  such  of  the  defendants  as  have  judgment  in 
their  favor,  or  any  of  them. 

In  the  following  cases  the  costs  of  an  appeal  shall  be  in  the 
discretion  of  the  conrt. 

1.  When  a  new  trial  shall  be  ordered. 

2.  When  a  judgment  shall  be  aflBrmed  in  part  and  reversed 
in  part. 

§  307. — \Cost8  to  ie  allowed,] — ^When  allowed,  costs  shall  be 
as  follows : 

1.  To  the  plaintiff  for  all  proceedings  before  notice  of  trial, 
(including  judgment  when  rendered :) 

In  an  action  where  judgment  upon  failure  to  answer  may  be 
had  without  application  to  the  court,  ten  dollars ;  in  an  action 
where  judgment  can  only  be  taken  on  application  to  the  court, 
fifteen  dollars ;  and  two  dollars  for  each  additional  defendant 
upon  whom  process  shall  have  been  served,  except  in  actions 
for  the  foreclosure  of  a  mortgage,  the  allowance  for  additional 
defendants  is  limited  to  ten  such  defendants,  and  in  other  cases 
to  five  such  defendants. 

2.  To  the  defendant  for  all  proceedings  before  notice  of  trial, 
ten  dollars. 

3.  To  either  party  for  all  subsequent  proceedings  before  trial, 
ten  dollars. 

4.  To  either  party  for  the  trial  of  an  issue  of  law,  fifteen 
dollars ;  for  every  trial  of  an  issue  of  fact,  twenty  dollars. 

5.  To  either  party  on  appeal,  except  to  the  Court  of  Appeals, 
and  except  appeals  in  the  cases  mentioned  in  section  three 
hundred  and  forty-nine,  before  argument  fifteen  dollars ;  for 
argument  thirty  dollars ;  and  the  same  costs  shall  be  allowed 
to  cither  party  before  argument,  and  for  argument  on  applica- 
tion for  judgment,  npon  special  verdict,  or  upon  verdict  sub- 
ject to  the  opinion  of  the  court  as  for  a  new  trial  on  a  case 
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made,  and  in  cases  where  exceptions  are  ordered  to  be  heard, 
in  the  first  instance,  at  a  general  term,  under  the  provisions  of 
section  two  himdred  and  sixty-five. 

6.  To  either  party  on  appeal  to  the  Court  of  Appeals,  before 
argument,  twenty-five  dollars;  for  argument,  fifty  dollars;  and 
when  a  judgment  is  affirmed,  the  court  may,  in  its  discretion, 
also  award  damages  for  a  delay,  not  exceeding  ten  per  cent, 
upon  the  amount  of  the  judgment. 

7.  To  either  party,  for  every  circuit  or  term  not  exceeding 
five  circuits,  and  five  special,  and  five  general  terms,  at  which 
the  cause  is  necessarily  on  the  calendar,  and  is  not  reached  or 
postponed,  ten  dollars. 

But  in  an  action  hereafter  brought  to  recover  dower,  before 
admeasurement  of  real  property  aliened  by  the  husband,  the 
plaintiff  shall  not  recover  costs,  unless  it  appear  that  the  dower 
was  demanded  before  the  commencement  of  the  action,  and 
was  refused. 

The  same  costs  shall  be  allowed  to  the  plaintiff  in  proceed- 
ings under  chapter  two,  title  twelve  of  the  second  part  of  this 
Code  as  upon  the  commencement  of  an  action. 

§  308. — [Percentage  to  he  aUowed  plamtiff.'] — In  addition  to 
these  allowances  there  shall  be  allowed  to  the  plaintiff  upon  the 
recovery  of  judgment  by  him  in  any  action  for  the  partition  of 
real  property,  or  for  the  foreclosure  of  a  mortgage,  or  iu  which 
a  warrant  of  attachment  has  been  issued  for  an  adjudication 
upon  a  will  or  other  instrument  in  writing,  and  in  proceedings 
to  compel  the  determination  of  claims  to  real  property,  the 
sum  of  ten  per  cent,  on  the  recovery  as  in  the  next  sectioa 
prescribed,  for  any  amount  not  exceeding  two  hundred  dollars ; 
an  additional  sum  of  five  per  cent,  for  any  additional  amount 
not  exceeding  four  hundred  dollars,  and  an  additional  sum  of 
two  per  cent,  for  any  additional  amount  not  exceeding  one 
thousand  dollars. 

§  309. — [Rule  of  computation.'] — These  rates  shall  be  esti- 
mated upon  the  value  of  the  property  claimed  or  attached  or 
affected  by  the  adjudication  upon  the  will  or  other  instrument, 
or  sought  to  be  partitioned,  or  the  amount  found  due  upon  the 
iiAortgage  in  an  action  for  foreclosure.  And  whenever  it  shall 
be  necessary  to  apply  to  the  court  for  an  order  enforcing  the 
payment  of  an  installment  falling  due  after  judgment  in  an 
action  for  foreclosure,  the  plaintiff  shall  be  entitled  to  the  rate 
of  allowance  in  the  last  section  prescribed,  but  to  no  more  in 
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the  aggregate  than  if  the  whole  amount  of  the  mortgage  had 
been  due  when  judgment  was  entered.  Snch  amount  of  Value 
must  be  determined  by  the  court  or  by  the  commissioners  in 
case  of  actual  partition. 

In  difficult  and  extraordinary  cases,  when  a  trial  has  been 
bad,  except  in  any  of  the  actions  or  proceedings  specified  in 
section  three  hundred  and  eight,  the  court  may  also,  in  its 
discretion,  make  a  further  allowance  to  any  party,  not  exceed- 
ing  five  per  cent,  upon  the  amount  of  the  recovery  or  claim, 
or  subject  matter  involved. 

§  310. — [Interest  on  verdict  orreporty  v>hen  allowed.'] — ^When 
the  judgment  is  for  the  recovery  of  money,  interest  from  the 
tune  of  the  verdict  or  report,  until  judgment  be  finally  entered, 
shall  be  computed  by  the  clerk,  and  added  to  the  costs  of  the 
party  entitled  thereto* 

§  311. — [DtUy  of  clerks  as  to  costs.] — ^The  clerk  shall  insert  in 
the  entry  of  judgment,  on  the  application  of  the  prevailing  party, 
upon  five  days'  notice  to  t2ie  other,  except  when  the  attorneys 
reside  in  the  same  city,  village,  or  town,  and  then  upon  two  days' 
Dotioe,  the  sum  of  the  allowances  for  costs  as  provided  by  this 
Oode,  the  necessary  disbursements,  including  the  fees  of  officers 
allowed  by  law,  the  fees  of  witnesses,  the  reasonable  compensar 
tion  of  commissioners  in  taking  depositions,  the  fees  of  referees, 
and  the  expenses  of  printing  the  papers  for  any  hearing  when 
required  by  a  rule  of  the  court  The  disbursements  shall  be 
stated  in  detail,  and  verified  by  affidavit  A  copy  of  the  items 
of  the  costs  and  disbursements  shall  be  served  with  a  notice  of 
adjustment  [Zofm  ofSOth  Sessim^  Chap.  723,  §  16;  April 
ir,  1857.] 

§  813.— [CTeri?*/?^.]— The  clerk  shall  receive, 

On  every  trial,  from  the  party  bringing  it  on,  one  dollar;  on  • 
entering  a  judgment  by  filing  transcript,  six  cents: 

On  entering  judgment,  fifty  cents;  except  in  courts  where 
the  derks  are  sidaried  officers,  and  in  such  courts  one  dollar. 

He  shall  receive  no  other  £se  for  any  services  whatever  in  a 
civil  action,  exeept  for  copies  of  papers,  at  the  rate  of  five  cents 
for  every  hundred  words. 

§  ZlZ.-^Beferee^efees.'l—Tkei  fees  of  referees  shall  be  three 
dollars  to  each  for  every  day  spent  in  the  business  of  the  refer- 
ence; bnt  the  parties  may  agree  in  writing  upon  any  oUier  rate 
of  oompenaation. 
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§314. — [Costs  on  postponement  of  trial.'] — ^When  an  appli- 
cation shall  be  made  to  a  court  or  referees,  to  postpone  a  trial, 
the  payment  to  the  adverse  party  of  a  sum  not  exceeding  ten 
dollars,  besides  the  fees  of  witnesses,  may  be  imposed,  as  the 
condition  of  granting  the  postponement. 

§  315. — [Costs  on  motions.] — Costs  may  be  allowed  on  a 
motion  in  the  discretion  of  the  court  or  judge,  not  exceeding 
ten  dollars,  and  may  be  absolute,  or  directed  to  abide  the  event 
of  the  action.  [Laws  of  SOth  Session^  Chap.  723,  §  17 ;  April 
17,  1867.] 

§  316. — [Costs  against  infant  plaintiff.] — When  costs  are 
adjudged  against  an  infant  plaintiff,  the  guardian  by  whom  he 
appeared  in  the  action  shall  be  responsible  therefor,  and  pay- 
ment thereof  may  be  enforced  by  attachment. 

§  317.  —  [Costs  by  or  against  executors^  administrators^ 
trustees^  etc.] — ^In  an  action  prosecuted  or  defended  by  an 
executor,  administrator,  trustee  of  an  express  trust,  or  a 
person  expressly  authorized  by  statute,  costs  shall  be  reco- 
vered, as  in  an  action  by  and  against  a  person  prosecuting 
or  defending  in  his  own  right,  but  such  costs  shall  be  charge- 
able only  upon  or  collected  of  the  estate,  fund,  or  party  repre- 
sented unless  the  court  shall  direct  the  same  to  be  paid  by  the 
plaintiff  or  defendant,  personally,  for  mismanagement  or  bad 
faith  in  such  action  or  defence.  But  this  section  shall  not  be 
construed  to  allow  costs  against  executors  or  administrators, 
where  they  are  now  exempted  therefrom,  by  section  forty-one, 
of  title  three,  chapter  six  of  the  second  part  of  the  Kevised 
Statutes ;  and  whenever  any  claim  against  a  deceased  person 
shall  be  referred  pursuant  to  the  provisions  of  the  Revised 
Statutes,  the  prevailing  party  shall  be  entitled  to  recover  the 
/ees  of  referees  and  witnesses  and  other  necessary  disburse- 
ments, to  be  taxed  according  to  law.  And  the  court  may  in  its 
discretion,  in  the  cases  mentioned  in  this  section,  require  the 
plaintiff  to  give  security  for  costs.  [Laws  of  75th  Session, 
Chap.  392 ;  April  16, 1852.] 

§  318. — [Costs  on  review  of  a  decision  of  inferior  court  in  a 
special  proceeding^ — ^When  the  decision  of  a  court  of  inferior 
jurisdiction,  in  a  special  proceeding,  shall  be  brought  before 
the  Supreme  Court  for  review,  such  proceeding  shall,  for  all 
purposes  of  costs,  be  deemed  an  action  at  issue,  on  a  question 
of  law,  from  the  time  the  same  shall  be  brought  into,  the  Su- 
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preme  Court,  and  costs  thereon  shall  be  awarded  and  collected 
in  such  manner  as  the  court  shall  direct,  according  to  the  nature 
of  the  case. 

§  319. — ICosis  in  actions  hy  the  people.'] — ^In  all  civil  actions 
prosecuted  in  the  name  of  the  people  of  this  state,  by  an 
oflScer  duly  authorized  for  that  purpose,  the  people  shall  be 
liable  for  costs  in  the  same  cases  and  to  the  same  extent  as 
private  parties.  If  a  private  person  be  joined  with  the  people 
as  plaintiff,  he  shall  be  liable  in  the  first  instance  for  the  defend- 
ant's costs ;  which  shall  not  be  recovered  of  the  people  till  after 
execution  issued  therefor  against  such  private  party,  and  re- 
turned unsatisfied. 

§  320. — [The  same.'] — ^In  an  action  prosecuted  in  the  name  of 
the  people  of  this  state  for  the  recovery  of  money  or  property, 
or  to  establish  a  right  or  claim,  for  the  benefit  of  any  county, 
city,  town,  village,  corporation,  or  person,  costs  awarded  against 
the  plaintiff  shall  be  a  charge  against  the  party  for  whose  benefit 
the  action  was  prosecuted,  and  not  against  the  people. 

§  321. — [Costs  against  assignee  of  cause  of  action  after  action 
hr&ught.] — ^In  actions,  in  which  the  cause  of  action  shall,  by 
assignment  after  the  commencement  of  the  action,  or  in  any 
other  manner,  become  the  property  of  a  person  not  a  party  to 
the  action,  such  person  shall  be  liable  for  the  costs,  in  the  same 
manner  as  if  he  were  a  party,  and  payment  thereof  may  be  en- 
forced by  attachment. 

§  322. — [Costs  on  a  settlement.] — Upon  the  settlement,  before 
judgment,  of  any  action  mentioned  in  section  304,  no  greater 
snm  shall  be  demanded  from  the  defendant  as  costs,  than  at  the 
rates  prescribed  by  that  section. 
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TITLE  XI, 

OF  APPEALS  IN  CIVIL  AOTIONB. 

CbaptxbL  AppeaLa  in  generaL 

II.  Appeals  to  the  Court  of  Appeals. 

in.  Appeals  to  the  Supreme  Court  from  an  inferior  court 

lY.  Appeals  in  the  Supreme  Court,  and  the  Superior  Court,  and  the  Court 

of  Common  Pleas  of  the  city  of  New  Tork,  from  a  single  judge  to 

the  general  term. 
V.  Appeal  to  the  Court  of  Common  Pleas  for  the  citj  and  county  of  New 

York,  or  to  a  county  court  from  an  inferior  court. 

Ohaptbr  I. 

APPEALS  IN  QENEBAL. 

SiCTioir  82S.  Writs  of  error  abolished,  and  appeals  substituted. 

824.  Orders  made  out  of  court,  how  vacated  or  modified. 

825.  Who  may  appeal. 

826.  Parties,  how  designated  on  appeal 

827.  Appeal,  how  made. 

828.  Clerk  to  transmit  papers  to  appeUate  court 

829.  Intermediate  orders  affecting  the  judgment,  may  be  reviewed  on  the 

appeal. 

880.  Judgment  on  appeaL 

881.  Certain  appeals  to  be  within  sixty  days ;  others  within  two  years. 

882.  Other  appeals  within  thirty  days. 

§  S2S,T-[Writs  of  error  ctbdiahedj  cmd  appeals  substituted.'] 
— Writs  of  error  in  civil  actions,  as  they  have  heretofore  ex- 
isted, are  abolished,  and  the  only  mode  of  reviewing  a  jndg- 
ment  or  order  in  a  civil  action,  shall  be  that  prescribed  by  this 
title. 

§  824. — [Ordera  made  out  of  courts  how  vacated  or  modified,] 
— ^An  order,  made  out  of  court,  without  notice  to  the  adverse 
party,  may  be  vacated  ortnodified,  v^ithout  notice,  by  the  judge 
who  made  it,  or  may  be  vacated  or  modified  on  notice,  in  the 
manner  in  which  other  motions  are  made. 

§  326. — [  Who  may  appeaZ.] — Any  party  aggrieved  may  ap- 
peal in  the  cases  prescribed  in  this  title. 

§  326. — iPartieSj  how  designated  on  appeal.] — The  party  ap- 
pealing shall  be  known  as  the  appellant,  and  the  adverse  party 
as  the  respondent.  But  the  title  of  the  action  shall  not  be 
changed  in  consequence  of  the  appeal. 
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§  327. — [Appeal^  hcv)  made.] — ^An  appeal  must  be  made  by 
the  service  of  a  notice  in  writing,  on  the  adverse  party,  and  on 
the  clerk,  with  whom  the  judgment  or  order  appealed  from  is 
entered,  stating  the  appesd  from  the  same,  or  some  specified 
part  thereof.  When  a  party  shall  give  in  good  faith,  notice  of 
appeal  from  a  judgment  or  order,  and  shall  omit,  through  mis- 
take, to  do  any  other  act  necessary  to  perfect  the  appeal  or  to 
Btay  proceedings,  the  court  may  permit  an  amendment  on  such 
terms  as  may  be  just. 

§  828. — [Clerk  to  transmit  jpapers  to  appellate  court.'] — Upon 
the  appeal  allowed  by  the  second  and  third  chapters  of  this 
title  being  perfected,  the  clerk  with  whom  the  notice  of  appeal 
is  filed,  shall,  at  the  expense  of  the  appellant,  forthwith  trans- 
mit to  the  appellate  court  a  certified  copy  of  the  notice  of  ap- 
peal and  of  the  judgment-roll ;  or,  if  the  appeal  be  from  an 
order,  or  any  part  thereof,  a  certified  copy  of  such  order,  and  of 
the  papers  upon  which  the  order  was  granted. 

§  329. — llnterm£diate  orders  affecbmg  the  judgmemi  may 
ie  renewed  on  the  appeal.] — Upon  an  appeal  from  a  judgment, 
the  court  may  review  any  intermediate  order  involving  the 
merits,  and  necessarily  affecting  the  judgment. 

§  330. — [Judgment  on  appeal.] — ^Upon  an  appeal  from  a 
judgment  or  order,  the  appellate  court  may  reverse,  aflSrm,  or 
modify  the  judgment  or  order  appealed  from  in  the  respect 
mentioned  in  the  notice  of  appeal,  and  as  to  any  or  all  of  the 
parties,  and  may,  if  necessary  or  proper,  order  a  new  trial. 
When  the  judgment  is  reversed  or  modified,  the  appellate 
eourt  may  make  complete  restitution  of  all  property  and  rights 
lost  by  the  erroneous  judgment. 

§  331. — [Certain  appeals  within  sucty  days;  within  two 
years.] — The  appeal  to  the  court  of  appeals  under  subdivision 
two,  of  section  eleven  of  this  code,  mt^st  be  taken  within  sixty 
days  after  written  notice  of  the  order  shall  have  been  given  to 
the  party  appealing ;  every  other  appeal  allowed  by  the  second 
and  third  chapters  of  this  title  must  be  taken  within  two  years 
afler  the  judgment  shall  be  perfected  by  filing  the  judgment-roll. 

§  332. — [Other  appeals  within  thirty  days.] — ^The  appeal 
allowed  by  the  fourth  chapter  of  this  title  must  be  taken  within 
thirty  days  after  written  notice  of  the  judgment  or  order  shall 
have  been  given  to  the  party  appealing. 
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An  Aot  in  relation  to  special  proceedings. 
Passed  April  15, 1864 

The  People  of  the  State  of  New  Tork^  represented  in  Senate 
and  AsBemhly^  do  enact  m  follows : 

Sbotion  1.  An  appeal  may  be  taken  to  the  general  term  of 
the  Supreme  Court  or  the  Superior  Court,  or  Court  of  Common 
Pleas  of  the  city  of  New  York,  from  any  judgment,  order  or 
final  determination  made  at  a  special  term  of  either  of  said 
courts  in  any  special  proceedings  therein ;  sucli  an  appeal, 
however,  shall  not  stay  the  proceedings  unless  the  court  or  a 
judge  thereof,  so  order,  which  order  may  be  upon  such  terms 
as  to  security  or  otherwise,  as  may  be  just ;  such  security  not 
to  exceed  the  amount  required  on  an  appeal  to  the  Court  of 
Appeals. 

Sec.  2.  Sections  three  hundred  and  twenty-seven,  three  hun- 
dred and  twenty-nine,  three  hundred  and  thirty,  and  three 
hundred  and  thirty-two  of  the  Code  of  Procedure  shall  apply 
to  appeals  in  special  proceedings. 

§EG.  8.  In  special  proceedings,  and  on  appeals  therefrom,  costs 
may  be  allowed  in  the  discretion  of  the  court,  and  when 
allowed  shall  be  at  the  rate  allowed  for  similar  services  in 
civil  actions;  and  all  appeals  heretofore  had  or  taken,  and 
undetermined  in  special  proceedings,  shall  b'e  as  valid  and 
effectual  as  though  had  or  taken  under  the  provisions  of  this  act. 

Seo.  4.  This  act  shall  take  effect  immediately. — {Laws  of  17th 
Session^  Chap.  270.] 

An  Act  in  relation  to  preferred  causes  in  the  Supreme  Court 
and  Court  of  Appeals. 

Passed  April  5,  1860. 

The  People  of  the  State  of  New  York^  represented  in  Senate 
and  Assembly  J  do  enact  as  foUows : 

Section  1.  Actions  in  which  executore  and  administrators 
are  sole  plaintiffs  or  sole  defendants,  shall  have  a  preference 
in  the  Court  of  Appeals  and  in  the  Supreme  Court,  at  the  general 
term  thereof,  over  all  actions  except  in  criminal  cases,  and 
may  be  moved  out  of  their  order  on  the  calendar. 
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Sec.  2.  Appeab  which  prevent  the  issuing  of  letters  testamen- 
tary or  of  general  administration,  shall  also  have  a  preference 
forbearing  in  the  Court  of  Appeals  and  in  the  Supreme  Court, 
over  all  actions  except  criminal  cases,  and  may  be  moved  out 
of  their  order  accordingly. 

Sec.  3.  This  act  shall  take  effect  immediately. 

Chapter   U. 

APPEAL  TO  THE  COURT  OF  APPEALS. 

8icno5  833.  In  what  cues. 

834.  On  any  appeal  securitj  most  be  given  to  pay  costs  and  damages,  not 
exceeding  $250,  or  deposit  made,  unless  waived. 

335.  On  judgment  for  money,  security  to  stay  execution. 

336.  If  judgment  be  to  deliver  documents,  they  must  be  deposited. 
837.  If  to  execute  conveyance,  it  must  be  executed  and  deposited. 

338.  Security  where  judgment  is  to  deliver  property,  or  for  a  sale  ^^ 

mortgaged  premises. 
389.  Stay  of  proceedings  upon  security  given. 
340.  Undertakings  may  be  in  one  instrument,  or  several. 

841.  Security  to  be  approved  and  to  justify. 

842.  Perishable  property  may  be  sold,  notwithstanding  appeal 
343.  Undertaking  must  be  filed. 

§  833. — [In  what  cases.'] — ^An  appeal  may  be  taken  to  the 
Court  of  Appeals  in  the  cases  mentioned  in  section  eleven. 
When  any  of  the  courts  mentioned  therein  shall,  at  general 
term,  render  judgment  upon  a  verdict  taken  subject,  to  the 
opinion  of  the  court,  the  questions  or  conclusions  of  law,  to- 
gether with  a  concise  statement  of  the  facts  upon  which  they 
arose,  shall  be  prepared  by  and  under  the  direction  of  the  court, 
and  shall  be  filed  with  the  judgment-roll,  and  be  deemed  a 
part  thereof;  for  the  purposes  of  a  review  in  the  Court  of 
Appeals.  [Laws  of  80th  Session^  Chap.  Y23,  §  19 ;  April  17, 
1857.] 

The  provisions  of  the  last  preceding  section  shall  apply  to 
any  judgment  therein  mentioned  that  has  been  heretofore 
rendered,  and  upon  which  an  appeal  has  been  brought  and  is 
now  pending,  or  upon  which  an  appeal  shall  hereafter  be 
brought  When  the  return  has  already  been  filed  with  the 
clerk  of  the  Court  of  Appeals,  such  statement  shall  be  filed 
with  him,  and  be  deemed  a  part  of  such  return.  [Laws  of  iQth 
Sesnany  Chap.  728,  §  20 ;  April  17, 1857.] 
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§  384. — [On  any  a/ppeal  security  m/ust  be  gimn  to  pay  costs 
omd  damagesy  not  eoBceedmg  $250,  or  dqposit  madey  unless 
wawed.] — ^To  render  an  appeal  eflfectual  for  any  purpose,  a 
written  undertaking  must  be  executed,  on  the  part  of  the 
appellant,  by  at  least  two  sureties,  to  the  effect,  that  the  ap- 
pellant will  pay  all  costs  and  damages  which  may  be  awarded 
against  him  on  the  appeal,  not  exceeding  two  hundred  and 
fifty  dollars ;  or  that  sum  must  be  deposited  with  the  clerk,  with 
whom  the  judgment  or  order  was  entered,  to  abide  the  event 
of  the  appeal.  Such  undertaking  or  deposit  may  be  waived 
by  a  written  consent  on  the  part  of  the  respondent. 

§  386. — [On  judgmeTit  for  money ^  security  to  stay  execur 
tionJ] — If  the  appeal  be  from  a  judgment  directing  the  pay- 
ment of  money,  it  shall  not  stay  the  execution  of  the  judgment, 
unless  a  written  undertaking  be  executed  on  the  part  of  the 
appellant,  by  at  least  two  sureties,  to  the  effect,  that  if  the 
judgment  appealed  from,  or  any  part  thereof,  be  affirmed,  the 
appellant  will  pay  the  amount  directed  to  be  paid  by  the  judg- 
ment, or  the  part  of  such  amount  as  to  which  the  judgment 
shall  be  affirmed,  if  it  be  affirmed  only  in  part,  and  all  damages 
which  shall  be  awarded  against  the  appellant,  upon  the  appeal. 

Whenever  it  shall  be  made  satisfactorily  to  appear  to  the 
court  that  since  the  execution  of  the  undertaking,  the  sureties 
have  become  insolvent,  the  court  may,  by  rule  or  order,  require 
the  appellant  to  execute,  file  an(l  serve  a  new  undertaking  as 
above;  and  in  case  of  neglect  to  execute  such  undertaking 
within  twenty  days  after  the  service  of  a  copy  of  the  rule  or 
order  requiring  such  new  undertaking,  the  appeal  may,  on 
motion  to  the  court,  be  dismissed  with  costs. 

§  886. — [If  jvdgment  he  to  deliver  documents^  they  7nust  he 
deposited.'] — ^If  the  judgment  appealed  from  direct  the  assign- 
ment or  delivery  of  documents  or  personal  property,  the  exe- 
cution of  the  judgment  shall  not  be  stayed  by  appeal,  unless 
the  things  required  to  be  assigned  or  delivered  be  brought 
into  court,  or  placed  in  the  custody  of  such  officer  or  receiver 
as  the  court  shall  appoint,  or  unless  an  undertaking  be  entered 
into,  on  the  part  of  the  appellant,  by  at  least  two  sureties,  and 
in  such  amount  as  the  court,  or  a  judge  thereof,  or  county 
judge  shall  direct,  to  ;the  effect  that  the  appellant  will  obey  the 
order  of  the  appellate  court,  upon  the  appeal. 

§  887. — [If  to  execute  conveyanoey  it  must  he  executed  and 
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deposited.'] — ^If  the  judgment  appealed  from  direct  the  execn- 
tion  of  a  conveyance  or  other  instrument,  the  execution  of  the 
judgment  shall  not  be  stayed  by  the  appeal,  until  the  instru- 
ment shall  have  been  executed  and  deposited  with  the  clerk 
with  whom  the  judgment  is  entered,  to  abide  the  judgment  of 
the  appellate  court. 

§  338. — [Security  where  judgment  is  to  deliver  property y  or 
for  a  sale  of  mortgaged  premises.'] — ^If  the  judgment  appealed 
from  direct  the  sale  or  delivery  of  possession  of  real  property, 
the  execution  of  the  same  shall  not  be  stayed,  unless  a  written 
undertaking  be  executed  on  the  part  of  the  appellant,  with 
two  sureties,  to  tlie  effect,  that  during  the  possession  of  such 
property  by  the  appellant,  he  will  not  commit,  or  suffer  to  be 
committed,  any  waste  thereon ;  and  that  if  the  judgment  be 
aflbmed,  he  will  pay  the  value  of  the  use  and  occupation  of 
the  property,  from  the  time  of  the  appeal  until  the  delivery  of 
pofisession  thereof,  pursuant  to  the  judgment,  not  exceeding  a 
8um  to  be  fixed  by  a  judge  of  the  court  by  which  judgment 
was  rendered,  and  which  shall  be  specified  in  the*  undertaking. 
When  the  judgment  is  for  the  sale  of  mortgaged  premises,  and 
the  payment  of  a  deficiency  arising  upon  the  s^e,  the  under- 
taking shall  also  provide  for  the  payment  of  such  deficiency. 

§  339. — [Stay  of  proceedings^  upon  security  given.] — ^When- 
ever an  appeal  is  perfected  as  provided  by  sections  tihree  hun- 
dred and  thirty-five,  three  hundred  and  thirty-six,  three  hun- 
dred and  thirty-seven  and  three  hundred  and  thirty-eight,  it 
stays  all  further  proceedings  in  the  court  below,  upon  the  judg- 
ment appealed  from,  or  upon  the  matter  embraced  therein ; 
but  the  court  below  may  proceed  upon  any  other  matter  in- 
cluded in  the  action,  and  not  affected  by  the  judgment  appealed 
from.  And  the  court  below  may,  in  its  discretion,  dispense 
with  or  limit  the  security  required  by  sections  three  hundred 
and  thirty-five,  three  hundred  and  thirty-six  and  three  hundred 
and  thirty-eight;  when  the  appellant  is  an  executor,  adminis- 
trator, trustee  or  other  person  acting  in  another's  right ;  and 
may  also  limit  such  security  to  an  amount  not  less  than  fifty 
thousand  dollars,  in  the  cases  mentioned  in  sections  three  hun- 
dred and  thirty-six,  three  hundred  and  thirty-seven  and  three 
hundred  and  thirty-eight,  where  it  would  otherwise,  according 
to  those  sections,  exceed  that  sum. 
§  340. — [  UnderiaJcmgs  may  be  in  one  instrument  or  seve7*al.] 
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— ^The  undertakings  prescribed  by  sections  334:,  335,  336  and 
338,  may  be  in  one  instrument,  or  several,  at  the  option  of  the 
appellant ;  and  a  copy,  including  the  names  and  residence  of 
the  sureties,  must  be  served  on  the  adverse  party,  with  the 
notice  of  appeal,  unless  a  deposit  is  made  as  provided  in  section 
334,  and  notice  thereof  given. 

§  341. — [Security  to  he  approved  and  to  justify^ — An  under- 
taking upon  an  appeal  shall  be  of  no  effect,  unless  it  be  accom- 
panied by  the  affidavit  of  the  sureties,  that  they  are  each  worth 
double  the  amount  specified  therein.  The  respondent  may, 
however,  except  to  the  sufficiency  of  the  sureties,  within  ten 
days  after  the  notice  of  the  appeal ;  and  unless  they  or  other  ^ 
sureties  justify  before  a  judge  of  the  court  below,  or  a  county 
judge,  as  prescribed  by  sections  195  and  196,  within  ten  days 
thereafter,  the  appeal  shall  be  regarded  as  if  no  undertaking 
had  been  given.  The  justification  shall  be  upon  a  notice  of  not 
less  than  five  days. 

§  342. — [Perishable  property  may  ie  soldy  notwithstanding 
appeal.'] — ^In  the  cases  not  provided  for  in  sections  335,  336, 337, 
338,  and  339,  the  perfecting  of  an  appeal,  by  giving  the  under- 
taking mentioned  in  section  334,  shall  stay  proceedings  in  the 
court  below,  upon  the  judgment  appealed  from,  except  that 
where  it  directs  the  sale  of  perishable  property,  the  court  below 
may  order  the  property  to  be  sold,  and  the  proceeds  thereof  to 
be  deposited  or  invested,  to  abide  the  judgment  of  the  appel- 
late court.  , 

§  343. — [  UndertaTdng  must  he  filed,]— The  undertaking  must 
be  filed  with  the  clerk  with  whom  the  judgment  or  order  ap- 
pealed from  was  entered. 

An  Act  to  relieve  municipal  corporations  from  giving  secur- 
ity on  appeal,  and  to  relieve  them  from  payment  of  costs  in 
certain  cases. 

Passed  April  12, 1859. 

The  people  of  the  State  of  New  Tork^  represented  in  Senate 

amd  Assembly^  do  enact  as  foUows : 

Section  1.  All  appeals  by  municipal  corporations  from  the 
judgment  or  decree  of  any  court  of  this  State,  shall  be  valid  to 
stay  proceedings  on  such  judgment  or  decree,  without  security 
or  undertaking  being  given,  unless  the  court  in  which   such 
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judgment  or  decree  is  rendered  shall  otherwise  direct ;  and  in 
snch  case  an  undertaking  executed  in  their  official  capacity,  by 
either  the  mayor,  comptroller  or  counsel  to  the  corporation,  in 
the  name  and  on  the  behalf  of  said  corporation,  shall  be  valid 
for  purpose  of  such  appeal,  and  shall  bind;  said  corporation  to 
the  performance  of  the  conditions  of  said  undertaking. 

Sec.  2.  No  costs,  fees,  disbursements  or  allowance  shall  be 
recovered  or  inserted  in  any  judgment  against  municipal  cor- 
porations, unless  the  claim  upon  which  such  judgment  is 
fonnded  shall  have  been  presented  for  payment  to  the  chief 
fiscal  officer  of  said  corporation,  before  the  commencement  of 
an  action  thereon. 

Sec.  3.  This  act  shall  take  effect  immediately. 

Chapter  III. 

APPEAL  TO  THE  SUPREME  COURT  FROM  AN  INFERIOR  COURT. 

SiCTiov  844.  In  what  cases. 

345.  Security  must  be  given,  as  upon  appeal  to  the  Court  of  Appeals. 

846.  Appeal,  where  heard. 

847.  Judgment  on  appeal,  where  entered  and  docketed. 

§  344. — [In  what  cases.'] — An  appeal  may  be  taken  to  the 
Supreme  Court,  from  the  judgment  rendered  by  a  county 
court,  or  by  tlie  Mayor's  courts,  or  the  Recorder's  courts  of 
cities. 

An  appeal  also  may  be  taken  to  the  Supreme  Court  from 
any  order  aflTecting  a  substantial  right,  made  by  a  county 
court,  or  a  county  judge,  in  any  action  or  proceeding,  and 
such  appeal  shall  be  heard  on  a  copy  of  the  paper  from  which 
the  order  appealed  from  was  made. 

§  345. — [Security  must  be  giveriy  as  upon  appeal  to  Court  of 
Appeals.'] — Security  must  be  given  upon  such  appeal,  in  the 
same  manner  and  to  the  same  extent  as  upon  an  appeal  to  the 
Court  of  Appeals. 

§  346. — [Appeal^  where  heard.] — Appeals  in  the  ^upreme 
Court  shall  be  heard  at  a  general  term,  either  in  the  district 
embracing  the  county  where  the  judgment  or  order  appealed 
from  was  entered,  or  in  a  county  adjoining  that  county,  except 
that  where  the  judgment  or  order  was  entered  in  the  city  and 
county  of  New  York,  the  appeal  shall  be  heard  in  the  first 
district. 
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§  847.' — [Judgment  on  appeal^  where  entered  and  docketed.'] — 
Judgment  upon  the  appeal  shall  be  entered  and  docketed  with 
the  clerk  in  whose  office  the  judgment-roll  is  filed.  When  the 
appeal  is  heard  in  a  county  other  than  that  where  the  judg- 
ment-roll is  filed,  or  is  not  from  a  judgment  of  a  county  comt, 
the  judgment  upon  the  appeal  shall  be  certified  to  the  clerk 
with  whom  the  roll  is  filed,  to  be  there  entered  and  docketed. 

Chaptkb  IV. 

APPEALS  IMT  THE  SUPREME  OOUBT,  AND  THE  SUPERIOR  COURT  AND 
COURT  OF  COMMON  PLEAS  OF  THB  CnT  OP  NEW  YORK,  FROM  A 
'   SINGLE  JUDGE,  TO  THE  GENERAL  TERM. 

SiCTiON  848.  Appeals  from  circuits  and  special  terms  to  same  coorts  at  general 
tenn.    Security  on  appeal 

849.  Orders  by  a  single  judge,  may  be  appealed  from  in  certain  cases. 

850.  Orders  at  chambers  to  be  entered  before  appeal. 

§  348. — [A])pe(d8  to  general  term  of  the  Supreme  Court, 
Security  on  appeal.'] — ^In  the  Supreme  Court,  the  Superior 
Court  of  the  city  of  New  York,  and  the  Court  of  Common 
Fleas  for  the  city  and  county  of  New  York,  an  appeal  upon 
the  law  may  be  taken  to  the  general  term  from  a  judgment 
entered  upon  the  report  of  referees  or  the  direction  of  a  single 
judge  of  the  same  court  in  all  cases,  and  upon  the  fact,  when 
the  trial  is  by  the  court  or  referees.  Such  an  appeal  however, 
does  not  stay  the  proceedings,  unless  security  be  given  as  upon 
an  appeal  to  the  Court  of  Appeals,  and  such  security  be  re- 
newed, as  in  cases  required  by  section  335,  on  motion  to  the 
court  at  special  term  ;  or  unless  the  court,  or  a  judge  thereof, 
so  order,  which  order  may  be  made  on  such  terms,  as  to  secn- 
rity,  or  otherwise,  as  may  be  just ;  such  security  not  to  exceed 
the  amount  required  on  an  appeal  to  the  Court  of  Appeals.  In 
the  Supreme  Court,  the  appeal  must  be  heard  in  the  same  man- 
ner as  if  it  were  an  appeal  from  an  inferior  court. 

§  349. — \Judgei  orders  may  le  appealed  from  in  certain 
cases.] — An  appeal  may  in  like  manner  and  within  the  same 
time  be  taken  from  an  order  made  at  a  special  term  or  by  a 
single  judge  of  the  same  court,  or  a  county  or  a  special  county 
judge,  in  any  stage  of  the  action,  including  proceedings  eup- 
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plementarj  to  the  execatioD,  and  may  be  therenpon  reviewed 
in  the  following  cases : 

1.  When  the  order  grants  or  refuses,  continues  or  modifies, 
a  proyieional  remedy ; 

2.  When  it  grants  or  refuses  a  new  trial,  or  when  it  sustains 
or  overrules  a  demurrer ; 

3.  When  it  involves  the  merits  of  the  action,  or  some  part 
thereof,  or  affects  a  substantial  right ; 

4.  When  the  order  in  effect  determines  the  action,  and  pre- 
vents a  judgment  from  which  an  appeal  may  be  taken ; 

5.  When  the  order  is  made  upon  a  summary  application  in 
an  action  after  judgment,  and  affects  a  substantial  right. 
[Laws  of  15ih  Session,  Chap.  892 ;  Ajml  16, 1852.] 

§  350. — \^0rder8  at  chambers,  to  he  entered,  lefore  appeal.'] — 
The  last  section  shall  include  an  order  made  out  of  court  upon 
notice ;  but  in  such  case  the  order  must  be  first  entered  with 
the  clerk.  And  for  the  purpose  of  an  appeal,  any  party  affected 
by  such  order  may  require  it  to  be  entered  with  the  clerk, 
and  it  shall  be  entered  accordingly. 
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Chapter  V. 

APPEAL  TO  THE  COURT  OF  COMMON  PLEAS  FOR  THE  CITY  AND 
COUNTY  OF  NEW  YORK,  OR  TO  A  COUNTY  COURT,  FROM  AN  INFE- 
RIOR COURT. 

Section  851.  Existing  laws  repealed,  and  this  chapter  substituted. 
852.  By  what  courts  judgments  to  be  reviewed. 
858.  Time  to  appeal. 
854.  Manner  of  appealing. 
865.  Security  to  stay  execution. 
856.  Form  of  undertaking. 
357.  Execution,  how  stayed. 
858.  In  case  of  death  of  justice,  undertaking  to  be  filed. 

369.  In  that  case,  notice  how  served. 

860.  Return  when  and  how  made,  and  compelled. 

861.  How  made  if  justice  be  out  of  office. 

862.  Further  return  may  be  ordered. 

368.  If  justice  be  dead,  insane,  or  absent  from  state,  witnesses  to  be 
examined.    If  in  another  county,  return  may  be  compelled. 

864.  Hearing,  upon  return.     Dismissing  appeal  if  not  brought  on. 

865.  To  be  heard  on  original  papers. 

866.  Judgment,  how  given. 

867.  Judgment-roll  on  appeal. 
368.  Costs,  how  awarded. 
869.  Ordering  restitution. 

370.  Setting  off  costs  and  recovery. 

371.  The  costs  on  appeal. 

§  351. — [Existing  laws  repealed^  and  this  chapter  suhstir 
txitedJ] — All  statutes,  now  in  force,  providing  for  the  review  of 
judgments  in  civil  cases,  rendered  by  courts  of  justices  of  the 
peace,  by  the  Marine  Court  of  the  city  of  New  York,  by  the 
justices'  courts  in  the  city  of  New  York,  by  the  Municipal 
Court  of  the  city  of  Brooklyn,  and  by  the  justices'  courts  of 
cities,  and  regulating  the  practice  in  relation  to  such  review, 
are  repealed ;  and  hereafter,  the  only  mode  of  reviewing  such 
judgments  shall  be  an  appeal,  as  prescribed  by  this  chapter. 

§  352. — [By  what  courts  judgments  to  he  reviewed."] — When 
the  judgment  shall  have  been  rendered  by  the  general  term  of 
the  Marine  Court  of  the  city  of  New  York,  or  by  a  justice  of 
the  justices'  courts  of  that  city,  the  appeal  shall  be  to  the  Court 
of  Common  Pleas  for  the  city  and  county  of  New  York,  and 
when  rendered  by  any  of  the  other  courts  enumerated  in  the 
last  section,  to  the  county  court  of  the  county  where  the  judg- 
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ment  was  rendered.  The  appeal  from  the  general  termif  the 
Marine  Court  prescribed  herein,  shall  be  from  an  actual  deter- 
mination at  such  general  term  only,  and  shall  be  taken  within 
twenty  days  after  judgment  by  such  general  term.  [Laws  of 
80M  Se99iM,  Chap.  728,  §  21 ;  April  17, 1857.] 

§  353. — \Time  to  appeal.']— The  appellant  shall,  within  twenty 
days  after  judgment,  serve  a  notice  of  appeal  stating  the 
grounds  upon  which  the  appeal  is  founded.  K  the  judgment 
is  rendered  upon  process  not  personally  served,  and  the  defend- 
ant  did  not  appear,  he  shall  have  twenty  days,  after  personal 
notice  of  the  judgment,  to  serve  the  notice  of  appeal  provided 
for  in  this  and  the  next  section.  [Laws  of  76^A  Session^  Chap. 
392;  4prtZa6^A,  1852.] 

§  354. — \Mamm^  of  appealing. 1 — ^The  notice  of  appeal  must 
within  the  same  time  be  served  on  the  justice  personally,  if 
living  and  within  the  county,  or  on  his  clerk,  if  there  be  one, 
and  on  the  respondent,  personally,  or  by  leaving  it  at  his  resi- 
dence, ^ith  some  person  of  Suitable  age  and  discretion ;  or  in 
case  the  respondent  is  not  a  resident  of  such  county,  or  cannot, 
after  dae  diligence,  be  found  therein,  in  the  same  manner  on 
the  attorney  or  agent,  if  any,  who  is  a  resident  of  such  county, 
who  appeared  for  the  respondent  on  the  trial ;  and  if  neither 
the  respondent  nor  such  agent  or  attorney  can  be  found  in  the 
county,  the  notice  may  be  served  on  the  respondent  by  leaving 
it  with  the  clerk  of  the  appellate  court,  and  the  appellant  must, 
at  the  time  of  the  service  of  the  notice  of  appeal  on  the  justice, 
or  on  hi^clerk,  as  herein  provided,  (except  in  cases  of  appeals 
from  the  district  courts  in  the  city  of  New  York,  and  the  gen- 
eral term  of  the  Marine  Court  of  the  city  of  New  York,)  pay  to 
such  justice  or  clerk  the  costs  of  the  action,  included  in  the 
judgment,  together  with  two  dollars,  costs  of  the  return,  which 
shall  be  included  in  the  judgment  for  costs  on  reversal.  In  all 
cases  of  appeal  from  the  general  term  of  the  Marine  Court  of 
the  city  of  New  York,  and  from  the  district  courts  in  the  city 
of  New  York,  to  the  court  of  common  pleas  for  the  city  and 
county  of  New  York,  the  appellant  shall,  at  the  time  of  the 
service  of  the  notice  of  appeal,  pay  to  the  clerk  of  the  marine 
court,  or  to  the  justice  or  clerk  of  the  district  court,  two  dol- 
lars, as  costs  of  the  return  to  such  court,  of  common  pleas, 
which  costs,  so  paid,  shall  be  included  in  the  judgment  for 
costs,  in  case  the  judgment  of  the  court  below  shall  be  reversed ; 
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and  thi  appellant  shall,  also  execute,  on  the  appeal,  a  written 
undertaking  on  his  part,  with  one  or  more  sofflcient  sureties, 
to  the  effect  that  the  appellant  will  pay  all  costs,  disburse- 
ments, and  extra  costs,  awarded  against  him  in  the  court  below, 
if  such  judgment  shall  be  affirmed  by  the  appellate  court,  on 
such  appeal,  together  with  all  costs  and  damages  which  may 
be  awarded  against  him  thereon ;  such  sureties  to  justify  in 
double  the  amount  specified  in  the  undertaking ;  such  under- 
taking and  the  sufficiency  of  the  sureties  to  be  approved  by 
the  justice  of  the  court  below,  or  one  of  the  judges  of  the 
court  of  common  pleas,  or  the  appellant  may  deposit,  with  the 
clerk  of  the  court  of  common  pleas,  the  costs,  disbursements, 
and  extra  costs,  included  in  the  judgment  in  the  court  below, 
and  the  sum  of  fifteen  dollars,  to  meet  any  costs  that  may  be 
awarded  against  him  in  such  appeal ;  and  such  appeal  from  the 
general  term  of  the  marine  court  and  the  district  court  shall  be 
ineffectual,  unless  within  the  time  specified  for  bringing  the 
appeal,  the  appellant  execute  such  undertaking  or  make  such 
deposit ;  the  undertaking,  when  executed  and  approved,  to  be 
filed  with  the  clerk  of  the  court  of  common  pleas ;  the  amount 
so  deposited  shall  be  repaid  by  said  clerk,  to  the  appellant,  if 
be  succeed  on  the  appeal;  and  in  case  the  judgment  be 
affirmed,  the  said  clerk  shall,  after  execution  is  issued,  pay 
over  the  amount  so  deposited,  to  the  respondent,  which  shall 
be  credited  on  the  execution  issued  on  the  judgment  of  affirm- 
ance, to  the  extent  thereof,  and  the  balance,  if  any,  on  the 
execution  issued  on  the  judgment  appealed  from.  ** 

§  355. — [Security  to  stay  execution.'] — ^If  the  appellant  desire 
a  stay  of  execution  of  the  judgment,  he  shall  give  security  as 
provided  in  the  next  section. 

§  356. — [Form  of  tmdertaking.'] — ^The  security  shall  be  a 
written  undertaking,  executed  by  one  or  more  sufficient  sure- 
ties, approved  by  the  county  judge,  or  by  the  court  below,  to 
the  effect  that  if  judgment  be  rendered  against  the  appellant, 
and  execution  thereon  be  returned  unsatisfied,  in  whole  or  in 
part,  the  sureties  will  pay  the  amount  unsatisfied. 

§  357. — [JSkecutioTij  how  stayed.'] — ^The  delivery  of  the  under- 
taking to  the  court  below  shall  stay  the  issuing  of  execution  ; 
or  if  it  have  been  issued,  the  service  of  a  copy  of  the  under- 
taking, certified  by  the  court  below,  upon  the  officer  holding 
the  execution,  shall  stay  further  proceedings  thereon. 


THE   CODE   OP   PROCEDURE.  131 

§  358. — [In  case  ofdeaih  of  justice^  vmdertahing  to  he  filed.'] — 
Where,  by  reason  of  the  death  of  a  justice  of  the  peace,  or  his 
removal  from  the  county  or  any  other  cause,  the  undertaking 
on  the  appeal,  cannot  be  delivered  to  him,  it  shall  be  filed  with 
the  clerk  of  the  appellate  court,  and  notice  thereof  given  to  the 
respondent,  or  his  attorney  or  agent,  as  provided  in  section  three 
hundred  and  fifty-four,  it  shall,  thereupon,  have  the  same  effect 
as  if  delivered  to  the  justice. 

§  359. — [Notice  how  served^  when  justice  is  dead  or  absent.] 
— ^When  by  reason  of  the  death  of  a  justice  of  the  peace,  or  his 
absence  from  the  county,  or  any  other  cause,  the  notice  of  ap- 
peal cannot  be  served  as  provided  by  section  three  hundred 
and  fifty-three,  it  may  be  served  by  leaving  the  same  with  the 
clerk  of  the  county.  [Laws  of  75th  Session^  Chap.  392 ;  April 
16,  1852.] 

§  360. — [Return  when  and  how  made^  amd  compelled^ — ^The 
court  below  shall,  thereupon,  after  ten  days  and  within  thirty 
days  after  the  service  of  the  notice  of  appeal,  make  a  return  to 
the  appellate  court  of  the  testimony,  proceedings  and  judgment, 
and  file  the  same,  in  the  appellate  court,  and  may  be  compelled 
to  do  60  by  attachment.  But  no  justice  of  the  peace  shall  be 
bound  to  make  a  return,  unless  the  fee  prescribed  by  the 
last  section  of  this  chapter  be  paid  on  service  of  the  notice 
of  appeal.  [Laws  of  75th  Session^  Chap.  392 ;  AjprU  16, 
1852.] 

§  361. — [Sow  made  if  justice  le  out  of  office.] — ^When  a 
justice  of  the  peace,  by  whom  a  judgment  appealed  from  was 
rendered,  shall  have  gone  out  of  office  before  a  return  is 
ordered,  he  shall,  nevertheless,  make  a  return,  in  the  same 
manner,  and  with  the  like  effect  as  if  he  were  still  in  office. 

§  362. — [Amende  returns.] — If  the  return  be  defective,  the 
appellate  court  may  direct  a  further  or  amended  return  as 
often  as  may  be  necessary,  and  may  compel  a  compliance 
with  its  order  by  attachment ;  and  the  court  shall  always  be 
deemed  open  for  these  purposes.  [Laws  of  80^A  Session^ 
Chap.  723,  §  23 ;  AprU  17, 1867.] 

§  863. — [If  justice  he  dead^  insane,  or  absent  fronn  State, 
witnesses  to  he  examined.  If  in  another  county  return  may  he 
compelled.'] — ^If  a  justice  of  the  peace  whose  judgment  is  ap- 
pealed from,  shall  die,  become  insane,  or  remove  from  the  State, 
the  appellate  court  may  examine  witnesses,  on  oath,  to  the  facts 
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and  circumstances  of  the  trial  or  judgment,  and  determine  the 
appeal,  as  if  the  facts  had  been  returned  by  the  justice.  If  he 
shall  have  removed  to  another  county  within  the  State,  the  ap- 
pellate court  may  compel  him  to  make  the  return  as  if  he  were 
still  within  the  county  where  the  judgment  was  rendered. 

§  364. — lEearinffj  upon  return.  Dismissing  appeaij  if  not 
hrougkt  onJ\ — ^If  a  return  be  made,  the  appeal  may  be  brought 
to  a  hearing  at  a  general  term  of  the  appellate  courts  upon  a 
notice  by  either  party,  of  not  less  than  eight  days.  It  shall 
be  placed  upon  the  calendar,  and  continue  thereon  without 
further  notice  until  finally  disposed  of;  but  if  neither  party 
bring  it  to  a  hearing  before  the  end  of  the  second  term,  the 
court  shall  dismiss  the  appeal,  unless  it  continue  the  same,  by 
special  order,  for  cause  shown. 

§  365. — [To  he  heard  07i  original  j>aper8. — ^The  appeal  shall 
be  beard  on  the  original  papers ;  and  no  copy  thereof  need  be 
furnished  for  the  use  of  the  court. 

§  366. — [Judgment  how  given.'] — Upon  the  hearing  of  the 
appeal,  the  appellate  court  shall  give  judgment  according  to 
the  justice  of  the  case,  without  regard  to  technical  errors  and 
defects,  which  do  not  affect  the  merits.  In  giving  judgment, 
the  court  may  affirm  or  reverse  the  judgment  of  the  court  below 
in  whole  or  in  part,  and  as  to  any  or  all  the  parties,  and  for 
errors  of  law  or  fact.  If  the  appeal  is  founded  on  an  error  in 
fact  in  the  proceedings,  not  affecting  the  merits  of  the  action, 
and  not  within  the  knowledge  of  the  justice,  the  court  may 
determine  the  alleged  error  in  fact  on  affidavits,  and  may  in 
its  discretion  inquire  into  and  determine  the  same  upon  exami- 
nation of  the  witnesses.  K  the  defendant  failed  to  appear  before 
the  justice,  and  it  is  shown  by  the  affidavits  served,  or  other- 
wise, that  manifest  injustice  has  been  done,  and  the  defendant 
satisfactorily  excuses  his  default,  the  court  may  in  its  discretion 
set  aside  or  suspend  judgment,  and  order  a  new  trial  before  the 
same  or  any  other  justice,  at  such  time  and  place,  and  on  such 
terms  as  the  court  may  deem  proper.  The  parties  must  appear 
before  the  justice  according  to  the  order  of  the  court,  and  the 
same  proceedings  must  thereupon  be  had  in  the  action,  as  on 
the  return  of  a  summons  personally  served. 

§  367. — [Judgment-roll  on  appeal.'] — To  every  judgment  upon 
an  appeal  there  shall  be  annexed  the  return  on  which  it  was 
heard,  which  shall  be  filed  with  the  clerk  of  the  court,  and  shall 
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constitute  the  judgment-roll.  [Zaws  of  75th  Semariy  Chap, 
392;Aprai6,  1852.] 

§  368. — [CostSy  how  awarded.'] — If  the  judgment  be  affirmed, 
cogts  shall  be  awarded  to  the  respondent.  If  it  be  revereed, 
costs  shall  be  awarded  to  the  appellant.  If  it  be  affirmed  in 
part,  the  costs,  or  such  part  as  to  the  court  shall  seem  just,  maj 
be  awarded  to  either  party. 

§  369. — [RestitutionJ] — ^If  the  judgment  below,  or  any  part 
thereof,  be  paid  or  collected,  and  the  judgment  be  afterward 
rcTersed,  the  appellate  court  shall  order  the  amount  paid  or 
collected  to  be  restored,  with  interest  from  the  time  of  such 
payment  or  collection.  The  order  may  be  obtained  on  proof 
of  the  facts  made  at  or  after  the  hearing,  upon  a  previous 
notice  of  six  days,  and  if  the  order  shall  be  made  before  the 
judgment  is  entered,  the  amount  may  be  included  in  the  judg- 
ment   [Laws  of  80th  JSemm,  Chap.  723,  §  24 ;  Ajml  17, 1857.] 

§  370. — [Setting  off  costs  and  recovery.'] — ^If,  upon  an  appeal, 
a  recovery  be  had  by  one  party,  and  costs  be  awarded  to  the 
other,  the  appellate  court  shall  set  off  the  one  against  the  other, 
and  render  judgment  for  the  balance. 

§  371. — [The  costs  on  appeal.] — The  following  fees  and  costs, 
and  no  other  except  fees  of  officers  and  disbursements,  shall  be 
allowed  on  appeals : 

To  the  appellant  on  reversal,  fifteen  dollars. 

To  the  respondent  on  affirmance,  twelve  dollars. 

To  a  justice  of  the  peace,  for  his  return,  two  dollars. 

K  the  judgment  appealed  from  be  reversed  in  part,  and 
a£Srmed  as  to  the  residue,  the  amount  of  costs  allowed  to  either 
party  shall  be  such  sum  as  the  appellate  court  may  award,  not 
ezcc^eding  ten  dollars. 

If  the  appeal  be  dismissed  for  want  of  prosecution,  as  pro- 
vided by  section  three  hundred  and  sixty-four,  no  costs  shall  be 
allowed  to  either  party. 
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TITLE  ZII. 

OF     THE     MI80ELLANEOU8     PBOCEEDINGS     IN     CIVTL     ACTIONS,    AND 
GENERAL     PROVISIONS. 

Chapter  I.  Submitting  a  controTeny  without  action. 

n.  Proceedings  against  joint  debtors,  heirs,  legatees,  devisees,  and  ten- 
ants holding  under  a  judgment  debtor. 
III.  Confession  of  judgment  without  action. 
lY.  Offers  of  the  defendant  to  compromise  the  whole  or  a  part  of  the 

action. 
y.  Admission  or  inspection  of  writings. 
YI.  Examination  of  parties. 
YII.  Examination  of  witnesses. 
YIII.  Motions  and  orders. 
IX.  Entitling  affidavits. 
X.  Computation  of  time. 
XI.  Notices,  and  filing  and  service  of  papers. 
XII.  Duties  of  sheriffs  and  coroners. 
XIII.  Accountability  of  guardians. 
XIY.  Powers  of  referees. 
XY.  Miscellaneous  provisions. 

Chapter  I. 

SUBMimNG  A  CONTROYERSY  WITHOUT  ACTION. 

Section  872.  Controversy,  how  submitted  without  action. 

878.  Judgment  on,  as  in  other  cases,  but  without  costs. 

874.  Judgment  may  be  enforced  or  appealed  from,  as  in  an  action. 

§  372. — [Controversy^  how  svbmitted  without  action^ — ^Par- 
ties to  a  question  in  difference,  which  might  be  the  subject  of  a 
civil  action,  may,  without  action,  agree  upon  a  case  containing 
the  facts  upon  which  the  controversy  depends,  and  present  a 
submission  of  the  same,  to  any  court  which  would  have  juris- 
diction if  an  action  had  been  brought.  But  it  must  appear  by 
affidavit  that  the  controversy  is  real,  and  the  proceedings  in 
good  faith,  to  determine  the  rights  of  the  parties.  The  court 
shall  thereupon  hear  and  determine  the  case,  at  a  general  terxn^ 
and  render  judgment  thereon  as  if  an  action  were  depending. 

§  373. — \Judgme7it  on^  as  in  other  cases,  hut  without  oostsJ\ — 
Judgment  shall  be  entered  in  the  judgment  book  as  in  other 
cases,  but  without  costs,  for  any  proceeding  prior  to  notice  of 
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trial.    The  case,  the  submission,  and  a  copy  of  the  judgment, 
shall  coDstitate  the  judgment-roll. 

§  374. — [Judgment  may  he  enforced  or  appealed  from^  as  in 
an  action.'] — The  judgment  may  be  enforced  in  the  same  man- 
ner as  if  it  had  been  rendered  in  an  action,  and  shall  be  subject 
to  appeal  in  like  manner. 

Chapteb  IL 

proceedings  against  joint  debtobs,  heibs,  devisees,  legatees 
and  tenants  holding  undes  a  judgment  debtos. 

SiCTios  S75.  Parties  not  summoned  in  action  on  joint  contract,  may  be  summoned 
after  judgment. 
370.  If  judgment  debtor  die,  his  representatives  may  be  summoned. 

877.  Form  of  summons. 

878.  To  be  accompanied  by  affidavit  of  amount  due. 
S79.  Party  summoned  may  answer  and  defend. 

880.  Subsequent  pleadings  and  proceedings  same  as  in  an  action. 

881.  Answer  and  reply  to  be  verified  as  in  an  action. 

§  375. — [Parties  not  summoned  in  action  on  joint  contract^ 
may  he  eumm^med  after  judgment.] — ^When  a  judgment  shall 
be  recovered  against  one  or  more  of  several  persons,  jointly 
indebted  upon  a  contract,  bj  proceeding  as  provided  in  sec- 
tion one  hundred  and  thirtj-six,  those  who  are  not  originally  sum- 
moned to  answer  the  complaint,  may  be  summoned  to  show 
cause  why  they  should  not  be  found  by  the  judgment,  in  the 
same  manner  as  if  they  had  been  originally  summoned. 

§  376. — \If  judgment  debtor  die,  his  representatives  mxiy  he 
sumvnon^.] — In  case  of  the  death  of  a  judgment  debtor  ^er 
judgment,  the  heirs,  devisees,  or  legatees  of  the  judgment 
debtor,  or  the  tenants  of  real  property,  owned  by  him  and 
affected  by  the  judgment,  may,  after  the  expiration  of  three 
jears  from  the  time  of  granting  letters  testamentary,  or  of  ad- 
ministration upon  the  estate  of  the  testator  or  intestate,  be  sum- 
moned to  show  cause  why  the  judgment  should  not  be  enforced 
against  the  estate  of  the  judgment  debtor  in  their  hands  respec- 
tively, an^the  personal  representatives  of  a  deceased  judgment 
debtor  may  be  so  summoned,  at  any  time  within  one  year  after 
their  appointmeBt 

§  877. — iForm  qf  summons.] — The  summons  provided  in  the 
last  two  sections,  shall  be  subscribed  by  the  judgment  creditor, 
his  representatives  or  attorney ;  shall  describe  the  judgment, 
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and  require  the  person  Bummoned  to  show  cause,  within 
twenty  days  after  the  service  of  the  summons ;  and  shall  be 
served  in  like  manner  as  the  original  summons. 

§  378. — [To  he  accompanied  hy  affidavit  of  arrumnt  due.'] — 
The  summons  shall  be  accompanied  by  an  affidavit  of  the  per- 
son subscribing  it,  that  the  judgment  has  not  been  satisfied,  to 
his  knowledge  or  information  and  belief,  and  shall  specify  the 
amount  due  thereon. 

§  379. — IParty  mmmoned  may  am.m^efr  and  defend.] — Upon 
such  summons,  the  party  summoned  may  answer  within  the 
time  specified  therein,  denying  the  judgment,  or  setting  np 
any  defence  which  may  have  arisen  subsequently;  and  in 
addition  thereto,  if  he  be  proceeded  against  according  to  section 
three  hundred  and  seventy-five,  he  may  make  the  same  defence 
which  he  might  have  originally  made  to  the  action,  except  the 
statute  of  limitations. 

§  380. — [Subsequeni  pleadings  and  proceedings  same  as  in  an 
action.] — The  party  issuing  the  summons  may  demur  or  reply 
to  the  answer,  and  the  party  summoned  may  demur  to  the  reply, 
and  the  issues  may  be  tried  and  judgment  may  be  given  the 
same  manner  as  in  an  action,  and  enforced  by  execution,  or  the 
application  of  the  property  charged  to  the  payment  of  the 
judgment,  may  be  compelled  by  attachment,  if  necessary. 

§  381. — [Answer  and  reply  to  he  verified  as  in  an  action.'] — 
The  answer  and  reply  thall  be  verified  in  the  like  cases  and 
manner,  and  be  subject  to  the  same  rules  as  the  answer  and 
reply  in  an  action. 

Chapter  III. 

CONFESSION   OF  JUDGMENT  WrTHOUT   ACTION. 

Skction  S82.  Judgment  may  be  confeased  for  debt  dae  or  contingent  liability. 
S83.  Statement  in  writing,  and  form  thereof. 
884.  Filing  same,  and  entering  judgment. 

§  882. — [Jicdgment  may  he  confessed  for  debt  dvior  coniin^ 
gent  liahility.] — A  judgment  by  confession  may  be  enterecl 
without  action,  either  for  money  due  or  to  become  due,  or  to 
secure  any  person  against  contingent  liability  on  behalf  of  the 
defendant,  or  both,  in  the  manner  prescribed  by  this  chapter. 

§  388. — [Statement  in  writing^  and  form  tJureof] — A  state- 
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ment  in  writing  must  be  inade,  signed  by  the  defendant  and 
verified  by  bis  oath,  to  the  following  effect : 

1.  It  mnst  state  the  amount  for  which  judgment  may  be 
entered,  and  authorize  the  entry  of  judgment  therefor, 

2.  If  it  be  for  money  due  or  to  become  due,  it  must  state 
concisely  the  facts  out  of  which  it  arose,  and  must  show  that 
the  sum  confessed  therefor  is  justly  due,  or  to  become  due. 

3.  If  it  be  for  the  purpose  of  securing  the  plaintiff  against 
a  contingent  liability,  it  must  state  concisely  the  facts  consti- 
tuting the  liability,  and  must  show  that  the  sum  confessed 
therefor  does  not  exceed  the  same. 

§  384. — [FUing  same  and  entering  judgment.'] — ^The  state- 
ment may  be  filed  with  a  county  clerk,  or  with  a  clerk  of  the 
Superior  Court  of  the  city  of  New  York,  who  shall  indorse 
upon  it  and  enter  in  the  judgment-book  a  judgment  of  the  Su- 
preme or  said  Superior  Court  for  the  amount  confessed,  with 
five  dollars  costs,  together  with  disbursements.    The  statement 
and  affidavit,  with  the  judgment  indorsed,  shall  thenceforth 
become  the  judgment-roll.     Executions  may  be  issued  and 
enforced  thereon  in  the  same  manner  as  upon  judgments  in 
other  cjises  in  such  courts.    When  the  debt  for  which  the  judg- 
ment is  recovered  is  not  all  due  or  is  payable  in  installments, 
and  the  installments  are  not  all  due,  the'  execution  may  issue 
upon  such  judgment  for  the  collection  of  such  installments  as 
have  become  due,  and  shall  be  in  the  usual  form,  but  shall 
have  indorsed  thereon,  by  the  attorney  or  person  issuing  the 
same,  a  direction  to  the  sheriff  to  collect  the  amount  due  on 
such  judgment  with  interest  and  costs,  which  amount  shall  be 
stated  with  interest  thereon  and  the  costs  of  said  judgment. 
Notwithstanding  the  issue  and  collection  of  such  execution,  the 
judgment  fihall  remain  as  security  for  the  installments  thereafter 
to  become  due;  and  whenever  any  further  installments  become 
due,  execation  may,  in  like  manner,  be  issued  for  the  collec- 
tion and  enforcement  of  the  same. 
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Chapter  IV. 

OFFERS  OF  THE  DEFENDANT  TO  00MPR0MI8E  THE  WHOLE  OB  A  PAST 
OF  THE  ACTION. 

Section  885.  Defendant  may  serve  offer  to  compromise  and  the  proceedings 
thereon. 

386.  Defendant  may  offer  to  liquidate  damages  conditionally. 

387.  Effect  of  acceptance  or  refusal  of  offer. 

§  385. — [Defendcmt  may  serve  offer  to  coanprormae^  and  the 
proceedings  thereon.'] — The  defendant  may  at  any  time  before 
the  trial  or  verdict,  serve  upon  the  plaintiff  an  offer  in  writing 
to  allow  judgment  to  be  taken  against  him,  for  the  sum  or 
property,  or  to  the  effect  therein  specified,  with  costs.  If  the 
plaintiff  accept  the  offer,  and  give  notice  thereof  in  writing 
within  ten  days,  he  may  file  the  summons,  complaint,  and  offer, 
with  an  affidavit  of  notice  of  acceptance,  and  the  clerk  must 
thereupon  enter  judgment  accordingly.  If  the  notice  of  accept- 
ance be  not  given,  the  offer  is  to  be  deemed  withdrawn,  and 
cannot  be  given  in  evidence ;  and  if  the  plaintiff  fail  to  obtain 
a  more  favorable  judgment,  he  cannot  recover  costs,  but  must 
pay  the  defendant's  costs,  from  the  time  of  the  offer. 

§  386. — [Defendant  may  offer  to  liquidate  damages  condi- 
tionally^— In  an  action  arising  on  contract,  the  defendant 
may,  with  his  answer,  serve  upon  the  plaintiff  an  offer  in 
writing,  that  if  he  fail  in  his  defence,  the  damages  be  assessed 
at  a  specified  sum ;  and  if  the  plaintiff  signify  his  acceptance 
thereof  in  writing,  with  or  before  the  notice  of  trial,  and  on  the 
trial  have  a  verdict,  the  damages  shall  be  assessed  accordingly. 

§  Z^1.^\Jffect  of  acceptance  or  refusal  of  offer. "] — If  the 
plaintiff  do  not  accept  the  offer,  he  shall  prove  his  damages 
as  if  it  had  not  been  made,  and  shall  not  be  permitted  to  give 
it  in  evidence.  And  if  the  damages  assessed  in  his  favor  shall 
not  exceed  the  sum  mentioned  in  the  offer,  the  defendant  shall 
recover  his  expenses  incurred  in  consequence  of  any  necessary 
preparation  or  defence  in  respect  to  the  question  of  damages. 
Such  expense  shall  be  ascertained  at  the  trial. 
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Chaptek  V. 

ADMISSION  OR  INSPECTION  OF  WRITINGS. 

SicnoH  S88.  A  party  may  b^  required  to  admil  a  paper  to  be  genuinC)  or  pay 
ezpeoaes  of  proiing  it.  loBpection  and  copy  of  books,  papers, 
and  docamentSy  how  obtained. 

§  388. — [Inspection  and  copy  of  hooks^  pajperSy  and  docu- 
fnentSy  how  obtained.} — Either  party  may  exhibit  to  the  other, 
or  to  his  attorney,  at  any  time  before  the  trial,  any  paper^ 
material  to  the  action,  and  request  an  admission  in  writing 
of  its  genuineness.  If  the  adverse  party  or  his  attorney  fail 
to  give  the  admission,  within  four  days  after  the  request,  and 
if  the  party  exhibiting  the  paper  be  afterward  put  to  expense 
in  order  to  prove  its  genuineness,  and  the  same  be  finally 
proved  or  admitted  on  the  trial,  such  expense,  to  be  ascer- 
tained at  the  trial,  shall  be  paid  by  the  party  refusing  the 
admission ;  unless  it  appear  to  the  satisfaction  of  the  court 
that  there  were  good  reasons  for  the  refusal.  The  court  before 
which  an  action  is  pending,  or  a  judge  or  justice  thereof,  may 
in  their  discretion,  and  upon  due  notice,  order  either  party  to 
give  to  the  other,  within  a  specified  time,  an  inspection  and 
copy,  or  permission  to  take  a  copy  of  any  books,  papers  and 
documents  in  his  possession  or  under  his  control,  containing 
evidence  relating  to  the  merits  of  the  action,  or  the  defence 
therein.  If  compliance  with  the  order  be  refused,  the  court,  on 
motion,  may  exclude  the  paper  from  being  given  in  evidence, 
or  punish  the  party  refusing,  or  both. 
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Chapter  VI. 

EXAMmATION  OF  PARTIES. 

SsonoN  889.  Actions  for  discovery  aboliflhed. 

890.  A  party  may  examine  his  adversary  as  a  witness  on  the  trial 

891.  Such  examination  also  allowed  before  trial.    Proceedings  therefor. 

892.  Party  how  compelled  to  attend. 

898.  Testimony  of  party  may  be  rebutted. 

894.  Effect  of  refusal  to  testify. 

895.  Testimony  by  a  party  not  responsive  to  the  inquiries  may  be  re- 

butted by  the  oath  of  the  party  calling  him. 

896.  Persons  for  whom  action  is  brought  or  defended  may  be  examined. 

897.  Examinations  of  co-plaintiff  or  co-defendant. 

§  389. — [Action  for  discovery  aboUalved.'] — ^No  action  to 
obtain  discovery  under  oath,  in  aid  of  the  prosecution  or  de- 
fence of  another  action,  shall  be  allowed,  nor  shall  any  ex- 
amination of  a  party  be  had,  on  behalf  of  the  adveree  party, 
except  in  the  manner  prescribed  by  this  chapter. 

§  390. — \A  pa/rty  may  examine  his  adversary  as  a  witness 
on  the  trial.] — A  party  to  an  action  may  be  examined  as  a 
witness,  at  the  instance  of  the  adverse  party,  or  of  any  one  of 
several  adverse  parties,  and  for  that  purpose  may  be  compelled, 
in  the  same  manner,  and  subject  to  tixe  same  rules  of  examina- 
tion, as  any  other  witness  to  testify,  either  at  the  trial,  or  con- 
ditionally, or  upon  commission. 

391. — [Such  examination  also  allowed  lefore  triai.  Pro- 
ceedings therefor."] — The  examination,  instead  of  being  had  at 
the  trial  as  provided  in  the  last  section,  may  be  had,  at  any 
time  before  the  trial,  at  the  option  of  the  party  claiming  it, 
before  a  judge  of  the  court  or  a  county  judge,  on  a  previous 
notice  to  the  party  to  be  examined,  and  any  other  adverse 
party,  of  at  least  five  days,  unless  for  good  cause  shown,  the 
judge  order  otherwise.  But  the  party  to  be  examined  shall 
not  be  compelled  to  attend  in  any  other  county  than  that  of 
his  residence,  or  where  he  may  be  served  with  a  summons  for 
his  attendance. 

§  392. — [Party,  how  cor/ypMed  to  o^mc?.]— The  party  to  be 
examined,  as  in  the  last  section  provided,  may  be  compelled 
to  attend  in  the  same  manner  as  a  witness  who  is  to  be  ex- 
amined conditionally;  and  the  examination  shall  be  taken 
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and  filed  by  the  judge  in  like  manner,  and  may  be  read  by 
either  party  on  the  trial. 

§  393. — ITeetimany  of  party  may  le  rebuUedJ] — The  exami- 
nation of  the  party  thus  taken  may  be  rebutted  by  adverse 
testimony. 

§  394. — [j^ect  of  refusal  to  testify  J] — ^If  a  party  refuse  to 
attend  and  testify  as  in  the  last  four  sections  provided,  he  may 
be^punished  as  for  a  contempt,  and  his  complaint,  answer,  or 
reply  may  be  stricken  out. 

§  395. — {Testimony  ly  a  party  not  responsive  to  the  inquiries, 
may  he  r^utted  hy  the  oath  of  the  party  calling  him.'] — A  party 
examined  by  an  adverse  party,  as  in  this  chapter  provided, 
may  be  examined  on  his  own  behalf,  in  respect  to  any  matter 
pertinent  to  the  issue.  But  if  he  testify  to  any  new  matter, 
not  responsive  to  the  inquiries  put  to  him  by  the  adverse  party, 
or  necessary  to  explain  or  qualify  his  answers  thereto,  or  dis- 
charge when  his  answers  would  charge  himself,  such  adverse 
party  may  offer  himself,  as  a  witness  on  his  own  behalf,  in  re- 
spect to  such  new  matter,  and  shall  be  so  received. 

§  396. — [Persons  for  whom  action  is  hrought  or  defended, 
may  he  examined^ — ^A  person  for  whose  immediate  benefit  the 
action  is  prosecuted  or  defended,  though  not  a  party  to  the 
action,  may  be  examined  as  a  witness,  in  the  same  manner  and 
subject  to  the  same  rules  of  examination,  as  if  he  were  named 
as  a  party. 

§  397. — \Escaminaiion  of  co-party^ — ^A  party  may  be  exam- 
ined on  behalf  of  his  co-plaintiff  or  of  a  co-defendant,  as  to  any 
matter  in  which  he  is  not  jointly  interested  or  liable,  with  such 
co-plaintiff  or  co-defendant,  and  as  to  which  a  separate  and  not 
joint  verdict  or  judgment  can  be  rendered.  And  he  may  be  com- 
pelled to  attend  in  the  same  manner  as  at  the  instance  of  an  ad- 
verse party,  but  the  examination  thus  taken  shall  not  be  used  in 
the  behalf  of  the  party  examined.  And  whenever  in  the  case 
mentioned  in  sections  three  hundred  and  ninety  and  three  hun- 
dred and  ninety-one,  one  of  several  plaintiffs  or  defendants,  who 
are  joint  contractoi-s,  or  are  united  in  interest  is  examined  by 
the  adverse  party,  the  other  of  such  plaintiffs  or  defendants  may 
offer  himself  as  a  witness  to  the  same  cause  of  action  or  defence, 
and  shall  be  so  received.  {Laws  of  75th  Session,  Chap.  392 ; 
Apra  lethj  1852.] 
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Chapter  VII. 

EXAMINATION  OF  WITNBSSES. 

Section  898.  No  witness  to  be  excluded  by  reason  of  interest 

899.  Parties  may  be  examined  as  witnesses  in  certain  eases. 

§  398. — [Jfo  vdtness  to  he  excluded  hy  reason  of  interest] — 
No  person  oflfered  as  a  witness  shall  be  excluded  by  reason  of 
his  interest  in  the  event  of  the  action. 

§  399. — [Parties  may  be  examined  as  witnesses  in  certain 
cases.] — A  party  to  an  action,  or  special  proceeding  including 
proceedings  in  Surrogate's  Courts,  and  proceedings  for  the  sum- 
mary recovery  of  the  possession  of  land,  may  be  examined  as 
a  witness  on  his  own  behalf  or  in  behalf  of  any  other  party, 
in  the  same  manner,  and  subject  to  the  same  rules  of  examina- 
tion, as  any  other  witness,  except  that  a  party  shall  not  be  exam- 
ined against  parties  who  are  representatives  of  a  deceased  person, 
in  respect  to  any  transactions  had  personally  between  the 
deceased  person  and  the  witness;  and  except,  also,  that  neither 
husband  nor  wife  shall  be  required  to  disclose  any  communica- 
tion made  by  one  to  the  other. 

Chapter  VIII. 

MOTIONS   AND  ORDERS. 

Section  400.  Definition  of  an  order. 

401.  Definition  of  a  motion.    Motions,  how  and  where  made. 

402.  When  notice  is  necessary,  it  must  be  eight  days  before  hearing. 

403.  In  actions  in  Supreme  Court,  county  judge  may  act  at  chambera. 

His  orders,  how  reviewed. 

404.  In  absence,  etc.^  of  judge  at  chambers,  motion  may  be  transferred 

by  him  to  another  judge. 
40^  Enlarging  time  for  proceeding  in  an  action. 

§  400. — [D^nition  of  am,  order.] — ^Every  direction  of  a  court 
or  judge,  made  or  entered  in  writing,  and  not  included  in  a 
judgment,  is  denominated  an  order. 

§  401. — [Motion^  what  isy  how  and  where  made.] — 1.  An 
application  for  an  order  is  a  motion. 

2.  Motions  *may  be  made  in  the  first  judicial  district,  to  a 
judge  or  justice  out  of  court,  except  for  a  new  trial  on  the 
merits. 
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3.  Orders  made  out  of  court,  without  notice,  may  be  made 
by  any  judge  of  the  court,  in  any  part  of  the  State  ;  and  they 
may  also  be  made  by  a  county  judge  of  the  county  where  the 
action  is  triable,  or  by  the  county  judge  of  the  county  in  which 
the  attorney  for  the  moving  party  resides,  except  t(j  stay  pro- 
ceedings after  verdict. 

4.  Motions  upon  notice  must  be  made  within  the  district  in 
which  the  action  is  triable,  or  in  a  county  adjoining  that  in 
which  it  is  triable ;  except  that  where  the  action  is  triable  in 
the  first  judicial  district,  the  motion  must  be  made  therein, 
and  no  motion  upon  notice  can  be  made  in  the  first  judicial 
district,  in  an  action  triable  elsewher-e. 

5.  In  all  the  districts,  a  motion  to  vacate  or  modify  a  pro- 
visional remedy,  and  an  appeal  from  an  order  allowing  a  pro- 
visional remedy,  shall  have  preference  over  all  other  motions. 

6.  No  order  to  stay  proceedings  for  a  longer  time  than 
twenty  days  shall  be  granted  by  a  judge  out  of  court,  except 
on  previous  notice  to  the  adverse  party. 

§  402. — [  When  notice  is  necessary ^  it  must  be  eight  days  be- 
fore hearing.] — When  a  notice  of  a  motion  is  necessary,  it  must 
be  served  eight  days  before  the  time  appointed  for  the  hearing; 
but  the  court  or  judge  may,  by  an  order  to  show  cause,  pre- 
scribe a  shorter  time. 

§  403. — [In  actions  in  Supreme  Courtj  county  judge  may 
act  at  chamiers.  His  orders^  how  reviewed.'] — ^In  an  action  in 
the  Supreme  Court,  a  county  judge,  in  additipn  to  the  powers 
conferred  upon  him  by  this  act,  may  exercise,  within  his 
county,  the  powers  of  a  judge  of  the  Supreme  Court  at  cham- 
bers, according  to  tlie  existing  practice,  except  as  otherwise 
provided  in  this  act.  And  in  all  cases  where  an  order  is  made 
by  a  county  judge,  it  may  be  reviewed  in  the  same  manner  as 
if  it  had  been  made  by  a  judge  of  the  Supreme  Court. 

§  404. — \In  absence^  etc.^  of  judge  at  chambers^  motion  may 
he  transferred  by  him  to  another  judge.] — When  notice  of  a 
motion  is  given,  or  an  order  to  show  cause  is  returnable  before 
a  judge  out  of  court,  and  at  the  time  fixed  for  the  motion  he 
is  absent,  or  unable  to  hear  it,  the  same  may  be  transferred, 
by  his  order,  to  some  other  judge,  before  whom  the  motion 
might  originally  have  been  made. 

§  405. — {JErdarging  time  for  proceeding  in  am,  action.] — ^The 
time  within  which  any  proceeding  in  an  action  must  be  had. 


144  THE  CODE  OF  PROCEDURE. 

after  its  commencement,  except  the  time  within  which  an  ap- 
peal must  be  taken,  may  be  enlarged,  npon  an  affidavit  show- 
ing grounds  therefor,  by  a  judge  of  the  court,  or  if  the  action 
be  in  the  Supreme  Court,  by  a  county  judge.  The  affidavit, 
or  a  copy  thereof,  must  be  served  with  a  copy  of  tlie  order,  or 
the  order  iftay  be  disregarded. 

Chapter  IX. 

KNTTTLINO  AFFIDAVrTS. 

Sbctiom  406.  Affidavits  defectively  entitled  valid. 

§  406. — \_Affid(wit8  defectively  entitled  valid,'] — ^It  shall  not 
be  necessary  to  entitle  an  affidavit  in  the  action ;  but  an  affida- 
vit made  without  a  title,  or  with  a  defective  title,  shall  be  as 
valid  and  effectual,  for  every  purpose,  as  if  it  were  duly  enti- 
tled, if  it  intelligibly  refer  to  the  action  or  proceeding  in  which 
it  is  made. 

Chapter  X. 

COMPUTATION   OF  TIME. 

Section  407.  lime,  how  computed. 

§  407. — [Time^  how  computed.']— The  time  within  which  an 
act  is  to  be  done,  as  herein  provided,  shall  be  computed,  by 
excluding  the  first  day,  and  including  the  last.  If  the  last 
day  be  Sunday,  it  shall  be  excluded* 
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Chapter  XI. 


NOTICES,  AND  FILING  AND   BESYICB  OF  PAPERS. 


>  Noticea  and  other  papers,  how  served  on  party  or  attorney. 
I  When,  and  how  Berred  by  mail. 


SicnoH  408. 
409. 
410. 
411. 

412.  Double  time  when  serred  by  mail 

418.  Eight  days*  notice  of  motion,  etc.,  before  coort  or  judge,  when 
personally  served. 

414.  Where  papers  need  not  be  serred  on  defendant. 

415.  Service  of  papers  where  party  resides  out  of  the  State. 

416.  Summons  and  pleadings  to  be  filed  within  ten  days  after  service. 

417.  Service,  where  party  appears  by  attorney. 

418.  This  chapter  not  to  apply  to  summons  or  process,  or  to  papers  to 

bring  party  into  contempt 

§  408. — \Nbtice8  and  other  papers^  haw  served  on  party  or 
attorney.'] — ^Notices  shall  be  in  writing ;  and  notices  and  other 
papers  may  be  served  on  the  party  or  attorney,  in  the  manner 
prescribed  in  the  next  three  sections,  where  not  otherwise 
provided  by  this  act. 

§  409. — \^The  same.'] — ^The  service  may  be  personal,  or  by 
delivery  to  the  party  or  attorney  on  whom  the  service  is  re- 
qnired  to  be  made,  or  it  may  be  as  follows : 

1.  If  upon  an  attorney,  it  may  be  made  daring  his  absence 
from  his  office,  by  leaving  the  paper  with  his  clerk  therein,  or 
with  a  person  having  charge  thereof:  or  when  there  is  no  per- 
son in  the  office,  by  leaving  it,  between  the  hours  of  six  in 
the  morning  and  nine  in  the  evening,  in  a  conspicuous  place 
in  the  office ;  or  if  it  be  not  open,  so  as  to  admit  of  such  ser- 
vice, then  by  leaving  it  at  the  attorney's  residence,  with  some 
person  of  suitable  age  and  discretion. 

2.  If  upon  a  party,  it  may  be  made  by  leaving  the  paper 
at  his  residence,  between  the  hours  of  six  in  the  morning  and 
nine  in  the  evening,  with  some  person  of  suitable  age  and 
discretion. 

§  410. — [  When  and  how  served  hy  mail.'] — Service  by  mail 
may  be  made,  where  the  person  making  the  service  and  the 
person  on  whom  it  is  to  be  made  reside  in  different  places, 
between  which  there  is  a  regular  communication  by  mail. 

§  411. — iThe  same.] — In  case  of  service  by  mail,  the  paper 

10 
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must  be  deposited  in  the  post-office,  addressed  to  the  person 
on  whom  it  is  to  be  served,  at  his  place  of  residence,  and  the 
postage  paid. 

§  412. — [DaiMe  time  when  served  hy  mail,'] — Where  the 
service  is  by  mail,  it  shall  be  doable  the  time  required  in  cases 
of  personal  service,  except  service  of  notice  of  trial,  which 
may  be  made  sixteen  days  before  the  day  of  trial,  including 
the  day  of  service. 

§  413. — {MgU  dayi  notice  of  motion,  etc.y  before  court  or 
judge,  wJien  personalis/  served.'] — ^Notice  of  a  motion,  or  other 
proceeding,  before  a  court  or  judge,  when  personally  served, 
shall  be  given  at  least  eight  days  before  the  time  appointed 
therefor. 

§  414. — [Where  papers  need  not  he  served  on  defe/indant^— 
Where  a  defendant  shall  not  have  demurred  or  answered,  ser- 
vice of  notice  or  papers,  in  the  ordinary  proceedings  in  an 
action,  need  not  be  made  upon  him,  unless  he  be  imprisoned 
for  want  of  bail,  but  shall  be  made  upon  him  or  his  attorney, 
if  notice  of  appearance  in  the  action  has  been  given. 

415. — [Service  of  papers  where  party  resides  out  of  the 
8taie^ — Where  a  plaintiff  or  a  defendant  who  has  demurred 
or  answered,  or  gives  notice  of  appearance,  resides  out  of  the 
State,  and  has  no  attorney  in  the  action,  the  service  may  be 
made  by  mail,  if  his  residence  be  known ;  if  not  known,  on 
the  clerk  for  the  party. 

§  416. — [Summons  and  pleadings  to  le  filed  within  ten  days 
after  service.] — The  summons,  and  the  several  pleadings  in  an 
action,  shall  be  filed  with  the  clerk  within  ten  days  after  the 
service  thereof,  respectively,  or  the  adverse  party,  on  proof 
of  the  omission,  shall  be  entitled,  without  notice,  to  an  order 
from  a  judge  that  the  same  may  be  filed  within  a  time  to  be 
specified  in  the  order,  orbe  deemed  abandoned. 

§  417. — [Service,  where  party  appears  hy  aUomey.] — ^Where 
a  party  shall  have  an  attorney  in  the  action,  the  service  of 
papers  shall  be  made  upon  the  attorney  instead  of  the  party. 

§  418. — [This  chapter  ru>t  to  apply  to  summons  or  process,  or 
to  papers  to  bring  party  into  corUempt.] — ^The  prorifiions  of 
this  chapter  shall  not  apply  to  the  service  of  a  summons  or 
other  process,  or  of  any  paper  to  bring  a  party  into  contempt 
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Ghaptbb  XII. 

DUTIES  OF  8HBBIFFB  AND  00B0KER8. 

SicTioii  419.  Dnty  of  sheriff  aod  coroner  in  serving  and  executing  process,  and  how 

enforced. 

§  419. — [IhUy  of  sheriff  cmd  coroner  in  serving  or  executing 
proeeeSj  and  how  enforced.'] — ^Whenever,  pursnant  to  this  act, 
the  sheriff  may  be  required  to  serve  or  execute  any  snimnons, 
order  or  jndgment,  or  to  do  any  other  act,  he  shall  be  bound 
to  do  BO  in  like  manner  as  upon  process  issued  to  him,  and 
shall  be  equally  liable  in  all  respects  for  neglect  of  duty ;  and 
if  the  sheriff  be  a  party,  the  coroner  shall  be  bound  to  perform 
the  service,  as  he  is  now  bound  to  execute  process,  where  the 
sheriff  is  a  party;  and  all  the  provisions  of  this  act  relat- 
ing to  sherifis  shall  apply  to  coroners  when  the  sheriff  is  a 
pwty. 

Ghafteb  xin. 

▲OOOUBTABIUTT  OF  OUABDIAIirS. 

Skctioh  420.  Guardians  not  to  receiye  property  until  security  given. 

§  420. — lOttardiana  not  to  receive  prcperty  untU  eeourily 
given.] — "No  guardian  appointed  for  an  infant  shall  be  per- 
mitted to  receive  property  of  the  infant,  until  he  shall  have 
given  sufficient  security,  approved  by  a  judge  of  the  court  or 
a  county  judge,  to  account  for  and  apply  the  same,  under  the 
direction  of  the  court. 

Chapter  XIV. 

POWERS  OF  REFEREES. 

Sicnov  421.  Referees  anthoriied  to  administer  oaths,  and  to  exerdse  powers  now 
vested  in  referees  by  law. 

"  §  421. — [Auikorised  to  administer  oathsy  and  to  exerdse 
powers  funo  vested  in  referees  Jy  law.] — Every  referee,  ap- 
pointed pursnant  to  this  act,  shall  have  power  to  adminster 
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oaths,  in  any  proceeding  before  him,  and  shall  have  generally 
the  powers  now  vested  in  a  referee  by  law. 

Ohaptbb  XV. 

MISCELLANEOUS  FBOYISIOISrS. 

SicnoH  422.  Papers  lost  or  withheld,  how  supplied. 
42S.  Where  undertakings  to  be  filed. 

424.  Judgment  on  bond  and  warrant  of  attorney,  executed  before  Julj 

1,  1848. 

425.  Time  for  publication  of  notices  how  computed. 

426.  Laws  of  other  States  and  GoTemments,  how  proved. 

§  422. — [Pajpers  lost  or  withheld^  how  supplied.'] — ^If  an 
original  pleading  or  paper  be  lost  or  withheld  by  any  person, 
the  court  may  authorize  a  copy  thereof  to  be  filed  and  used 
instead  of  the  original. 

§  423. — [  WTiere  undertakings  to  he  filed.] — The  yarious  under- 
takings required  to  be  given  by  this  act  must  be  filed  with 
the  clerk  of  the  court,  unless  the  court  expressly  provides  for 
a  different  disposition  thereof,  except  that  the  undertakiogs 
provided  for  by  the  chapter  on  the  claim  and  delivery  of 
personal  property,  shall,  after  the  justification  of  the  sureties, 
be  delivered  by  the  sheriff  to  the  parties  respectively  for 
whose  benefit  ^ey  are  taken. 

§  424. — [Judgment  on  land  <md  warrant  of  attorney^  executed 
he/ore  July  1, 1848.] — ^TJpon  any  bond  and  warrant  of  attor- 
ney, executed  and  delivered  before  the  first  day  of  July, 
1848,  judgment  may  be  entered  in  the  manner  provided  by 
sections  382,  383,  and  384,  upon  the  plaintiffs  filing  such  bond 
and  warrant  of  attorney,  and  a  statement  signed  and  verified 
by  himself,  in  the  form  prescribed  by  section  382. 

§  425. — [Time  for  publication  of  notices^  how  computedJ] — 
The  time  for  publication  of  legal  notices  shall  be  computed  so 
as  to  exclude  the  first  day  of  publication,  and  include  the  day 
on  which  the  act  or  event,  of  which  notice  is  given,  is  to 
happen,  or  which  completes  the  full  period  required  for  publi- 
cation. 

§  426. — [Laws  of  other  States  and  Governments^  howprovedJ] 
— ^Printed  copies  in  volumes  of  statutes,  code,  or  other  written 
law,  enacted  by  any  other  State,  or  territory,  or  foreign  gov- 
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emment,  purporting  or  proved  to  have  been  published  by  the 
authority  thereof,  or  proved  to  be  commonly  admitted  as  evi- 
dence of  the  existing  law  in  the  courts  and  judicial  tribxmals 
of  such  State,  territory,  or  government,  shall  be  admitted  by 
the  courts  and  officers  of  this  State,  on  all  occasions,  as  pre* 
sumptive  evidence  of  such  laws.  The  unwritten  or  common 
law  of  any  other  State,  or  territory,  or  foreign  government,  may 
be  proved  as  facts  by  parol  evidence ;  and  the  books  of  reports 
of  cases  adjudged  in  their  com-ts  may  also  be  admitted  as  pre- 
sumptive evidence  of  such  law. 

TITLE  Xm. 

ACrriOKS  IN  PABTICULAR  CASES. 

GsimR  I.  Actions  againat  foreign  corporations. 

II.  Actions  in  place  of  scire  facias,  quo  warranto^  and  of  informations  in 

the  nature  of  quo  warranto. 
m.  Actions  for  the  partition  of  real  property, 
rv.  Actions  to  determine  conflicting  claims  to  real  property,  and  for  waste 

and  nuisance. 
V.  General  proirisions  relating  to  actions  concerning  real  property. 

Chafteb  I. 

ACTIONS  AGAINST   FOREIGN    OOBPOBATIONS. 
Sscnos  427.  V^here  and  by  whom  brought. 

§  427.— [  Where  and  hy  whom  brought.] — ^An  action  against 
a  corporation,  created  by,  or  under  the  laws  of  any  other  State, 
government,  or  country,  may  be  brought  in  the  Supreme  Court, 
the  Superior  Court  of  the  city  of  New  York,  or  the  Court  of 
Common  Fleas  for  the  city  and  county  of  New  York,  in  the 
following  cases : 

1.  By  a  resident  of  this  State,  for  any  cause  of  action. 

2.  By  a  plaintiff  not  a  resident  of  this  State,  when  the  cause 
of  action  shall  have  arisen  or  the  subject  of  the  action  shall  be 
situated  within  this  State. 
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Chapter  II. 

ACnOKS    IN    FLAOE    OF    60IRB    FACIAS,   QUO    WARRAKTO,  AKD    OF 
INFOBMATIOIf  IN  THB  NATURE  OF   QUO  WARRANTO. 

Sicnos  428.  Sdre  facias^  and  quo  warranto  abolished  and  this  chapter  substi* 
tuted. 
429.  Action  may  be  brought  by  Attomej-General  to  Taoate  a  charter  by 

direction  of  Legislature. 
4S0.  Action  to  annul  a  corporation  when  and  how  brought  by  Attorney- 
General,  by  leave  of  Supreme  Court. 

481.  Leave,  how  obtained. 

482.  Action  upon  information  or  complaint,  of  course. 
438.  Action,  when  and  how  brought  to  vacate  letters  patent. 

484.  Relatori  when  to  be  joined  as  plaintiiT. 

485.  Complaint  and  arrest  of  defendant  in  action  for  usurping  an  office. 

486.  Judgment  in  such  action. 

487.  Assumption  of  office,  etc.,  by  relator,  when  judgment  is  in  his  favor* 

488.  Proceedings  against  defendant  on  refusal  to  deliver  books  or  papers. 

489.  Damages,  how  recovered. 

440.  One  action  against  several  persons  cliuming  office  or  franchise. 

441.  Penalty  for  usurping  office  or  franchise,  how  awarded. 

442.  Judgment  of  forfeiture  against  a  corporation. 

448.  Costs  against  corporation,  or  persons  claiming  to  be  such,  how  col- 
lected. 
404.  Restraining  corporation  and  appointment  of  receiver. 

445.  Copy  of  judgment-roll  against  corporation,  where  to  be  filed. 

446.  Entry  of  judgment  relating  to  letters  patent  in  records  of  conmiis- 

sioners  of  land  office. 
44*7.  Actions  for  forfeiture  of  property  to  the  people. 

§  428. — [Scire  facias  and  quo  warranto  abolished^  and  this 
chapter  substituted^ — ^The  writ  of  scire  faciaSj  the  writ  of  qm 
warramio^  and  proceedings  by  information  in  the  nature  of  quo 
wa/rranto^  are  abolished,  and  the  remedies  heretofore  attainable 
in  those  forms,  may  be  obtained  by  civil  actions,  under  the 
provisions  of  this  chapter.  But  any  proceeding  heretofore 
commenced,  or  judgment  rendered,  or  right  acquired,  shall  not 
be  affected  by  such  abolition. 

§  429. — [Action,  may  he  hrought  hy  AUomey-Oenerdl  to  vch 
cate  a  charter  hy  direction  of  Legislature.'\ — An  action  may 
be  brought  by  the  Attorney-General,  in  the  name  of  the  peo- 
ple of  this  State,  whenever  the  Legislature  shall  so  direct, 
against  a  corporation,  for  the  purpose  of  vacating  or  annulling 
the  act  of  incorporation,  or  an  act  renewing  its  corporate  ex- 
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istence,  on  the  gronnd  that  such  act  or  renewal  was  procnred, 
upon  Bome  fraudulent  enggeetion  or  concealment  of  a  material 
fact,  by  the  persons  incorporated,  or  by  some  of  them,  or  with 
their  knowledge  and  consent. 

§  430. — [Action  to  annul  a  corporaMon^  when  and  how  hrougTU 
iff  Attorney- Generalyly  leave  of  Supreme  Covrt.'\ — ^An  action 
may  be  brought  by  the  Attorney-General,  in  the  name  of  the 
people  of  this  State,  on  leave  granted  by  the  Supreme  Court, 
or  a  judge  thereof,  for  the  purpose  of  vacating  the  charter  or 
annulling  the  existence  of  a  corporation,  other  than  municipal, 
whenever  such  corporation  shall, 

1.  Offend  against  any  of  the  provisions  of  the  act  or  acts 
creating,  altering,  or  renewing  such  corporation ;  or 

2.  Violate  the  provisions  of  any  law,  by  which  such  corpo- 
ration shall  have  forfeited  its'charter,  by  abuse  of  its  powers ;  or, 

3.  Whenever  it  shall  have  forfeited  its  privileges  or  fran- 
chises, by  failure  to  exercise  its  powers ;  or, 

4.  Whenever  it  shall  have  done  or  omitted  any  act,  which 
amounts  to  a  surrender  of  its  corporate  rights,  privileges,  and 
franchises:  or, 

i.  Whenever  it  shall  exercise  a  franchise  or  privilege  not 
conferred  upon  it  by  law. 

And  it  shaU  be  the  duty  of  the  Attomey-Greneral,  whenever 
he  shall  have  reason  to  believe,  that  any  of  these  acts  or 
omissions  can  be  established  by  proof,  to  apply  for  leave,  and 
upon  leave  granted,  to  bring  the  action  in  every  case  of 
public  interest,  and  also  in  every  other  case  in  which  satis- 
factory security  shall  be  given,  to  indemnify  the  people  of 
this  State,  against  the  costs  and  expenses  to  be  incurred 
thereby. 

§  431. — [Leave^  how  obtained.'] — Leave  to  bring  the  action 
may  be  granted,  upon  the  application  of  the  Attorney-Gene- 
ral ;  and  the  court  or  judge  may,  at  discretion,  direct  notice  of 
such  application  to  be  given  to  the  corporation  or  its  officers, 
previous  to  granting  such  leave,  and  may  hear  the  corporation 
in  opposition  thereto. 

§  432. — [Action  v/pon  information  or  complainty  of  course.'] — 
An  action  may  be  brought  by  the  Attorney -General  in  the 
name  of  the  people  of  this  State,  upon  his  own  information, 
or  upon  the  complaint  of  any  private  party,  against  the  parties 
offending  in  the  following  cases : 
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1.  When  any  person  shall  usurp,  intrude  into,  or  unlawfully 
hold  or  exercise  any  public  oiSce,  civil  or  military,  or  any 
franchise  within  this  State,  or  any  office  in  a  corporation 
created  by  the  authority  of  this  State ;  or, 

2.  When  any  public  officer,  civil  or  military,  shall  have 
done  or  suffered  an  act  which,  by  the  provisions  of  law,  shall 
make  a  forfeiture  of  his  office ;  or, 

3.  When  any  association  or  number  of  persons  shall  act 
within  this  State  as  a  corporation,  without  being  duly  incorpo- 
rated. 

§  433. — [Action^  wJien  wnd  Jiow  h'ougkt^  to  vacate  letters 
patenf] — ^An  action  may  be  brought  by  the  Attorney-General, 
in  the  name  of  the  people  of  this  State,  for  the  purpose  of 
vacating  or  annulling  letters  patent,  granted  by  the  people  of 
this  State,  in  the  following  cases : 

1.  When  he  shall  have  reason  to  believe  that  such  letters 
patent  were  obtained  by  means  of  some  fraudulent  suggestion 
or  concealment  of  a  material  fact,  made  by  a  person  to  whom 
the  same  were  issued  or  made,  or  with  his  consent  or  know- 
ledge; or, 

2.  When  he  shall  have  reason  to  believe  that  such  letters 
patent  were  issued  through  mistake,  or  in  ignorance  of  a  ma- 
terial fact ;  or, 

3.  When  he  shall  have  reason  to  believe  that  the  patentee, 
or  those  claiming  under  him,  have  done  or  omitted  an  act,  in 
violation  of  the  terms  and  conditions  on  wnich  the  letters  pa- 
tent were  granted,  or  have,  by  any  other  means,  forfeited  the 
interest  acquired  under  the  same. 

§  434.— [jffeZa^,  when  to  be  joined  as  plamt^f.} — ^When  an 
action  shall  be  brought  by  the  Attorney-General,  by  virtue  of 
this  chapter,  on  the  relation  or  information  of  a  person  having 
an  interest  in  the  question,  the  name  of  such  person  shall  be 
joined  with  the  people,  as  plaintiff. 

§  435. — [Complaint  and  arrest  of  defendant  in  action  for 
usv/rpvng  <m  office^ — ^Whenever  such  action  shall  be  brought 
against  a  person  for  usurping  an  office,  the  Attorney-General, 
in  addition  to  the  statement  of  the  cause  of  action,  may  also 
set  forth  in  the  complaint  the  name  of  the  person  rightfully 
entitled  to  the  office,  with  a  statement  of  his  right  thereto,  and 
in  such  case,  upon  proof  by  affidavit,  that  the  defendant  has 
received  fees  or  emoluments  belonging  to  the  office,  and  by 
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means  or  his  usurpation  thereof,  an  order  may  be  granted  by 
a  jadge  of  the  Supreme  Court,  for  the  arrest  of  such  defendant, 
and  holding  him  to  bail,  and  thereupon  he  shall  be  arrested  and 
held  to  bail,  in  the  manner  and  with  the  same  e£fect,  and  sub- 
ject to  the  same  rights  and  liabilities,  as  in  other  civil  actions, 
where  the  defendant  is  subject  to  arrest. 

§436. — {Judgment  in  such  actional — In  every  such  case, 
judgment  shall  be  rendered  upon  the  right  of  the  defendant, 
and  also  upon  the  right  of  the  party  so  alleged  to  be  entitled, 
or  only  upon  the  right  of  the  defendant,  as  justice  shall  re- 
quire. 

§  437. — [Assumption  of  office^  etc.j  hy  rdaior  when  jvdg- 
merit  is  in  his  favor. "] — ^If  the  judgment  be  rendered  upon  the 
right  of  the  person  so  alleged  to  be  entitled,  and  the  same  be 
in  favor  of  such  person,  he  shall  be  entitled,  after  taking  the 
oath  of  office  and  executing  such  official  bond  as  may  be  re- 
quired by  law,  to  take  upon  himself  the  execution  of  the  office, 
and  it  shall  be  his  duty,  immediately  thereafter,  to  demand  of 
the  defendant  in  the  action,  all  the  books  and  papers  in  his 
custody  or  within  his  power,  belonging  to  the  office  from  which 
he  shall  have  been  excluded. 

§  438. — [Proceedings  against  defendant  on  refusal  to  deliver 
hooks  or  papers.'] — ^If  the  defendant  shall  refuse  or  neglect  to 
deliver  over  such  books  or  papers,  pursuant  to  the  demand, 
he  shall  be  deemed  guilty  of  a  misdemeanor,  and  the  same 
proceedings  shall  be  had,  and  with  the  same  effect,  to  compel 
deUvery  of  such  books  and  papers  as  are  prescribed  in  article 
five,  tide  six,  chapter  six,  of  the  first  part  of  the  Revised  Sta- 
tutes. 

§439. — [Damages^  how  recovered.'] — If  judgment  be  ren- 
dered upon  the  right  of  the  person  so  alleged  to  be  entitled,  in 
favor  of  such  person,  he  may  recover  by  action  the  damages 
which  he  shall  have  sustained  by  reason  of  the  usurpation  by 
the  defendant  of  the  office  from  which  such  defendant  has 
been  excluded. 

§  440. — [One  action  against  several  persons  claiming  office  or 
franchise.] — Where  several  persons  claim  to  be  entitled  to  the 
same  office  or  franchise,  one  action  may  be  brought  against  all 
BQch  persons,  in  order  to  try  their  respective  rights  to  such 
office  or  franchise. 
§  441.— '[P«na%/(w  usmpvng  offi^ie  orfrcmchise^  how  awarded.] 


154  THE  CODE  OF  PROCEDURE. 

When  a  defendant,  whether  a  natural  person  or  a  corporation, 
against  whom  snch  action  shall  have  been  brought,  shall  be 
adjudged  guilty  of  usurping  or  intruding  into,  or  unlawfully 
holding  or  exercising  any  office,  franchise  or  privilege,  judg- 
ment shall  be  rendered,  that  such  defendant  be  excluded  from 
such  office,  franchise  or  privilege,  and  also  that  the  plaintiff 
recover  costs  against  such  defendant.  The  court  may  also,  in 
its  discretion,  fine  such  defendant  a  sum  not  exceeding  two 
thousand  dollars,  which  fine,  when  collected,  shall  be  paid  into 
the  treasury  of  the  State. 

§  442. — [Judgmervt  of  forfeiture  agamst  a  corporation.'] — ^If 
it  shall  be  adjudged  that  a  corporation,  against  which  an  action 
shall  have  been  brought,  pursuant  to  this  chapter,  has  by  neg- 
lect, abuse,  or  surrender,  forfeited  its  corporate  rights,  privi- 
leges and  franchises,  judgment  shall  be  rendered,  that  the 
corporation  be  excluded  from  such  corporate  rights,  privileges 
and  franchises,  and  that  the  corporation  be  dissolved. 

§  443. — [Costs  against  corporation  or  persons  claiming  to  Je 
sicchj  how  coUectedJ] — ^If  judgment  be  rendered  in  such  action 
against  a  corporation,  or  against  persons  claiming  to  be  a  cor- 
poration, the  court  may  cause  the  costs  therein  to  be  coUect^^, 
by  execution  against  the  persons  claiming  to  be  a  corporaticMi, 
or  by  attachment  or  process  against  the  directors  or  other  c^ffi. 
cers  of  such  corporation. 

§  444. — [Hestraimng  corporation^  amd  Ojppomttnent  <yf^  r&- 
cevver.'] — ^When  such  judgment  shall  be  rendered  agairist  a 
corporation,  the  court  shall  have  the  same  power  to  r^^train 
the  corporation,  to  appoint  a  receiver  of  its  property^  ^nd  to 
take  an  account,  and  make  distribution  thereof  among  its 
creditors,  as  are  given  in  article  tliree,  title  fouFj  cliaptt^r  eight, 
of  the  third  part  of  the  Ee vised  Statutes  j  and  it  shall  be  the 
duty  of  the  Attorney-General,  iin mediately  after  the  xendition 
of  such  judgment,  to  institute  proceedings  for  that  purpose* 

§  445. — [Copy  of  judgment-roll  agaiTiat  corporatiowh  "whsre  to 
le  fled.] — Upon  the  rendition  of  such  judgment  agiiitiat  a  car* 
poration,  or  for  the  vacating  or  anntiUiug  of  lettair^  patent,  vt 
shall  be  the  duty  of  the  Attorney-Genera],  to  eau^o  a  copx  ^' 
the  judgment-roll  ^to  be  forthwith  filed  in  the  oSice  of  tb§ 
Secretary  of  State.  i^' 

§  446. — lEntry  qfjtidgment  relating  I&  l^* 
cords  of  commissioners  of  hnd  oi 
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thereupon,  if  the  record  relates  to  letters  patent,  make  an  entry 
in  the  records  of  the  commissioners  of  the  land  office,  of  the 
substance  and  effect  of  such  judgment,  and  of  the  time  when 
the  record  thereof  was  docketed,  and  the  real  property  granted 
by  such  letters  patent,  may  thereafter  be  disposed  of  by  such 
commissioners,  in  the  same  manner  as  if  such  letters  patent  had 
never  been  issued. 

§  447. — [Actions  for  forfeitv/re  of  property  to  the  people.'] — 
Whenever  by  the  provisions  of  law,  any  property,  real  or  per- 
sonal, shall  be  forfeited  to  the  people  of  this  State,  or  to  any 
officer  for  their  use,  an  action  for  the  recovery  of  such  property, 
alleging  the  grounds  of  the  forfeiture,  may  be  brought  by  the 
proper  officer,  in  the  Supreme  Court. 

Chapteb  m. 

ACTION  FOE  THE  PABTTHON   OF  SEAL  PEOPEBTY. 

Swnoi  i4S.  FroTifiions  of  Re-rised  Statutes^  applicable  to  actions  for  partition. 

I  44S, — [Prmmons  of  Jieuised  Statide^  applkahU  to  actions 

for  p(iniiion:\—Tht  provisions  of  tho  Eovieed  Statutes  relating 

to  the  parti tioo  of  lands,  tenements  and  hereditaments,  held 

OT  poeaesfeed  by  joint  tenants  or  tenants  in  common  shall  apply 

to  actions  for  such  partition  brought  under  this  act,  so  far  as  the 

*ame  can  be  so  applied  to  the  Babstance  and  subject  matter  of 

th%  action,  mtho^t  regard  to  its  form. 


CnATTER  TV. 

**^^^^  TO  T>FrER34^^^  COKFLlCnKO    CLAtMS   TO    KEAL  PBOPERTT, 
^in>  FOE  TfiBTE  ASD  l^UIBAHCE. 

^**^"*  U^  1  *i     III  drffi*^*  *^°^  ^^  ^^  propcpty,  h<iw  proBcentei 

^'  Acuwtt  01  ^        ^^^  SUtoto^NSj;*^!'^  to  actiona  for  waste  under 

ft  to  be  given. 


ak  by  writ  of  nunancc. 


property^  hmo 

TmiBatiou   of 

^  o£  the  lie- 
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When  a  defendant,  whether  a  natural  person  or  a  corporation, 
against  whom  snch  action  shall  have  been  bronght,  shall  be 
adjudged  guilty  of  usurping  or  intruding  into,  or  unlawfully 
holding  or  exercising  any  office,  franchise  or  privilege,  judg- 
ment shall  be  rendered,  that  such  defendant  be  excluded  from 
such  office,  franchise  or  privilege,  and  also  that  the  plaintiff 
recover  costs  against  such  defendant.  The  court  may  also,  in 
its  discretion,  fine  such  defendant  a  sum  not  exceeding  two 
thousand  dollars,  which  fine,  when  collected,  shall  be  paid  into 
the  treasury  of  the  State. 

§  442. — [Judgment  of  forfeiture  agamet  a  corporation.'] — ^If 
it  shall  be  adjudged  that  a  corporation,  against  which  an  action 
shall  have  been  brought,  pursuant  to  this  chapter,  has  by  neg- 
lect, abuse,  or  surrender,  forfeited  its  corporate  rights,  privi- 
leges and  franchises,  judgment  shall  be  rendered,  that  the 
corporation  be  excluded  from  such  corporate  rights,  privileges 
and  franchises,  and  that  the  corporation  be  dissolved. 

§  443. — [Coets  against  corporation  or  persona  claiming  to  he 
euch^  how  collected.'] — ^If  judgment  be  rendered  in  such  action 
against  a  corporation,  or  against  persons  claiming  to  be  a  cor- 
poration, the  court  may  cause  the  costs  therein  to  be  collected, 
by  execution  against  the  persons  claiming  to  be  a  corporation, 
or  by  attachment  or  process  against  the  directors  or  other  offi- 
cers of  such  corporation. 

§  444. — {Best/rainmg  corporation^  amd  appowtDieni,  of  re^ 
cei/ver.] — ^When  such  judgment  shall  be  rendered  against  a 
corporation,  the  court  shall  have  the  same  power  to  restrain 
the  corporation,  to  appoint  a  receiver  of  its  property,  and  to 
take  an  account,  and  make  distribution  thereof  amoug  its 
creditors,  as  are  given  in  article  three,  title  four,  chapter  eight, 
of  the  third  part  of  the  Bevised  Statutes ;  and  it  shall  be  the 
duty  of  the  Attorney-General,  immediately  after  the  rendition 
of  such  judgment,  to  institute  proceedings  for  that  purpose. 

§  445. — [Gopy  of  judgment-roll  against  corporation  where  to 
he  filed.] — Upon  the  rendition  of  such  judgment  against  a  cor- 
poration, or  for  the  vacating  or  annuUiug  of  letters  patent,  it 
shall  be  the  duty  of  the  Attorney-General,  to  cause  a  copy  of 
the  judgment-roll  ^to  be  forthwiUi  filed  in  the  office  of  the 
Secretary  of  State. 

§  446. — [Entry  of  judgm^fnt  relating  to  letters  patent  in  re- 
cords of  commissioners  of  land  office.] — Such  Secretary  shall 
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thereupon,  if  the  record  relates  to  letters  patent,  make  an  entry 
in  the  records  of  the  commissioners  of  the  land  office,  of  the 
Bnbstance  and  effect  of  snch  judgment,  and  of  the  time  when 
the  record  thereof  was  docketed,  and  the  real  property  granted 
by  8Qch  letters  patent,  may  thereafter  be  disposed  of  by  snch 
commissioners,  in  the  same  manner  as  if  such  letters  patent  had 
never  been  issued. 

§  447. — lAcUons  farfoTfeiture  qfjproperty  to  the  people.] — 
Whenever  by  the  provisions  of  law,  any  property,  real  or  per- 
sonal, shall  be  forfeited  to  the  people  of  this  State,  or  to  any 
officer  for  their  use,  an  action  for  the  recovery  of  such  property, 
alleging  the  grounds  of  the  forfeiture,  may  be  brought  by  the 
proper  officer,  in  the  Supreme  Oourt 

Chapteb  in. 

ACnON  FOE  THE  PABTTHON  OF  REAL  PBOPEETT. 
Sicnov  448.  ProTisioDS  of  ReTiBed  Statutes,  applicable  to  actions  for  partiUon. 

§  448. — [Provisions  of  Hevised  Statutes  applicable^  actions 
for  partitian.] — ^The  provisions  of  the  Ke vised  Statutes  relating 
to  the  partition  of  lands,  tenements  and  hereditaments,  held 
or  possessed  by  joint  tenants  or  tenants  in  common  shall  apply 
to  actions  for  such  partition  brought  under  this  act,  so  far  as  the 
same  can  be  so  applied  to  the  substance  and  subject  matter  of 
the  action,  without  regard  to  its  form. 

Chapteb  IV. 

ACTIONS  TO  DETEBHINB  GONFLIOTING     CLAIMS  TO    BEAL  PBOPEBTY, 
Ain)  FOB  WASTE  AND  NUISANCE. 

Bicnov  449.  Action  to  determine  claims  to  real  property,  how  prosecuted. 
450.  Action  of  waste,  abolished.    Waste,  how  remediable. 
461.  Provisions  of  Bevised  Statutes  applicable  to  actions  for  waste  under 

this  act 
452.  When  Judgment  of  forfeiture  and  eyiction  to  be  given. 
468.  Writ  of  nuisance  abolished. 
454.  Bemedy  for  injuries  heretofore  remediable  by  writ  of  nuisance. 

§  449. — [Actions  to  determine  claims  to  real  prcpertyj  how 
prosecuted.] — ^Proceedings  to  compel  the  determination  of 
claims  to  real  property,  pursuant  to  the  provisions  of  the  Ke- 
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vised  Statutes,  may  be  prosecuted  by  action  under  this  act, 
without  regard  to  the  forms  of  the  proceedings  as  they  are 
prescribed  by  those  statutes. 

§  450. — Action  of  waste  dboliahed.  Waste^  how  remediable.'] 
— ^The  action  of  waste  is  abolished,  but  any  proceeding  hereto- 
fore commenced,  or  judgment  rendered,  or  right  acquired,  shall 
not  be  affected  thereby.  Wrongs  heretofore  remediable  by 
action  of  waste,  are  subjects  of  action  as  other  wrongs,  in 
which  action  there  may  be  judgment  for  damages,  forfeiture  of 
the  estate  of  the  party  offending,  and  eviction  from  the 
premises. 

§  461. — [Provisions  of  Jievised  Staivies  wppliccMe  to  auction 
for  waste  under  this  act,'] — ^The  provisions  of  the  Revised  Sta- 
tutes relating  to  the  action  of  waste  shall  apply  to  an  action 
for  waste,  brought  under  this  act,  without  regard  to  the  form 
of  the  action,  so  far  as  the  same  can  be  so  applied. 

§  452. — [  When  judgment  of  forfeiture  a/nd  emotion  to  be 
ffiven.]'-:J\idgm&txt  of  forfeiture  and  eviction  shall  only  be 
given,  in  favor  of  the  person  entitled  to  the  reversion,  against 
the  tenant  in  possession,  when  the  injury  to  the  estate  in  rever- 
sion shall  be  adjudged  in  the  action  to  be  equal  to  the  value  of 
the  tenant's  estate,  or  unexpired  term,  or  to  have  been  done  in 
malice. 

§  453. — [  Writ  of  nuieance  aloUehed.] — ^The  writ  of  nuisance 
is  abolished ;  but  any  proceeding  heretofore  commenced,  or 
any  judgment  rendered,  or  right  acquired,  shall  not  be  affected 
thereby. 

§  454. — [liem^edy  for  injuries  heretofore  remedidhle  ly  writ 
of  nuisance.] — ^Injuries  heretofore  remediable  by  writ  of  nui- 
sance, are  subjects  of  action,  as  other  injuries,  and  in  such 
action  there  may  be  judgment  for  damages,  or  for  the  removal 
of  the  nuisance,  or  both. 

Chapter  V. 

OEKE2AL  PROVISIONS  RELATINa  TO  A0TI0N8  OONOERKING  REAL 

PROPERTY. 

Section  466.  PlroTlsions  of  Reyised  Statutes  applicable  thereto. 

§  455. — [Provisions  of  Remsed  Statutes  applicable  thereto.^ 
— The  general  provisions  of  the  Revised  Statutes  relating  to 
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actions  concerning  real  property  shall  apply  to  actions  brought 
under  this  act,  according  to  the  subject  matter  of  the  action, 
and  without  regard  to  its  form. 

TITLE  XIV. 

PBOVI8ION8  RELATING  TO  EXISTING  SUrTS. 

Smtiov  466.  Appeal  from  order  at  a  special  term,  on  a  sammary  application  after 
judgment. 

457.  Writ  of  error  in  all  oases  abolished.    Appeal  sabstitated. 

458.  Execation  when  issuable  on  a  judgment  docketed  before  July  1, 

1848. 

459.  Pntare  proceedings,  Code  to  control 

460.  Appeals  from  final  decrees  by  a  single  judge  in  Supreme  Court,  in 

suits  in  equity  pending  on  July  1,  1847,  when  to  be  taken. 

461.  Issues  of  fact  in  County  Court  or  Common  Pleas  before  July  1, 1848, 

bow  tried. 

§  456. — [Appeal  from  order  at  a  special  t^rm^  on  summary 
aj^ication  after  jvdgm^ntl — ^The  appeal,  mentioned  in  sec- 
tion nine  of  the  act  to  facilitate  the  determination  of  existing 
suits  in  the  courts  of  this  State,  may  also  be  taken,  from  an 
order  made  at  a  special  term,  on  a  summary  application  in 
an  action  after  judgment,  when  such  order  involves  the  merits 
of  the  application,  or  some  part  thereof. 

§  457. — [  Writ  of  error  in  all  case  abolished.  Appeal  substi- 
tuted.']— No  writ  of  error  shall  be  hereafter  issued,  in  any  case 
whatever.  Wherever  a  right  now  exists  to  have  a  review  of  a 
judgment  rendered,  or  order  or  decree  made  before  the  first 
day  of  July,  1848,  such  review  can  only  be  had  upon  an  ap- 
p^  taken  in  the  manner  provided  by  this  act,  and  all  ap- 
peals heretofore  taken  from  such  judgments,  orders  or  decrees 
under  the  provisions  of  the  Code  of  Procedure,  which  are  still 
pending  in  an  appellate  court,  and  not  dismissed,  shall  be 
▼ab'd  and  effectual.  But  this  section  shall  not  extend  the 
right  of  review,  to  any  case  or  question  to  which  it  does  not 
now  extend,  nor  the  time  for  appealing,  nor  shall  it  apply  to  a 
case  where  a  writ  of  error  has  been  already  issued. 

§  458. — lExecution  when  issmble  on  a  judgmmt  docketed 
before  Juhf  1,  1848.]— rAn  execution  may  be  issued  without 
leave  of  the  court  upon  a  judgment  docketed  before  the  first 
day  of  July,  1848,  or  now  or  hereafter  to  be  rendered  in  an 
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action  pending  on  that  daj,  at  any  time  within  five  years 
after  rendering  of  the  judgment. 

§  469. — \Fviv/re  jprooeedmgs^  Code  to  controlJ] — The  pro- 
visions of  this  act  apply  to  future  proceedings  in  actions  or 
suits  heretofore  commenced  and  now  pending  as  follows : 

1.  K  there  have  been  no  pleading  therein,  to  the  pleadings 
and  all  subsequent  proceedings ; 

2.  When  there  is  an  issue  of  law  or  of  fact,  or  any  other 
question  of  fact  to  be  tried,  to  the  trial  and  all  subsequent  pro- 
ceedings ; 

3.  After  a  judgment  or  order,  to  the  proceedings  to  enforce, 
vacate,  modify  or  reverse  it,  including  the  costs  of  an  appeal. 
Whenever  the  judges  of  the  Supreme  Court  in  any  district 
find  that  the  court,  at  any  term  or  circuit,  has  not  been,  or  will 
not  be  able  to  dispose  of  all  the  cases  upon  the  calendar,  they 
may  request  the  governor  to  assign,  other  judges,  and,  if  neces- 
sary, appoint  extraordinary  terms  and  circuits  for  the  purpose 
of  disposing  of  such  cases.  The  governor  may  thereupon 
make  such  assignment,  and  the  judges  assigned  must  hold 
courts  accordingly. 

§  460. — [Appeals fromfinal  decrees^  hy  a  single  jvdge  in  equity 
suits  pending  on  JvJ/y  1, 1847,  wJien  and  how  taken.'] — ^An  ap- 
peal may  be  taken  from  any  final  decree  entered  upon  the  di- 
rection of  a  single  judge,  in  any  suit  in  equity  pending  in  the 
Supreme  Court,  on  the  first  day  of  July,  one  thousand  eight 
hundred  and  forty-seven,  at  any  time  before  the  first  day  of 
November,  one  thousand  eight  hundred  and  fifty-two.  But 
this  provision  shall  not  apply  to  cases  where  a  rehearing  has 
already  been  had  or  ordered,  or  to  the  case  of  a  decree  entered 
before  the  passage  of  this  act,  and  to  review  which  no  attempt 
in  good  faith  has  been,  or  shall  have  been  made  within  thirty 
days  after  notice  of  the  entry  of  such  decree.  Such  appeal 
shall  be  taken  in  the  manner  provided  in  sections  three  hun- 
dred and  twenty-seven,  and  three  hundred  and  forty-eight. 

In  all  cases  of  appeal  to  the,  Court  of  Appeals,  in  actions 
which  were  originally  commenced  in  the  late  Court  of  Chan- 
cery of  this  State,  the  Court  of  Appeals  shall  review  the  cause 
upon  the  facts  and  the  law,  without  any  statement  or  specifica- 
tion of  facts  found,  or  any  exception  taken  at  the  trial  of  any 
or  either  of  them.  And  it  shall  be,  and  is  hereby  declared  to 
be  the  duty  of  the  Court  of  Appeals,  in  any  and  all  such  cases. 
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to  review  the  whole  matter  upon  the  evidence  as  well  as  the 
law. 

§  461. — [Issiie  of  fact  in  cawUy  court  or  Common  PleaSj 
lefore  July  1, 1848,  hmo  tried.'] — An  issue  of  fact  joined  in  a 
county  court,  or  Court  of  Common  Fleas,  before  the  first  day 
of  July,  one  thousand  eight  hundred  and  forty-eight,  or  then 
pending  in  that  court  on  appeal,  shall  be  tried  by  a  jury,  unless 
the  parties  other¥nse  agree. 

TITLE  XV. 

GENERAL  PROYIBIONS. 

SicnoN  462.  Definition  of  '*  real  property." 

468.  Definition  of  "  personal  property." 
664.  Definition  of  **  property." 

465.  Definition  of  **  district." 

466.  Definition  of  "cleric." 

467.  Rule  of  strict  construction  of  statutes  inapplicable  to  this  act 

468.  Statutory  provisions  inconsistent  with  this  act  repealed. 

469.  Rules  and  practice  inconsistent  with  this  act  abrogated. 

470.  Judges  of  Snpreme  Court  to  make  general  rules. 

471.  This  act  not  to  affect  certain  proceedings  and  statutory  provisions. 

472.  Certain  parts  of  revised  and  other  statutes  not  repealed. 
478.  This  act,  when  to  take  effect. 

§  462. — [Definitian  of  ''real  projperty.^^ — The  words  "real 
property,"  as  used  in  this  act  are  co-extensive  with  lands,  tene- 
ments and  hereditaments. 

§  ^9.—{I)efinition  of  ''Personal  property. ^^] — ^Tlie  words 
"personal  property,"  as  used  in  this  act,  include  money,  goods, 
chattels,  things  in  action,  and  evidences  of  debt. 

§  iM:.—\I)^fimtion  of  " property ^^^ — ^The  word  "  property," 
as  used  in  this  act,  includes  property  real  and  personal. 

§  465.— [-D^>^^5iw  of  "district:']— Th^  word  "  district,"  as 
used  in  this  act,  signifies  judicial  district,  except  when  other- 
wise specified. 

§  i66.—[I)e4nitioti  of  "  (j?dr*."]— The  word  "  clerk,"  as  used 
in  this  act,  signifies  the  clerk  of  the  court  where  the  action  is 
pending,  and  in  the  Snpreme  Oourt,  the  clerk  of  the  county 
mentioned  in  the  title  of  the  complaint,  or  in  another  county  to 
which  the  court  may  have  changed  the  place  of  trial,  unless 
otherwise  specified. 

§  Ml. --{Bide  qf  strict  oonctrucUon  of  stattUeSy  inappUoable 
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to  this  act.'] — ^The  rule  of  common  law,  that  Btatntes  in  deroga- 
tion of  that  law  are  to  be  strictly  construed,  has  no  application 
to  this  act. 

§  488. — [S^tOary  provisions  inconsistent  with  this  act  re- 
pealed.']— ^AU  statutory  provisions  inconsistent  with  this  act,  are 
repealed;  but  this  repeal  shall  not  revive  a  statute  or  law 
which  may  have  been  repealed  or  abolished  by  the  provisions 
hereby  repealed.  And  all  rights  of  action  given  or  secnred  by 
existing  laws,  may  be  prosecuted  in  the  manner  provided  by 
this  act.  K  a  case  shall  arise  in  which  an  action  for  the 
enforcement  or  protection  of  a  right,  or  the  redress  or  preven- 
tion of  a  wrong,  cannot  be  had  under  this  act,  the  practice 
heretofore  in  use  may  be  adopted  so  far  as  may  be  necessary 
to  prevent  a  failure  of  justice. 

§  469. — [liides  and  pracUce  inconsistent  with  this  act  abro- 
ga^.] — ^The  present  rules  and  practice  of  the  courts,  in  civil 
actions,  inconsistent  with  this  act,  are  abrogated ;  but  where 
consistent  with  this  act,  they  shall  continue  in  force  subject  to 
the  power  of  the  respective  courts  to  relax,  modify,  or  alter 
the  same. 

§  470. — [Jtidffes  ofwhaJb  cowrt  to  make  rvles^  amd  when.] — ^The 
judges  of  the  Supreme  Court,  of  the  Superior  Court  of  the  city 
of  New  York,  and  of  the  Court  of  Common  Pleas  for  the  city 
and  county  of  New  York,  shall  meet  in  general  session  at  the 
capitol  in  the  city  of  Albany,  on  the  first  Wednesday  in  Au- 
gust one  thousand  eight  hundred  and  fifty-two,  and  every  two 
years  thereafter,  and  at  such  sessions  shall  revise  their  general 
rules  and  make  such  amendments  thereto,  and  such  further 
rules  not  inconsistent  with  this  Code,  as  may  be  necessary  to 
carry  it  into  full  eflfect.  The  rules  so  made  shall  govern  the 
Supreme  Court,  the  Superior  Court  of  the  city  of  New  York, 
the  Court  of  Common  Pleas  for  the  city  and  county  of  New 
York,  and  the  county  courts  so  far  as  the  same  may  be  appli- 
cable.   [Laws  of  75th  Session^  Chap.  392/  April  16, 1862.] 

§471.— [This  act  not  to  affect  certain  pi^oceedings  and  static 
tort/  provisions.] — Until  the  legislature  shall  otherwise  pro- 
vide, the  second  part  of  tliis  act  shall  not  affect  proceedings 
upon  mandamus,  or  prohibition ;  nor  appeals  from  surrogates' 
courts ;  nor  any  special  statutory  remedy  not  heretofore  ob- 
tained by  action ;  nor  any  existing  statutory  provisions  relating 
to  actions,  not  inconsistent  with  this  act,  and  in  substance  ap- 
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plicable  to  the  actions  hereby  provided  ;  nor  any  proceedings 
provided  for  by  chapter  five  of  the  second  part  of  the  Revised 
Statutes,  or  by  the  sixth  and  eighth  titles  of  chapter  five  of 
the  third  part  of  those  statutes,  or  by  chapter  eight  of  the 
Baffle  part,  excluding  the  second  and  twelfth  titles  thereof,  or 
by  the  first  title  of  chapter  nine  of  the  same  part ;  except  that 
when  in  consequence  of  any  such  proceedings,  a  civil  action 
shall  be  brought,  such  action  shall  be  conducted  in  conformity 
to  this  act ;  and  except  abo,  that  where  any  particular  pro- 
vision of  the  titles  and  chapters  enumerated  in  this  section 
shall  be  plainly  inconsistent  with  this  act,  such  provision  shall 
be  deemed  repealed.  [Latos  of  75th  Session^  Ghap.  392/  April 
16, 1852.] 

§472. — [Certain pa/rts  of  revised  and  other  etattUes  not  re- 
pealed.'] — ^Nothing  in  this  act  contained  shall  be  taken  to  repeal 
section  twenty-three  of  article  two  of  title  five  of  chapter  six, 
part  third  of  the  Eevised  Statutes,  or  to  repeal  an  act  to  extend 
the  exemption  of  household  furniture  and  working  tools  from 
distress  for  rent  and  sale  under  execution,  passed  April  11, 
1842. 

§  473. — [This  act,  when  to  take  effect. ] — ^This^act  shall  take 
effect  on  the  first  day  of  July,  1848 ;  except  that  sections 
twenty-two,  twenty-three,  twenty- four  and  twenty- five  shall 
take  effect  immediately. 

"Ah  Act  to  extend  the  provisions  of  the  Code  of  Procedure  to 
forfeited  recognizances. 

Passed  April  9, 1855. 

2^  People  of  the  State  of  New  York,  represented  in  SenaU 
and  Assembly,  do  enact  as  follows : 

%  1.  All  the  provisions  of  the  Code  of  Procedure  are  hereby 
applied  to  all  recognizances  forfeited  in  any  court  of  general 
sessions  of  the  peace,  or  of  oyer  and  terminer,  in  any  of  the 
counties  of  this  State. 

§  2.  All  laws  or  parts  of  laws,  or  provisions  of  statutes,  in 
anywise  conflicting  with  such  application  of  the  provisions  of 
the  Code  of  Procedure  to  the  said  forfeited  recognizances,  are 
hereby  repealed. 

§  3.  In  no  case  whatsoever,  upon  proceedings  upon  forfeited 

11 
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recognizances,  shall  anj  fees  or  costs  whatsoever  be  chargeable 
to  the  Mayor,  Commonalty,  Aldermen,  or  Supervisors  of  the 
city  and  county  of  New  York,  by  the  officer  prosecuting  the 
same. 

§4.  This  act  shall  take  effect  immediately.  \La^8of^%th 
Session^  Chap.  202.] 

The  portion  of  the  Kevised  Statutes,  which,  by  §  471,  it  is 
declared  that  the  second  part  of  the  Code  shall  not  affect,  are 
the  following: 

KEVISED  STATUTES,  PAET  U. 
Chapter  V. 

OF    TTTLB    TO    PROPERTY,    REAL    AlTO    PERSONAL,  TRANSMnTED    OR 
ACQUIRED  BY  SPECIAL   PROVISIONS  OF  LAW. 

Title  I.  Of  the  assignment  of  the  estates  of  non-resident,  absconding,  insolrent, 
or  imprisoned  debtors. 
II.  Of  the  custody  and  disposition  of  the  estates  of  idiots,  lunatics,  persons 
of  unsound  mind,  and  drunkards. 

TITLE  I. 

OF  THE  ASSIGNMENT  OF  THE  ESTATES  OF  NON-REffTOENT,   ABSCOND- 
ING,  INSOLVENT,   OR  IMPRISONED  DEBTORS. 

Art.    1.  Of  attachments  against  absconding,  concealed,  and  non-resident  debtors. 

Abt.    2.  Of  attachments  against  debtors  confined  for  crimes. 

Art.  8.  Of  Toluntary  assignments,  made  pursuant  to  the  application  of  an  in- 
solvent and  his  creditors. 

Art.  4.  Of  proceedings  by  creditors,  to  compel  assignments  by  debtors  imprisoned 
on  execution  in  civil  causes. 

Art.  5.  Of  voluntary  assignments  by  an  insolvent,  for  the  purpose  of  exonerat- 
ing his  person  from  imprisonment. 

Art.  6.  Of  voluntary  assignments  by  a  debtor  imprisoned  in  execution  in  civU 
causes. 

Art.  7.  General  provisions  applicable  to  proceedings  under  the  several  preceding 
articles,  or  some  of  them. 

Art.  8.  Of  the  powers,  duties  and  obligations  of  trustees  and  assignees  under 
this  title. 

[Art    9.  Provimons  respiting  assignees  under  former  insolvent  law&] 

[Art.  10.  Provisions  of  the  "  act  to  abolish  imprisonment  for  debt  and  to  pnniah 
fraudulent  debtors,"  passed  April  26,  1881,  other  than  those  which 
relate  to  justices*  courts.] 
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KEVISED  STATUTES,  PART  IH. 

Chaptbb   V. 

TITLE  VL 

OF  TSESPABB  ON  LA2n>8. 

TITLE  VIII. 

feocgbdinos  to  dibcotes  the  death  of  pebbonb,  upon  whose 
lxveb  ant  pabtioulas  estate  hay  depend. 

Chapter  YIIL 

of  pr0cebdin08  in  8pe0ial  oases. 

TmJi    1.  Of  the  bringiDg  and  maintainiog  of  suits  bv  poor  persons. 

TiTLB  3.  Of  suits  by  and  against  executors  and  administrators,  and  against  heirs, 
devisees  and  legatees. 

TiTtB  4.  Of  proceedings^  by  and  against  corporations,  and  public  bodies  having 
certain  corporate  powers,  and  by  and  against  officers  representing 
them. 

Titli  6.  Of  suits  against  sherilb,  surrogates  and  other  officers,  on  their  official 
bonds. 

TiTLB  .6.  Of  actions  for  penalties  and  forfeitures ;  and  proiasions  for  the  collec- 
tion and  remission  of  forfeited  recognizances,  and  fines  imposed  by 
courts. 

Ttflb    7.  Of  proceedings  for  the  admeasurement  of  dower. 

TiTLi    8.  Of  proceedings  for  the  collection  of  demands  against  ships  and  vessels. 

TfTLi    9.  Of  proceedings  for  the  recovery  of  rent  and  of  demised  premises. 

TiTUc  id.  Summary  proceedings  to  recover  the  possession  of  land  in  certain 


Titli  11.  Of  distraining  cattle  and  other  chattels  doing  damage,  and  of  dis- 
tnuning  in  other  cases. 

TiTLZ  13.  Of  proceedings  as  for  contempts,  to  enforce  civil  remedies,  and  to  pro- 
tect the  rights  of  parties  in  civil  actions. 

TiTLB  14.  Of  arbitrations. 

Title  15.  Of  the  foreclosure  of  mortgages  by  advertisement. 

TiTLB  16.  Of  proceedings  for  the  draining  of  swamps,  marshes,  and  other  low 
lands. 

Title  17.  General  miscellaneous  provisions  concerning  suits  and  proceedings  in 
civil  cases. 

[In  the  fr^  and  U€<md  editions  of  the  Revised  Statutes,  Chapter  YIU.  of  Part 
IIL  contaiiis  but  WM/nium  titles ;  but  in  the  ihird  edition  of  the  Revised  Statutes, 
prepared  by  the 'revisers  themselves,  and  published  in  1846,  they  have  added  the 
foUowing :  "  [Title  XYIII.  jProvi«ton«  for  th$  better  security  of  meehaniee  and 
iUkert  erecting  bmU&ngs  and  furnieking  materials  therefor  in  the  several  cities  of 
ikU  Staie^  md  in  certain  wUlages.Y  ^ow,  although  this  third  edition  of  the 
Revised  Statatea  was  in  existenoe  previous  to  the  original  enactment  of  the  "  Code 
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of  Procedure  "  (April  12,  1848),  yet  it  m&j  be  doubted  whether  g  4*71  (originally 
§  890),  waa  intended  to  include  in  its  mention  of  **  Chapter  VIII.**  more  than  the 
original  seventeen  titles.  In  what  is  known  as  the  fourth  edition  of  the  Revised 
SUtutes  (by  Denio  and  Tracy),  published  in  1852,  the  Title  XVIII.  in  the  reviser's 
third  edition  is  omitted,  and  the  following  substituted  in  its  stead:  "[Titli 
XVIII.  Proceedings  to  change  the  names  of  persons.]*'  This  certainly  cannot  be 
meant  as  a  title  of  Chapter  XVIII.,  recognized  by  §  471  of  the  Code  of  Procedure.] 

Chapter  IX. 

TiTLK  1.  Of  the  writs  of  habeas  corpus  and  certiorari,  in  certain 

AN    ACT 


Passed  April  11, 1849. 

The  People  of  the  State  bf  New  Tork^  represented  in  Senate 
and  Aasernbh/j  do  enact  as  follows  : 

The  act  entitled  '^  An  Act  to  facilitate  the  determination  of 
existing  suits  in  the  courts  of  this  State,"  passed  April  12, 
1848,  is  hereby  amended  so  as  to  read  as  follows : 

§  1.  The  act  to  simplify  and  abridge  the  practice,  pleadings 
and  proceedings  of  the  courts  of  this  State,  passed  April  12, 
1848,  and  amended  at  the  present  session  of  the  Legislature,  is 
herein  designated  as  the  "  Code  of  Procedure." 

TITLE  I. 

PROVISIONS  BELATINO  TO  THE  COURTS  IN  GENERAL. 

Chiptbr  I.  Sections  of  the  Code  of  Procedare  referred  to  and  applied  to  existing 
suits. 
II.  Other  proTisions  relating  to  existing  suits. 

Chapter  I. 

SECTIONS  OF  the  CODE  OF  PROCEDURE  REFERRED  TO  AND  APPLIED 
TO  EXISTING  suns.     * 

§  2.  The  provisions  of  the  Code  of  Procedure,  contained  in 
the  following  sections  thereof,  are  hereby  applied,  so  far  as  the 
same  are  applicable,  to  future  proceedings  in  civil  suits, 
whether  at  law  or  in  equity,  pending  on  the  first  day  of  July, 
1848,  as  follows : 
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1.  Sections  seventy-two,  one  hundred  and  twenty-one,  one 
hundred  and  sixty-nine  to  one  hundred  and  seventy-six,  both 
inclnsive,  three  hundred  and  fifteen  and  three  hundred  and 
eighty-eight,  to  proceedings  in  actions  in  the  Supreme  Court, 
in  the  county  courts,  in  the  Superior  Court  of  the  city  of 
New  Fork,  in  the  Court  of  Common  Pleas  for  the  city  of 
New  York,  in  the  Mayors'  courts  of  the  cities  of  Albany, 
Hudson,  Troy  and  Rochester,  and  in  the  Recorders''  courts  in 
the  cities  of  Buffalo  and  Utica. 

2.  Sections  two  hundred  and  ninety-two  to  three  hundred 
and  two,  both  inclusive,  to  executions  on  a  judgment  or  decree 
in  any  of  those  courts,  hereafter  issued,  against  any  person  to 
the  sheriff  of  "the  county  where  he  resides,  or  if  he  reside  out 
of  the  State,  to  the  sheriff  of  the  county  where  the  record  of 
judgment  is  filed  or  the  decree  enrolled  ;  the  word  "judgment" 
in  these  sections  being  taken  to  include  a  decree. 

3.  Sections  three  hundred  and  twenty-three  to  three  hun- 
dred and  thirty-one,  both  inclusive,  three  hundred  and  thirty- 
three  to  three  hundred  and  forty-seven,  both  inclusive,  and 
three  hundred  and  fifty-one  to  three  hundred  and  seventy-one, 
both  inclusive,  to  the  review  of  judgments,  decrees,  and  final 
orders,  from  which  no  writ  of  error  or  appeal  shall  have  been 
already  taken,  the  word  "judgment"  being  taken  to  include' 
a  decree,  and  "judgment-roll"  to  include  the  record  of  judg- 
ment and  enrollment  of  decree. 

4.  Sections  three  hundred  and  ninety  to  three  hundred  and 
ninety-nine,  both  inclusive,  four  hundred  and  six  to  four  hun- 
dred and  fifteen,  both  inclusive,  four  hundred  and  seventeen 
and  four  hundred  and  eighteen,  to  proceedings  in  actions  in  all 
the  courts  of  civil  jurisdiction  in  the  State. 

5.  Section  four  hundred  and  two,  to  non-enumerated  mo- 
tions in  the  courts  mentioned  in  the  first  subdivision  of  this 
section. 

Chaftbr  II. 

OTHER  PBOV&IONS  BELATINQ  TO  EXISTING   SUnS. 

§  3. — [Suits  referred  ly  coTisent  Reference  to  take  testu 
mony.'] — Any  suit  in  equity  now  pending  in  the  Supreme 
Court,  or  which  may  be  there  pending  before  the  first  day  of 
July  next,  or  any  issue  therein,  whether  of  fact  or  of  law, 
or  both,  may  be  referred  upon  the  written  consent  of  the 
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parties  concerned ;  and  upon  the  like  consent,  a  reference  may 
be  ordered  to  take  testimony,  or  to  report  facta,  or  to  execute 
any  order  or  decree. 

§  4. — [Reference  when  directed  by  court.'] — ^Where  the  parties 
do  not  consent,  as  in  the  last  section  mentioned,  the  court 
may,  upon  the  application  of  either,  or  of  its  own  motion, 
direct  a  reference  in  such  suit,  in  the  following  cases : 

1.  Where  the  determination  of  an  issue  of  fact  sh^iU  require 
the  examination  of  a  long  account  on  either  side;  in  which 
case  the  reference  may  be  to  hear  and  decide  the  whole  issue, 
or  to  report  upon  any  specific  question  of  fact  involved  there- 
in, or, 

2.  Where  the  taking  of  an  account  shall  be  necessary  for 
the  information  of  the  court,  before  decree,  or  for  carrying  an 
order  or  decree  into  effect ;  or, 

3.  Where  a  question  of  fact,  other  than  upon  the  pleadings, 
shall  arise,  upon  motion  or  otherwise,  in  any  stage  of  the  suit. 

§  5. — [Repmii  of  Referee  to  stand  as  decision.'] — The  report 
of  the  referee  or  referees  upon  the  whole  cause,  or  upon  the 
whole  of  any  issue  therein,  shall  stand  as  the  decision  of  the 
court,  in  the  same  manner  as  if  the  cause  or  issue  had  been 
determined  by  the  court  at  a  special  term,  and  may  be  re- 
viewed in  like  manner. 

§  6. — [Referees^  how  appointed.] — ^The  referee  or  referees 
shall  be  appointed  in  the  manner  provided  in  section  two 
hundred  and  seventy-three,  of  the  Code  of  Procedure,  and  shall 
have  the  powers  specified  in  section  four  hundred  and  twenty- 
one,  and  the  compensation  specified  in  section  three  hundred 
and  thirteen,  of  that  Code. 

§  7. — [Rehea/rinff.  Security  to  be  gvoen.  Notice  of  rehear- 
mg.] — No  rehearing  shall  take  place  at  a  general  term  of  the 
Supreme  Court,  of  an  order  or  decree  made  at  a  special  term, 
unless  the  same  involve  the  merits  of  the  suit  or  proceeding  or 
some  part  thereof.  And  further  proceedings  upon  the  order 
or  decree  shall  not  be  stayed,  unless  security  be  given  in  the 
same  manner,  and  to  the  same  extent,  as  would  be  required  if 
an  appeal  were  taken  to  the  Court  of  Appeals  from  the  same 
order  or  decree,  made,  or  confirmed  at  a  general  term.  Nor 
shall  such  rehearing  be  had,  unless  notice  of  the  same  be  given 
within  ten  days  after  notice  of  the  order  or  decree  reheard,  with 
the  security  thus  required. 

§  8. — [  What  notice  necessary.] — ^No  petition  for  a  rehearing 
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need  be  made.  In&tead  thereof,  it  shall  only  be  necessarj  to  serve 
a  notice  in  writing  on  the  adverse  party  and  on  the  clerk  with 
whom  the  order  or  decree  to  be  reheard  is  entered,  stating  the 
application  for  a  rehearing  of  such  order  or  decree,  or  some 
specified  part  thereof. 

§  9. — [Appeal  from  cm  order.'] — ^Any  party  aggrieved  by  an 
order  made  at  a  special  term  of  the  Supreme  Court,  in  an  action 
at  law,  or  in  a  special  proceeding,  when  it  involves  the  merits 
of  the  action  or  special  proceeding,  or  some  part  thereof,  may 
appeal  therefrom  to  the  court  at  a  general  term  ;  where,  upon 
such  appeal,  the  order  may  be  reversed,  affirmed  or  modified, 
according  to  law. 

§  10. — [Appeal^  Twvo  made.'] — ^The  appeal  in  the  last  section 
mentioned,  may  be  made,  by  the  service  of  a  notice  in  writing, 
on  the  adverse  party,  and  on  the  clerk  with  whom  the  order 
18  entered,  stating  the  appeal  from  the  same,  or  some  specified 
part  thereof.  Bat  no  such  appeal  shall  be  taken,  unless  a 
judge  of  the  Supreme  Court  certify,  that,  in  his  opinion,  it  is 
proper  that  the  question  arising  on  the  appeal  should  be  decided 
at  the  general  term. 

TITLE  II. 

PSOVISIOSS  RELATING  TO  OOITSTS  IK  THE  FIRST  JUDICIAL  DISTRICT. 

§  11. — [General  term  of  Svpreme  Courts  how  continued.'] — 
The  general  term  of  the  Supreme  Court,  appointed  to  be  held 
in  the  first  judicial  district,  on  the  first  Monday  of  April, 
eighteen  hundred  and  forty-eight,  shall  be  continued  from  the 
first  Monday  of  each  month  to  the  third  Saturday  thereafter, 
until  and  including  the  third  Saturday  after  the  first  Monday 
of  July,  eighteen  hundred  and  forty -eight,  or  until  all  the  cases 
on  the  calendar  be  sooner  heard,  or  a  sufficient  opportunity  be 
given  for  the  hearing  thereof. 

§  12. — [Special  terms  and  Circuit  Courts^  how  continued.'] 
—The  special  terms  and  circuit  courts  appointed  to  be  held  in 
the  first  judicial  district  at  any  time  hereafter,  before  the  first 
day  of  July,  eighteen  hundred  and  forty-eight,  shall  be  respec- 
tively continued  from  the  first  Monday  of  each  month  to  the 
third  Saturday  thereafter,  until  and  including  the  third  Satur- 
day after  the  first  Monday  of  July,  eighteen  hundred  and  forty- 
eight,  or  until  all  the  cases  ready  thereat  for  hearing  or  trial  be 
sooner  heard,  or  otherwise  disposed  of. 
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§  13. — [General  and  special  terms  injWst  district.'] — In  ad- 
dition to  the  courts  already  required  by  law,  there  shall  be  held 
on  the  first  Monday  of  September,  eighteen  hundred  and  forty- 
eight,  a  general  and  special  term  of  the  Supreme  Court,  and  a 
circuit  court  in  the  first  judicial  district  by  such  judges  as  the 
governor  shall,  by  appointment  in  writing,  designate ;  which 
terms  and  circuit  court  shall  be  exclusively  devoted  to  the 
determination  of  suits  and  proceedings  in  the  Supreme  Ck>urt 
commenced  before  the  first  day  of  July,  eighteen  hundred  and 
forty-eight. 

§  14. — [Terms,  how  long  continued.'] — ^The  terms  and  circuit 
court,  mentioned  in  the  last  section,  shall  each  be  continued  in 
each  month,  except  October  and  January,  from  the  first  Mon- 
day to  the  third  Saturday  thereafter,  inclusive,  until  the  fourth 
Saturday  in  February,  eighteen  hundred  and  forty-nine,  or  until 
the  suits  and  proceedings  mentioned  in  the  last  section,  ready 
for  hearing  at  such  courts,  shall  be  sooner  determined. 

§  15. — [In  case  of  disability y  governor  vwy  assign  other 
jvdges.] — If  the  judges  assigned  to  hold  such  general  or  special 
terms  or  circuit  courts,  or  any  of  them,  be  unable,  by  reason 
of  sickness,  or  judicial  engagements  elsewhere,  to  sit  until  the 
close  thereof,  the  governor  shall  assign  other  judges,  not 
actually  engaged  in  holding  court,  to  take  their  places  respec- 
tively. 

§  16. — [  When  cause  passed,  how  placed  on  the  calendar^ — 
When  a  cause,  placed  upon  th^  calendar  of  a  court  of  record 
in  the  city  of  New  York,  shall  be  regularly  called  and  passed, 
without  a  postponement  by  the  court  for  good  cause  shown,  it 
shall  thenceforth  take  its  place. on  the  same  or  any  future  calen- 
dar, as  if  the  date  of  the  issue  were  the  time  when  it  was  thus 


§  17. — [Party  to  state^  date  of  issue.] — ^In  the  case  men- 
tioned in  the  last  section  it  shall  be  the  duty  of  the  party  plac- 
ing a  cause  upon  the  calendar,  for  a  subsequent  term,  to  state  the 
date  of  the  issue,  as  above  prescribed  ;  and  if  he  omit  to  do  so, 
by  reason  whereof  the  issue  retains  its  priority  on  the  calendar, 
the  court  on  the  application  of  the  adverse  party,  ot  of  its  own 
motion,  may  strike  the  cause  from  the  calendar. 

§  18. — [Act  takes  effect  immediately.] — ^This  act  shall  take 
effect  immediately,  except  that  section  two  shall  take  effect  at 
the  same  time  with  the  Code  of  Procedure. 
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EULES  OF  THE  COURT  OF  APPEALS, 

AS  AMENDED   JANUART,    1858--JUNE,    1860. 

EuLS  I. — ^When  the  appeal  is  from  a  judgment,  the  retnm  of 
the  clerk  of  the  court  below  shall  consist  of  certified  copies  of 
the  notice  of  appeal,  and  the  judgment  roll.  When  the  appeal 
is  from  such  an  order  as  is  mentioned  in  the  eleventh  section 
of  the  Code  of  Procedure,  the  return  shall  consist  of  certified 
copies  of  the  notice  of  appeal,  the  order  appealed  from,  and 
the  papers  on  which  the  court  below  acted  in  making  the 
order. 

KuLB  n. — Tlie  appellant  shall  cause  tlie  proper  return  to  be 
made  and  filed  with  the  clerk  of  this  court,  within  twenty  days 
after  the  appeal  shall  be  perfected;  If  he  fail  to  do  so,  the 
respondent  may,  by  notice  in  writing,  require  such  return  to  be 
filed  within  ten  days  after  service  of  the  notice ;  and  if  the 
return  be  not  filed  in  pursuance  of  such  notice,  the  appellant 
shall  be  deemed  to  have  waived  the  appeal ;  and  on  an  affida- 
vit proving  when  the  appeal  was  perfected,  and  the  service  of 
such  notice,  and  a  certificate  of  the  clerk  that  no  return  has 
been  filed,  the  respondent  may  enter  an  order  with  the  clerk, 
dismissing  the  appeal  for  want  of  prosecution,  with  costs ;  and 
the  court  below  may  thereupon  proceed  as  though  there  had 
been  no  appeal. 

Rule  III. — 1£  the  return  made  by  the  clerk  of  the  court 
below  shall  be  defective,  either  party  may,  on  an  affidavit  spe- 
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cifying  the  defect,  apply  to  one  of  the  judges  of  this  court  for 
an  order  that  the  clerk  make  a  further  return  without  delay. 

EuLE  IV. — ^The  attorneys  and  guardians  ad  litem  of  the 
respective  parties  in  the  court  below,  shall  be  deemed  the 
attorneys  and  guardians  of  the  same  parties  respectively  in  this 
court,  until  others  shall  be  retained  or  appointed,  and  notice 
thereof  shall  be  served  to  the  adverse  party. 

* 

EuLE  V. — In  all  calendar  causes  a  case  shall  be  made  by  the 
appellant,  which  shall  consist  of  a  copy  of  the  return  of  the 
clerk,  and  the  reasons  of  the  court  below  for  its  judgment,  or 
an  affidavit  that  the  same  cannot  be  procured.  If  the  case  is 
voluminous,  an  index  to  the  pleadings,  exhibits,  depositions, 
and  other  principal  matters  shall  be  added. 

Every  opinion  in  the  cause,  at  special  term  as  well  as  at 
general  term,  relating  to  the  questions  involved  in  the  appeal, 
is  included  by  the  foregoing  provision. 

KuLB  VI. — ^AU  cases  and  points,  and  all  other  papers  fur- 
nished to  the  court  in  calendar  causes,  shall  be  printed  on  white 
writing-paper,  with  a  margin  on  the  outer  edge  of  the  leaf  not 
less  than  one  and  a  half  inch  wide.  The  printed  page,  exclu- 
sive of  any  marginal  note  or  reference,  shall  be  seven  inches 
long,  and  three  and  a  half  inches  wide.  The  folio,  numbering 
from  the  commencement  tb  the  end  of  the  case,  shall  be 
printed  on  the  outer  margin  of  the  page.  Small  pica,  solid,  is 
the  smallest  letter  and  most  compact  mode  of  composition 
which  is  allowed.  No  charge  for  printing  the  papers  men- 
tioned in  this  inile  shall  be  allowed  as  a  disbursement  in  a 
cause,  unless  the  requirements  of  the  preceding  sentence  shall 
be  shown  by  affidavit  to  have  been  complied  with,  in  all  papers 
printed  after  August  1, 1857. 

EuLE  VII. — ^Within  forty  days  after  the  appeal  is  perfected, 
the  appellant  shall  serve  three  printed  copies  of  the  case  on  the 
attorney  of  the  adverse  party.  If  he  fail  to  do  so,  the  respond- 
ent may,  by  notice  in  writing,  require  the  service  of  such 
copies  within  ten  days  after  the  service  of  the  notice  ;  and  if 
the  copies  be  not  served  in  pursuance  of  such  notice,  the  appel- 
lant shall  be  deemed  to  have  waived  the  appeal ;  and  on  an 
affidavit  proving  the  default,  and  the  service  of  such  notice,  the 
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respondent  may  enter  an  order  with  the  clerk,  dismissing  the 
appeal  for  want  of  prosecution,  with  costs;  and  the  court 
below  may  thereupon  proceed  as  though  there  had  been  no 
appeal. 

Rule  VIII. — Either  party  may  bring  on  the  argument  on  a 
notice  of  eight  days ;  which  notice,  except  in  criminal  cases, 
shall  be  for  the  first  day  of  the  term. 

A  copy  of  the  notice,  specifying  the  judicial  district  in  which 
the  cause  originated,  shall  be  famished  to  the  clerk  eight  days 
before  the  first  day  of  the  term. 

The  clerk  shall  make  a  calendar  of  the  causes  thus  noticed, 
arranging  them  in  the  order  in  which  the  returns  were  filed, 
specifying  the  judicial  district  in  which  the  causes  originated 
respectively. 

Copies  of  the  calendar  for  the  use  of  the  judges,  and  six  other 
copies  to  be  delivered  to  the  clerk,  shall  be  printed,  in  like 
manner  as  cases  and  points  are  directed  to  be  printed. 

Rule  IX. — At  the  commencement  of  the  argument  the  ap- 
pellant shall  furnish  a  printed  copy  of  the  case  to  each  of  the 
judges,  and  shall  deliver  six  other  copies  to  the  clerk.  Each 
party  shall  at  the  same  time  famish  to  each  of  the  judges  a 
printed  copy  of  the  points  on  which  he  intends  to  rely,  with  a 
reference  to  the  authority  which  he  intends  to  cite ;  and  shall 
deliver  six  other  copies  to  the  clerk,  and  three  copies  to  the 
counsel  of  the  adverse  party. 

The  cases,  points,  and  calendars  delivered  to  the  clerk  shall 
be  disposed  of  as  follows ;  one  copy  of  each  shall  be  kept  by 
the  clerk  with  the  records  of  the  court,  one  copy  shall  be  de- 
posited in  the  State  library,  one  copy  shall  be  deposited  in  each 
branch  of  the  library  of  the  court  of  appeals,  one  copy  shall  be 
deposited  in  the  library  of  the  New  York  Law  Institute,  and 
one  copy  shall  be  delivered  to  the  reporter. 

SuLE  X. — In  all  cases  each  party  shall  briefly  state,  upon 
his  printed  points,  the  leading  facts  which  he  deems  established, 
with  a  reference  to  the  folios  where  the  evidence  of  such  facts 
may  be  found.  And  the  court  will  not  hear  an  extended  dis- 
cussion npon  any  mere  question  of  fact. 

KcLB  XL — The  party  who  has  noticed  and  placed  the  cause 
on  the  calendar  for  argument,  may  take  judgment  of  affirmance 
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or  reversal,  as  the  case  may  be,  if  the  other  party  shall  neglect 
to  appear  and  argae  the  cause,  or  shall  neglect  to  farnisl^^and 
deliver  cases  or  points  as  required  by  the  Ninth  and  Tenth 
Rules. 

EuLE  XII. — ^In  the  argument  of  calendar  causes  a6d  motions, 
only  one  counsel  will  be  heard  on  each  side,  unless  the  court 
shall  otherwise  direct. 

EuLK  XIII. — Criminal  cases  shall  have  a  preference,  and  may 
be  moved,  on  behalf  of  the  people,  out  of  their  order  on  the 
calendar. 

RuLB  XIV. — ^Causes  which  have  not  been  exchanged  may 
be  submitted  at  any  time  in  term  on  printed  arguments.  Ex- 
changed causes  cannot  be  submitted  until  reached  upon  the 
calendar. 

Rule  XV. — Motions  will  be  heard  on  the  morning  of  the  first 
day,  and  on  the  morning  of  each  following  Tuesday  and  Friday 
during  the  t'erm,  before  taking  up  a  calendar. 

Where  notice  has  been  given  of  a  motion,  if  no  one  shall 
appear  to  oppose,  it  will  be  granted  as  of  course. 

If  a  motion  be  not  made  on  the  day  for  which  it  has  been 
noticed,  the  opposing  party  will  be  entitled,  on  applying  to  the 
court  at  the  close  of  the  motions  for  that  day,  to  a  rule  denying 
the  motion,  with  costs. 

Rule  XVI. — ^The  remittitur  shall  contain  a  copy  of  the  judg- 
ment of  this  court,  and  the  return  made  by  the  clerk  of  the 
court  below ;  and  shall  be  sealed  with  the  seal,  and  signed  by 
the  clerk,  of  this  court. 

Rule  XVII. — When  a  decree  or  order  shall  be  aflSrmed  or 
reversed  by  the  default  of  either  party,  the  remittitur  shall  not 
be  sent  to  the  court  below,  unless  this  court  shall  otherwise 
direct,  until  ten  days  after  notice  of  the  affirmance  or  reversal 
shall  have  been  served  on  the  attorney  of  the  party  in  default- 
Service  of  the  notice  shall  be  proved  to  the  clerk  by  affidavit, 
or  by  the  written  admission  of  the  attorney  on  whom  it  was 
served. 

Rule  XVIII. — ^The  time  prescribed  by  these  rules  for  doing 
any  act  may  be  enlarged  by  the  court  or  by  either  of  the  judges 
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thereof;  and  either  of  the  j  udges  may  make  orders  to  stay  proceed- 
ings, which  when  served  with  papers  and  notice  of  motion,  shall 
stay  the  proceedings  according  to  the  terms  of  the  order.  Any 
order  maybe  revoked  or  modified  by  thejndgewho  madeit,or,in 
case  of  his  absence  or  inability  to  act,  by  either  of  the  other  j  udges. 

Rule  XIX. — ^These  rales  shall  take  effect  on  the  first  day  of 
July  next ;  from  which  time  all  former  rules  are  abrogated, 
except  so  far  as  it  may  be  necessary  to  follow  them  upon  appeals 
and  writs  of  error  which  shall  be  then  pending. 

Bulb  XX. — Ten  causes  only  will  be  called  on  any  day,  but 
after  such  call  causes  ready  on  both  sides  will  be  heard  in  their 
order.  Any  cause  which  is  regularly  called  and  passed  without 
postponement  by  the  court  for  good  cause  shown,  at  the  time 
of  the  call,  will  be  placed  on  all  subsequent  calendars  as  if  the 
return  had  been  filed  on  the  day  when  it  was  so  passed. 

Causes  upon  the  calendar  may  be  exchanged  one  for  another 
of  course,  on  filing  with  the  clerk  in  court  a  note  of  the  proposed 
exchange  with  the  numbers  of  the  causes,  signed  by  the  respec- 
tive attorneys  or  counsel.  Upon  all  subsequent  calendars,  each 
of  said  causes  will  take  the  place  due  to  the  date  of  the  filing 
of  the  return  in  the  other. 

Any  cause,  except  the  first  ten  upon  the  calendar,  may  be 
struck  therefrom  before  it  is  reached,  of  course  and  without 
prejudice,  by  the  clerk  in  court,  on  consent  of 'the  parties  who 
placed  the  same  upon  tlie  calendar,  at  any  time  during  the  first 
week  of  the  term. 

EvLE  XXI. — ^The  clerk  must  keep  a  memorandum  of  such 
exchanged  and  passed  causes,  and  place  them,  upon  all  subse- 
quent calendars,  in  accordance  with  the  f(»regoing  provisions. 

Rules  VI.,  X.,  XX.,  and  XII.,  with  a  notice  that  "  14  copies 
of  cases  and  points  are  required,''  must  be  printed  on  the  first 
leaf  of  the  calendar. 

Bulb  XXII. — In  the  argument  of  a  cause,  not  more  than 
two  hours  shall  be  occupied  by  each  counsel,  except  by  the 
express  permission  of  the  court. 

Bruc  XXin. — ^According  to  existing  laws,  causes  which  are 
preferred  take  their  preference  in  the  following  order : 
1.  Criminal  actions. 
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2.  Cases  of  probate,  in  which  the  appeal  prevents  the  issuing 
of  letters  testamentary  or  of  general  administration. 

3.  Appeals  in  which  the  sole  plaintiffs  or  defendants  are 
executors  or  administrators. 

4.  All  other  preferred  cases. 

Any  party  claiming  a  preference  must  so  state  in  his  notice 
of  argument  to  the  opposite  party,  and  to  tlie  clerk,  and  he 
must  also  state  the  ground  of  such  preference,  so  as  to  show  to 
which  of  the  above  classes  the  case  belongs.  In  making  up  the 
calendar,  the  clerk  will  place  the  preferred  causes  at  the  head 
in  the  order  above  prescribed.  A  preferred  cause  being  once 
passed  without  reservation,  will  take  its  place  in  subsequent 
calendars  without  preference. 


Calendar  Fbactioe. 
Estahliahed  Jcmuai^y^  1854 ;  ob  amended  March,  1859. 

1.  No  reservation  will  be  made  of  any  of  the  first  thirty 
causes  unless  on  account  of  sickness,  or  an  engagement  else- 
where in  the  actual  trial,  or  argument  of  another  cause,  com- 
menced before  the  term  of  this  court ;  or  other  inevitable 
necessity,  to  be  shown  by  aflBidavit.  Other  causes  may  be 
reserved,  upon  reasonable  cause  being  shown  ;  but  if  such 
reservation  is  not  made  before  the  day  on  which  the  cause  is 
liable  to  be  called,  stronger  grounds  will  be  required  than  when 
the  application  is  made  at  an  earlier  period. 

2.  Causes  reserved,  may  be  reserved  either  generally  for  the 
fourth  week  of  term,  or  for  an  earlier  day  certain,  at  the  elec- 
tion of  counsel. 

3.  Those  causes  reserved  for  a  day  certain,  will  not  be  taken 
up  until  the  ten  causes  in  order  for  that  day  have  been  called. 

4.  In  the  fourth  week,  reserved  causes  will  be  first  in  order, 
and  will  be  called  before  the  calendar  is  taken  up. 

5.  Reserved  causes,  when  in  order  to  be  called,  have  priority 
among  each  other  according  to  their  calendar  number. 

6.  Default  may  be  taken  in  them,  and  they  will,  if  passed,  go 
down  upon  future  calendars  as  if  passed  in  the  regular  call. 

7.  The  call  in  the  fourth  week  will  include  all  reserved  causes 
which  have  not  been  previously  called  ;  but  no  reserved  causey 
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whether  reserved  generally  or  for  a  particular  day,  will  be  called 
before  its  nnmber  is  reached  on  the  regular  call  of  the  calendar. 


MueellaneouM  Practice  at  the  Terms  of  the  Court^  not  iiiclitded  in  the  RtUee. 
(7  How.  240.) 

All  the  terms  are  held  at  the  capitol,  in  the  city  of  Albany.  Four  argument 
terms  in  a  year. 

The  court  opens  at  ten  o^clock,  A.  H.,  on  the  Jirtt  Tuesday  of  January ^  fowth 
Tuesday  of  March^  third  Tuesday  of  June^  and  the  laet  Tuesday  of  September, 

A  term  for  consultation  and  decisions,  to  finish  up  the  yearns  business,  is  held  in 
the  latter  part  of  December  in  each  year. 

The  chief  judge  has  control  of  the  calendar.  All  propositions  in  reference  to 
tlie  arrangement  or  disposition  of  causes  should  be  addressed  to  him.  (The  other 
members  of  the  court  are  usually  consulted.) 

Causes  struck  off  under  the  rule  are  not  included  in  the  ten  called  each  day 
mider  the  rule. 

The  clerk  publishes  in  the  newspapers  at  Albany,  all  the  proceedings  of  the  court 
each  day,  during  the  term. 

A  cause,  when  ready  on  both  sides,  may  be  submitted  upon  printed  arguments 
and  points,  on  any  day  during  the  term. 

When  causes  are  decided  at  the  close  of  each  term,  the  opinions  are  delivered 
to  the  reporter — not  to  the  clerk.  In  cases  of  motionSf  the  opinions  are  usually 
kft  with  the  clerk  among  the  motion  papers. 

Tuetdaye  and  Fridays  of  each  week  are  motion  days. 

The  court  usually  adjourns  for  the  term  on  Friday  of  the  fourth  week. 

Causes  argued  or  submitted  are  usually  decided  at  the  close  of  the  next  succeeding 
term. 


RULES    OF    PRACTICE. 


m  GENERAL  SESSION  OF  THE  JUSTICES 

OF  THE 

SUPREME  COURT,  OF  THE  SUPERIOR  COURT  OF  THE  CITY  OF  NEW 

YORK,  AND  OF  THE  COURT  OF  COMMON  PLEAS  FOR 

THE  CITY  AND  COUNTY  OF  NEW  YORK, 

At  the  Oapitol  In  the  City  of  Albany,  Augut  4, 186& 

[Code  of  1868,  S4T0.] 


N.B. — The  nnmbers  in  (parenthesis)  are  the  numbers  of  the  rules  of  1854.    The 
numbers  in  [brackets]  are  those  of  1849,  unless  otherwise  stated. 


Ordered,  that  the  following  Bales  shall  commence  and  take 
effect  on  the  first  day  of  October  next : 

EcLE  I.  (amended.) — Exammation  of  Attorneys, 
Applicants  for  admission  to  practice  as  attorneys  and  coun- 
sellors of  this  court,  who  are  entitled  to  examination,  shall  be 
examined  in  open  court;  the  examination  shall  be  had  at  gene- 
ral  term,  and  shall  commence  on  the  first  Wednesday  of  the 
second  and  fourth  general  terms  which  shall  be  held  in  the 
several  judicial  districts  in  each  year,  and  at  no  other  time  or 
place,  and  no  private  examination  shall  be  permitted* 

EuLE  II.  (am'd.) — Admission  of  Attorneys. 
To  entitle  an  applicant  to  an  examination,  he  must  prove  to 
the  court : 


RULES   OF   PRACTICE.  177 

1.  That  he  is  a  citizen  of  the  tjnited  States,  and  that  he  is 
twenty-one  years  of  age,  and  a  resident  of  the  district  in  which 
he  applies,  which  proof  may  be  made  by  his  own  affidavit  of 
the  fact. 

2.  The  evidence  of  good  moral  character  shall  be  the  certifi- 
cate of  a  reputable  counsellor  of  this  court,  or  of  some  other 
reputable  person  known  to  the  court ;  but  such  certificate  shall 
not  be  deemed  conclusive  evidence,  and  the  court  must  be 
satisfied  on  the  point,  after  a  full  examination  and  inquiry. 

3.  Such  applicant  must  sustain  a  satisfactory  examination 
upon  the  law  of  real  and  personal  property,  contracts,  partner- 
ship, negotiable  paper,  principal  and  agent,  principal  and 
surety,  insurance,  executors  and  administrators,  bailments,  cor- 
porations, personal  rights,  domestic  relations,  wills,  equity  juris- 
prudence, pleadings,  practice  and  evidence. 

4.  Applicants  for  admission  from  other  States  shall  conform 
to  the  foregoing  rules,  unless  they  produce  a  certificate  from  a 
judge  of  the  highest  court  of  original  jurisdiction  in  the  State 
from  which  they  come,  to  the  eflfect  that  for  three  years,  imme- 
diately preceding,  they  have  practised  as  attorneys  or  coun- 
sellors in  such  court,  and  that  they  are  in  good  standing  as  such 
attorneys  or  counsellors. 

5.  Applicants  admitted  shall  sign  a  roll,  and  subscribe  and 
take  the  constitutional  oath  of  office. 

RijLB  III.  (am'd.) — Where  papers  bKoU  he  filed.  Special 
motion  papers  to  he  filed  within  ten  days. 

Papers  shall  be  filed  in  the  county  specified  in  the  complaint 
as  the  place  of  trial,  or  in  the  county  to  which  the  place  of 
trial  has  been  changed.  And  in  case  the  place  of  trial  is 
changed,  for  the  reason  that  the  proper  county  is  not  specified, 
the  papers  on  file  at  the  time  of  the  order  making  such  change, 
shall  be  transferred  to  the  county  specified  in  such  order,  and 
all  other  papers  in  the  cause  shall  be  filed  in  the  county  so 
specified. 

When  the  affidavits  and  papers  upon  a  non-enumerated 
motion  are  required  by  law  to  be  filed,  and  the  order  to  be 
entered  in  a  county  other  than  that  in  which  the  motion  is 
made,  the  clerk  shall  deliver  to  the  party  prevailing  in  the 
motion,  nnless  the  court  shall  otherwise  direct,  a  certified  copy 
of  the  rough  minutes,  showing  what  papers  were  used  or  read, 
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together  with  the  affidavits  and  papers  used  or  read  upon  such 
motion,  with  a  note  of  the  decision  thereon,  or  the  order 
directed  to  be  entered,  properly  certified.  And  it  shall  be  the 
duty  of  the  party  to  whom  such  papers  are  delivered,  to  cause 
the  same  to  be  filed,  and  the  proper  order  entered  in  the  proper 
county  within  ten  days  thereafter;  or  in  default  thereof,  he 
shall  lose  the  benefit  of  the  said  order. 

BuLE  IV.  (new.) —  Undertokinga  amd  affida/oiU  to  he  filed. 

It  shall  be  the  duty  of  the  plaintiffs  attorney  forthwith  to  file 
with  the  clerk  of  the  proper  county,  all  undertakings  given 
upon  procuring  an  order  of  arrest,  an  injunction  order,  or  an 
attachment,  with  the  approval  of  the  justice  or  judge  taking 
the  same  indorsed  thereon ;  and  in  case  such  imdertakings  shall 
not  be  filed  within  five  days  after  the  order  for  arrest  or 
injunction,  or  the  attachment,  has  been  granted,  the  defendant 
shall  be  at  liberty  to  move  the  c^urt  to  vacate  the  proceed- 
ings for  irregularity,  with  costs,  as  if  no  undertaking  had  been 
given.  It  shall  also  be  the  duty  of  the  attorney  to  file  within 
the  same  time,  and  under  the  like  penalty,  the  affidavits  upon 
,  which  an  injunction  or  attachment  has  been  granted,  and  also 
the  affidavit  upon  which  an  order  for  the  service  of  a  summons 
by  publication,  or  an  order  for  a  substituted. service  of  a  sum- 
mons has  been  granted,  together  with  the  order  for  such  service. 

EuLE  V.  (83.)  [89.] — Bail  to  justify  in  county  where  dtfend- 
ant  was  arrested  or  the  hail  reside. 

Whenever  bail  are  required  to  justify,  they  shall  justify 
within  the  county  where  the  defendant  shall  have  been 
arrested,  or  where  the  bail  reside. 

KuLE  VI.  (71  am'd.) — Personal  sureties  to  justify  in  aU  cases 
— AU  securities  to  he  proved  or  acknowledged. 

Whenever  a  justice,  or  other  officer,  approves  of  the  security 
to  be  given  in  any  case,  or  reports  upon  its  sufficiency,  it  shall 
be  his  duty  to  require  personal  sureties  to  justify,  or,  if  the 
security  offered  is  by  way  of  mortgage  on  real  estate,  to  require 
proof  of  the  value  of  such  estate.  And  all  bonds  and  under- 
takings, and  other  securities  in  writing,  shall  be  duly  proved, 
or  acknowledged  in  like  manner  as  deeds  of  real  estate,  before 
the  same  shall  be  received  or  filed. 
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EuLB  VII.  (88.)  [New  in  1852'].— Affidamts  on  arrest  to  U 
filed. 

The  sheriff  shall  file  with  the  clerk  the  affidavits  on  which 
an  arrest  is  made,  witliin  ten  days  after  the  arrest. 

EuLB  VIIL  (6). — Uou)  return  hy  sheriff  is  compelled. 

At  any  time  after  the  day  when  it  is  the  duty  of  the  sheriff, 
or  other  officer,  to  return,  deliver,  or  file  any  process,  under- 
taking, order,  or  other  paper,  by  the  provisions  of  the  Code  of 
Procedure,  any  party  entitled  to  have  such  act  done,  may  serve 
on  the  officer  a  notice  to  return,  deliver  or  file  such  process, 
undertaking,  order,  or  other  paper,  as  the  case  may  be,  within 
ten  days,  or  show  cause,  at  a  special  term,  to  be  designated  in 
said  notice,  why  an  attachment  should  not  issue  against  him. 

Rule  IX,  (4  am'd.) —  Wh<it  hooks  to  he  kept  hy  clerks. 

The  several  clerks  of  this  court  shall  keep  in  their  reepective 
offices,  in  addition  to  the  "judgment  book,"  required  to  be  kept 
by  section  two  hundred  and  seventy-nine  of  the  Code  of  Pro- 
cedure, a  book  properly  indexed,  in  which  shall  be  entered  the 
title  of  all  civil  actions  and  special  proceedings,  with  proper  en- 
tries under  each,  denoting  the  papers  filed  and  the  orders  made, 
and  the  steps  taken  therein,  with  the  dates  of  the  several  pro- 
ceedings ;  an  index  of  all  undertakings  filed  in  the  office,  stating 
in  appropriate  columns  the  title  of  the  cause  or  proceeding  in 
which  it  is  given,  with  a  general  statement  of  its  condition,Jor  a  • 
reference  to  the  statute  under  which  it  is  given ;  the  date  when 
and  before  whom  acknowledged  or  proved,  by  whom  approved, 
and  when  filed,  with  a  statement  of  any  disposition  or  order 
made  of  or  concerning  it;  and  such  other  books,  properly 
indexed,  as  may  be  necessary  to  enter  the  minutes  of  the 
court,  docket  judgments,  enter  orders  and  all  other  necessary 
matters  and  proceedings ;  and  such  other  books  as  the  courts 
of  the  respective  districts,  at  a  general  term,  may  direct 

Judgments  shall  only  be  filed  and  entered,  or  docketed,  in 
the  offices  of  the  clerks  of  the  courts  of  this  State,  within  the 
hours  daring  which,  by  law,  they  are  required  to  keep  open 
their  respective  offices  for  the  transaction  of  business. 

RfjLB  X.  (5  amM.) — AUomey^s  name  and  residence  to  he 
mdened  on  papers  served. 

On  process  or  papers  to  be  served,  the  attorney,  besides  aub- 
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scribing  or  iDdorsing  his  name,  shall  add  thereto  his  place  of 
business;  and  if  he  shall  neglect  to  do  so,  papers  may  be 
served  on  him  at  his  place  of  residence,  through  the  mail,  bj 
directing  them  according  to  the  best  information  which  can 
conveniently  be  obtained  concerning  his  residence. 

This  rule  shall  apply  to  a  party  who  prosecutes  or  defends 
in  person,  whether  he  be  an  attorney  or  not. 

Bulb  XL  (7  am'd.) — Notice  of  appearance  or  retainer  deemed 
am,  aj>pearance. 

Service  of  notice  of  an  appearance  or  retainer  generally,  by 
an  attorney  for  the  defendant,  shall  in  all  cases  be  deemed 
an  appearance.  And  the  plaintiff,  on  filing  such  notice,  at 
any  time  thereafter,  with  proof  of  service  thereof,  may  have 
the  appearance  of  the  defendant  entered,  as  of  the  time 
when  such  notice  was  served. 

Rdlb  XII.  (New.) — Attorneys^  how  changed. 

An  attorney  may  be  changed  by  consent,  or  upon  cause 
shown,  and  upon  such  terms  as  shall  be  just,  upon  the  appli- 
cation of  the  client ;  by  the  order  of  a  justice  of  the  court,  and 
not  otherwise. 

EuLB  XIII.  (37.)  [40.] — Agreements  relative  to  proceedings 
must  ie  in  writing^  or  be  entered  as  orders. 

No  private  agreement  or  consent  between  the  parties  or  their 
attorneys,  in  respect  to  the  proceedings  in  a  cause,  shall  be 
binding,  unless  the  same  shall  have  been  reduced  to  the  form 
of  an  order  by  consent,  and  entered,  or  unless  the  evidence 
thereof  shall  be  in  writing,  subscribed  by  the  party  against 
whom  the  same  shall  be  alleged,  or  by  his  attorney  or  counsel. 

EuLE  XIV.  (8  am'd.) —  When  discovery  compelled  of  hooks, 
papers  amd  documents. 

Applications  may  be  made  in  the  manner  provided  by  law, 
to  compel  the  production  and  discovery  of  books,  papers,  and 
documents  relating  to  the  merits  of  any  civil  action  pending  in 
this  court,  or  of  any  defence  in  such  action,  in  the  following 
cases: 

1.  By  the  plaintiff,  to  compel  tlie  discovery  of  books,  papers 
or  documents  in  the  possession  or  under  the  control  of  the  de- 
fendant, which  may  be  necessary  to  enable  the  plaintiff  to 
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frame  his  complaint,  or  to  answer  any  pleading  of  the  de- 
fendant 

2.  The  plaintiflF  may  be  compelled  to  make  the  like  discovery 
of  books,  papers,  or  documents,  when  the  same  shall  be  neces- 
sary to  enable  the  defendant  to  answer  any  pleading  of  the 
plaintiff. 

S.  Either  party  may  be  compelled  to  make  discovery,  as  pro- 
vided by  section  three  hundred  and  eighty-eight  of  the  Code. 

EcLE  XV.  (9  am'd.) — AppUcaHon  haw  to  he  made. 

Tlie  moving  papers  upon  the  application  for  such  discovery, 
shall  state  the  facts  and  circumstances  on  which  the  same  is 
claimed,  and  shall  be  verified  by  affidavit,  stating  that  the 
books,  papers  and  documents  whereof  discovery  is  sought,  are 
not  in  the  possession  nor  under  the  control  of  the  party  applying 
therefor.  The  party  applying  shall  show  to  the  satisfaction  of 
the  court,  or  judge,  the  materiality  and  necessity  of  the  discovery 
sought,  and  the  particular  information  which  he  requires. 

Rule  XVL  (10  am'd.)  [10]—  What  order  fof  discovert/  shall 
contain. 

The  order  for  granting  the  discovery  shall  specify  the  mode 
in  which  the  same  is  to  be  made,  which  may  be  either  by  re- 
quiring the  party  to  deliver  sworn  copies  of  the  matters  to  be 
discovered,  or,  by  requiring  him  to  produce  and  deposit  the 
same  with  the  clerk  of  the  county  in  which  the  trial  is  to  be 
had,  unless  otherwise  directed  in  the  order.  The  order  shall 
also  specify  the  time  within  which  the  discovery  is  to  be  made. 
And  when  papers  are  required  to  be  deposited,  the  order  shall 
specify  the  time  that  the  deposit  shall  continue ;  and  shall  also 
declare  the  consequences  of  an  omission  to  comply  with  the 
same,  and  the  court  at  any  special  term,  upon  proof  of  the 
default,  may  of  course  grant  a  rule  absolute,  giving  effect  to 
such  order  ;  either  by  nonsuiting  the  plaintiff,  striking  out  the 
defendant's  answer,  debarring  him  from  a  particular  defence, 
excluding  the  paper  from  being  given  in  evidence,  or  punishing 
the  party  in  default  as  for  a  contempt,  as  the  order  for  the  dis- 
covery may  require. 

Bulb  XYII.  (11.)  [11.] — Order  to  he  a  stay  of  proceedings. 
The  order  directing  the  discovery  of  books,  papers  or  docu- 
ments, shall  operate  as  a  stay  of  all  other  proceedings  in  the 
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cause,  nntil  snch  order  shall  have  been  complied  with  or  vaca- 
ted ;  and  the  party  obtaining  snch  order,  after  the  same  shall 
be  complied  with  or  vacated,  shall  have  the  like  time  to  prepare 
his  complaint,  answer,  reply  or  demurrer,  to  which  he  was 
entitled  at  the  making  of  the  order.  Bat  the  jnstice,  in  grant- 
ing the  order,  may  limit  its  eflfect,  by  declaring  how  far  it  shall 
operate  as  a  stay  of  proceedings. 

KuLB  XVIII.  (84.)  [90.] — Form  of  affidamt  of  serving  strni- 
monSj  etc.  J  when  not  done  by  sheriff^. 

Where  the  service  of  the  summons,  and  of  the  complaint,  or 
notice,  if  any,  accompanying  the  same,  shall  be  made  by  any 
other  person  than  the  sheriflT,  it  shall  be  necessary  for  such  per- 
son to  state  in  his  affidavit  of  service  when,  and  at  what  par- 
ticular place,  he  served  the  same,  and  that  he  knew  the  person 
served  to  be  the  person  mentioned  and  described  in  the  sum- 
mons as  defendant  therein  ;  and  also  to  state,  in  his  affidavit, 
wliether  he  left  with  the  defendant  such  copy,  as  well  as  deli- 
vered it  to  him. 

KuLE  XIX.  (86.)  [New  in  1852.] — Sepa/rate  caicees  of  action 
or  groimds  of  defence  to  he  numbered. 

In  all  cases  of  more  than  one  distinct  cause  of  action,  defence, 
counter-claim  or  reply,  the  same  shall  not  only  be  separately 
stated,  but  plainly  numbered. 

Rule  XX.  (41  am'd.)  [44.] — Folios  to  he  nwrnhered— Plead- 
ings to  he  legibly  written. 

The  attorney,  or  other  officer  of  the  court,  who  draws  any 
pleading,  deposition,  affidavit^  case,  bill  of  exceptions,  report, 
or  other  paper,  or  enters  any  judgment  exceeding  two  folios  in 
length,  shall  distinctly  number  and  mark  each  folio  in  the  mar- 
gin thereof;  and  all  copies,  either  for  the  parties  or  the  court, 
shall  be  numbered  or  marked  in  the  margin,  so  as  to  conform  to 
the  original  draft  or  entry,  and  to  each  other,  and  shall  be 
indorsed  with  the  title  of  the  cause.  And  alt  the  pleadings 
and  other  proceedings,  and  copies  thereof,  shall  be  fairly  and 
legibly  written  ;  and  if  not  so  written,  and  folioed,  and  indorsed, 
as  aforesaid,  the  clerks  shall  not  file  snch  as  may  be  offered  to 
them  for  that  purpose  ;  nor  will  the  court  hear  any  motion  or 
application  founded  thereon.  The  party  upon  whom  the  paper 
is  served  shall  be  deemed  to  have  waived  the  objection,  unless, 
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within  twenty-four  hours  after  the  receipt  thereof,  be  retuma 
such  papers  to  the  party  serving  the  same,  with  a  statement  ot 
the  particular  objection  to  its  receipt. 

Bulk  XXI.  (36.)  [39.] — How  achice  of  counsel  to  be  stated  in 
an  affidavit, 

Wheneyer  it  shall  be  necessary,  in  any  affidavit,  to  swear  to 
the  advice  of  counsel,  the  party  shall,  in  addition  to  what  has 
usually  been  inserted,  swear  that  he  has  fnlly  and  fairly  stated 
the  case  to  his  counsel,  and  shall  give  the  name  and  place  of 
residence  of  such  counsel. 

EuLB  XXII.  (20  am'd.) — Extension  of  time  to  answer  /  restric- 
tions on. 

Ko  order  extending  the  time  to  answer  or  demur  to  a  com- 
plaint shall  be  granted,  unless  the  party  applying  for  such 
order  shall  present  to  the  justice  or  judge  to  whom  the  applica- 
tion shall  be  made,  an  affidavit  of  merits,  or  an  affidavit  of  the 
attorney  or  counsel  retained  to  defend  the  action,  that,  from 
the  statement  of  the  case  in  the  action  made  to  him  by  the  de- 
fendant, he  verily  believes  that  the  defendant  has  a  good  and 
substantial  defence,  upon  the  merits,  to  the  cause  of  action  set 
forth  in  the  complaint,  or  to  some  part  thereof. 

And  if  any  extension  of  time  to  answer  or  demur  has  been 
granted,  by  stipulation  or  order,  the  fact  shall  be  stated  in  the 
affidavit. 

Rule  XXIII.  (82  am'd.)  [88.]— Where  an  order  has  been 
refusedj  or  granted  wpon  terms,  no  subsequent  (application  to 
another  jvstice. 

If  any  application  for  an  order  be  made  to  any  judge  or 
justice,  and  such  order  be  refused  in  whole  or  in  part,  or  be 
granted  conditionally,  or  on  terms,  no  subsequent  application, 
upon  the  same  state  of  facts,  shall  be  made  to  any  other  judge 
or  justice  ;  and  if,  upon  such  subsequent  application,  any  order 
be  made,  it  shall  be  revoked ;  and  in  this  affidavit  for  such 
order,  the  party  shall  state  whether  any  previous  application 
for  such  order  has  been  made. 

Bci^  XXIV.  (85  am'd.)  [91.] —  Where  judgment  on  failure 
to  answer  mjay  be  allied  for. 
When  the  plaintiff  in  the  action  is  entitled  to  judgment,  upon 
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the  failure  of  tlie  defendant  to  answer  the  complaint,  and  the 
i^Hef  demanded  requires  application  to  be  made  to  the  court, 
such  application  may  be  made  at  any  special  term,  in  the  die- 
ti-ict  embracing  the  county  in  which  the  action  is  triable,  or  in 
an  adjoining  county ;  such  application  may  also  be  made  at  a 
circuit  court  in  the  county  in  which  the  action  is  triable.  But 
when  a  reference  or  writ  of  inquiry  shall  be  ordered,  the  same 
shall  be  executed  in  the  county  in  which  the  action  is  triable, 
unless  the  court  shall  otherwise  order. 

RcLK  XXV.  (new.) — Judgment  against  absentees  not  served 
with  process — Undertaking  to  le  given. 

In  actions  for  the  recovery  of  money  only,  when  the  sum- 
mons has  been  served  by  publication,  under  section  one  hun- 
dred and  thirty-five  of  the  Code,  no  judgment  shall  be  entered, 
unless  the  plaintiff,  at  the  time  of  making  the  application  for 
judgment,  shall  show  by  afiQdavit  that  an  attachment  has  been 
issued  in  the  action,  and  levied  upon  property  belonging  to  the 
defendant,  which  affidavit  shall  contain  a  specific  description 
of  such  property,  and  a  statement  of  its  value,  and  shall  be 
attached  to  and  filed  with  the  affidavits  of  publication;  nor 
unless  the  plaintiff  shall,  at  the  same  time,  produce  and  file 
with  the  clerk  an  undertaking,  with  two  sureties  to  be  approved 
by  the  court,  that  the  plaintiff  will  abide  the  order  of  the  court 
touching  the  restitution  of  any  estate  or  effects  which  may  be 
directed  by  such  judgment,  to  be  transferred  or  delivered,  or 
the  restitution  of  any  money  that  may  be  collected  under  or  by 
virtue  of  such  judgment,  in  case  the  defendant  or  his  represen- 
tatives shall  apply,  and  be  admitted,  to  defend  the  action,  and 
shall  succeed  in  such  defence. 

EuLE  XXVI.  (20  of  1852.) —  WTien  plairUiffmay  stipulate^  etc. 

Whenever  the  plaintiff  shall  have  neglected  to  bring  his 
cause  to  trial  according  to  the  practice  of  the  court,  and  the 
same  shall  not  have  been  noticed  by  the  defendant,  the  plaintiff 
may,  if  he  has  not  before  stipulated,  tender  a  stipulation,  and 
offer  to  pay  the  costs  to  which  the  defendant  is  entitled  up  to 
that  time. 

RuLK  XXVII.  (21  of  1852.) — Dismissal  of  complaint  for  not 
bringing  cause  to  trial. 
Whenever  an  issue  of  fact  shall  have  been  joined,  in  any 
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action,  and  the  plaintiff  therein  shall  fail  to  bring  the  same 
to  trial  according  to  the  course  and  practice  of  the  court,  the 
defendant  may  move  for  the  dismissal  of  the  complaint,  with 
co$ts. 

If  it  is  made  to  appear  to  the  court  that  the  neglect  of  the 
plaintiff  to  bring  the  action  to  trial  has  not  been  unreasonable, 
the  court  shall  permit  the  plaintiff,  on  payment  of  costs,  to 
bring  the  said  action  to  trial  at  the  next  court  where  the  same 
is  triable. 

EuLE  XXVIII.  (21.) — Issues  offact^  trial  of^  hy  court. 
Issues  of  fact  to  be  tried  by  the  court,  may  be  tried  at  the 
circuit  or  special  term. 

Rule  XXIX.  (12.) —  When  inquest  may  he  taken. 

Inquests  may  be  taken  in  actions,  out  of  their  order  on  the 
calendar,  in  cases  in  which  they  were  heretofore  allowed  at  the 
opening  of  the  court,  on  any  day  after  the  first  day  of  the 
conrt,  provided  the  intention  to  take  an  inquest  is  expressed  in 
the  notice  of  trial,  and  a  sufficient  affidavit  of  merits  shall  not 
have  been  filed  and  served. 

EuLE  XXX.  (13  am'd.)  [13,  22.] — Limitations  as  to  counsel 
an  trial. 

On  the  trial  of  issues  of  fact,  one  counsel  only  on  each  side 
shall  examine  or  cross-examine  a  witness,  and  one  counsel  only 
on  each  side  shall  sum  up  the  cause,  and  during  such  examina- 
tion the  examining  counsel  shall  stand,  and  the  testimony,  if 
taken  down  in  writing,  shall  be  written  by  some  person  other 
than  the  examining  counsel ;  but  the  justice  who  holds  the 
court  may  otherwise  order,  or  dispense  with  this  require- 
ment 

No  counsel  shall  occupy  more  than  one  hour  in  summing  up, 
unless  by  permission  of  the  court. 

Bulk  XXXI.  (23.)  \2Q,']— Plaintiff  need  not  he  called  on 
receiving  verdict. 

It  shall  not  be  necessary  to  call  the  plaintiff,  when  the  jury 
return  to  the  bar  to  deliver  their  verdict ;  and  the  plaintiff 
shall  have  no  right  to  submit  to  a  nonsuit,  after  the  jury  have 
gone  from  the  bar  to  consider  of  their  verdict. 
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RuLB  XXXII.  (22  am'd.)  ^^i,']— Plaintiff  may  mbmit  to  a 
nonsuit  or  dismissal  hefore  referees — Form  of  report — Pro- 
ceedings on  special  references. 

On  a  hearing  before  referees,  the  plaintiff  may  submit  to  a 
nonsuit  or  dismissal  of  his  complaint,  or  may  be  nonsuited,  or 
his  complaint  be  dismissed,  in  like  manner  as  upon  a  trial,  at 
any  time  before  the  cause  has  been  finally  submitted  to  the 
referees  for  their  decision.  In  which  case  the  referees  shall 
report  according  to  the  fact,  and  judgment  may  thereupon  be 
perfected  by  the  defendant. 

Upon  a  trial  by  referees,  they  shall,  in  their  decision  and 
final  report,  state  the  facts  found  by  them  and  their  conclusions 
of  law  separately  ;  a  copy  of  which  shall  be  served  with  notice 
of  the  judgment,  and  the  time  within  which  exceptions  may  be 
taken  to  the  report  shall  be  computed  frpm  the  time  of  such 
service. 

In  references  other  than  for  the  trial  of  the  issues  in  an 
action,  upon  the  coming  in  of  the  report  of  the  referee,  the 
same  shall  be  filed,  and  a  note  of  the  day  of  the  filing  shall  be 
entered  by  the  clerk  in  the  proper  book,  under  the  title  of  the 
cause,  or  proceeding,  and  the  said  report  shall  become  absolute, 
and  stand  as  in  all  things  confirmed,  unless  exceptions  thereto 
are  filed  and  served  within  eight  days  after  service  of  notice  of 
the  filing  the  same.  If  exceptions  are  filed  and  served  within 
such  time,  the  same  may  be  brought  to  a  hearing  at  any 
special  term  thereafter,  on  the  notice  of  any  party  interested 
therein. 

Rule  XXXIIL  (69  am'd.)  \_U.'\— Manner  of  setUing  issues- 
Issues  in  divorce  cases  to  he  settled — Review  of  trial  of  feigned 
issttes  amdof  special  references. 

In  cases  where  the  trial  of  issues  of  fact  is  not  provided  for 
in  section  two  hundred  and  fifty-three  of  the  Code,  if  either 
party  shall  desire  a  trial  by  jury,  such  party  shall,  within  ten 
days  after  issue  joined,  give  notice  of  a  special  motion  to  be 
made  upon  the  pleadings,  that  the  whole  issue,  or  any  specific 
questions  of  fact  involved  therein,  be  tried  by  a  jury.  With 
the  notice  of  motion  shall  be  served  a  copy  of  the  questions  of 
fact  proposed  to  be  submitted  to  the  jury  for  trial,  and  in 
proper  form  to  be  incorporated  in  the  order;  and  the  court  or 
judge  may  settle  the  issues,  or  may  refer  it  to  a  referee  to  settle 
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the  issues.    Such  issues  mnst  be  settled  in  the  form  prescribed 
in  section  seventy-two  of  the  Code  of  Procedure. 

In  all  actions  for  a  divorce,  when  issue  is  joined  by  the 
pleadings,  upon  the  question  of  adultery,  such  issue  shall  not  be 
tried  by  a  jury  until  the  issue  to  be  tried  shall  be  settled  in  like 
manner  as  in  other  actions,  where  issues  arising  out  of  the 
pleadings  are  required  to  be  settled. 

When  any  specific  questions  of  fact  involved  in  an  action,  or 
any  question  of  fact  not  put  in  issue,  is  ordered  to  be  tried  by  a 
jury,  as  a  substitute  for  a  feigned  issue,  and  has  been  tried,  or 
a  reference  other  than  of  the  whole  issue  has  been  ordered 
under  section  three  hundred  and  seventy-one  of  the  Code  and  a 
trial  had,  if  either  party  shall  desire  to  apply  for  a  new  trial, 
on  the  ground  of  any  error  of  the  judge  or  referee,  or  on  the 
ground  that  the  verdict  or  report  is  against  evidence,  (except 
when  the  judge  directs  such  motion  to  be  made  upon  his 
minutes,  at  the  same  term  or  court  at  which  the  issues  are 
tried,)  a  case  or  exceptions  shall  be  made,  or  a  case  containing 
exceptions,  as  the  case  may  require,  which  case  or  exceptions 
shall  be  served  and  settled  in  the  manner  prescribed  by  the 
rules  of  court  for  the  settlement  of  cases  and  exceptions  in 
other  cases.  Such  motions  shall  be  made  in  the  first  instance 
at  special  term  ;  and  if  neither  party  moves  for  a  new  trial  in 
such  case,  they  shall  be  deemed  to  have  acquiesced  in  the 
decision  of  the  judge  or  referee,  and  the  verdict  of  the  jury  or 
report  of  the  referee ;  and  the  same  shall  not  be  questioned 
upon  the  final  hearing  of  the  cause,  or  in  any  subsequent  pro- 
ceeding therein. 

EuLB  XXXIV.  (15  am'd.)  [15,  17, 18, 19.]— MaMng  and  set- 
tUng  a  oasej  till  of  exceptianSj  etc. 

Whenever  it  shall  be  intended  to  move  for  a  new  trial, 
(except  for  irregularity,  surprise,  or  upon  the  minutes  of  the 
judge,)  or  to  review  by  appeal,  or  otherwise,  a  trial  by  a  jury, 
by  the  court,  or  by  referees,  a  case  or  exceptions,  or  case  con- 
taining exceptions,  as  may  be  proper  and  the  party  may  elect, 
shall  be  prepared  by  the  party  intending  to  make  the  motion, 
or  to  review  the  trial,  and  a  copy  thereof  shall  be  served  on  the 
opposite  party  within  ten  days  after  the  trial,  if  by  a  jury,  or 
after  written  notice  of  the  filing  of  the  decision  or  report,  if  the 
trial  be  by  the  court  or  by  referees ;  and  the  party  served  may 
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witliin  ten  days  thereafter  propose  amendments  thereto  and 
serve  a  copy  on  the  party  proposing  the  case  or  exceptions, 
who  may  Uien  within  four  days  thereafter  serve  the  opposite 
party  with  a  notice,  that  the  case  or  exceptions  with  the  pro- 
posed amendments  will  be  submitted  at  a  time  and  place  to  be 
specified  in  the  notice,  to  the  justice  or  referee  before  whom  the 
cause  was  tried,  for  settlement.  The  justice  or  referee  shall 
thereupon  correct  and  settle  the  case,  as  he  shall  deem  to  con- 
sist with  the  truth  of  the  facts.  The  time  for  settling  the  case 
must  be  specified  in  the  notice,  and  it  shall  not  be  less  than 
four  nor  more  than  twenty  days  after  service  of  such  notice. 
The  lines  of  the  case  shall  be  so  numbered  that  each  copy  shall 
correspond. 

Cases  reserved  for  argument,  and  special  verdicts,  shall  be 
settled  in  the  same  manner. 

EuLE  XXXV.  (16.)  [16.] — Right  to  make  a  case  how  waived^ 
and  when  ease  deemed  settled. 

,  If  the  party  shall  omit  to  make  a  case  within  the  time  above 
limited,  he  shall  be  deemed  to  have  waived  his  right  thereto ; 
and  when  a  case  is  made,  and  the  parties  shall  omit,  within  the 
several  times  above  limited,  the  one  party  to  propose  amend- 
ments, and  the  other  to  notify  an  appearance  before  the  justice 
or  referee,  they  shall  respectively  be.  deemed,  the  former  to 
have  agreed  to  the  case  as  proposed,  and  the  latter  to  have 
agreed  to  the  amendments  as  proposed. 

Rule  XXXVI.  (24  am'd.) — Exceptions  to  contain  no  irreU" 
vant  evidence. 

Exceptions  shall  only  contain  so  much  of  the  evidence  as 
may  be  necessary  to  present  the  questions  of  law  upon  which 
the  same  were  taken  on  the  trial ;  and  it  shall  be  the  duty  of 
the  justice,  upon  settlement,  to  strike  out  all  the  evidence 
and  other  matters  which  shall  not  have  been  necessarily  in- 
serted. 

Whenever  amendments  are  proposed  to  a  case  or  exceptions, 
the  party  proposing  such  case  or  exceptions  shall,  before  sub- 
mitting the  same  to  the  judge  or  justice  for  settlement,  mark 
upon  the  several  amendments  his  proposed  allowance  or  dis- 
allowance thereof. 
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EuLE  XXXVII.  (17  am'd.)  [19.]— Inceptions  or  case  to  he 


Where  a  party  makes-a  case  or  exceptions,  he  shall  procure 
the  same  to  be  filed  within  ten  days  after  the  same  shall  be  set- 
tled, or  it  shall  be  deemed  abandoned. 

And  on  filing  affidavit  tliat  such  case  or  exceptions  has  not 
been  filed,  and  showing  the  time  of  the  settlement  thereof,  and 
that  more  than  ten  days  has  elapsed  from  the  time  of  such  set- 
tlement, an  order  of  course  may  be  entered,  declaring  the  same 
abandoned,  and  the  party  may  proceed  as  if  no  case  or  excep- 
tioDB  had  been  made. 

RcLB  XXXVni.  (new.) — Settlement  of  facts  after  Judgment 
preparatory  to  appeal  to  court  of  appeals. 

A  party  desiring  to  appeal  to  the  court  of  appeals,  in  an 
action  tried  by  the  court  or  referees,  may  have  the  facts  upon 
which  the  decision  of  the  general  term  was  based,  settled  for 
the  purposes  of  such  appeal ;  and  for  the  purpose  of  such  settle- 
ment the  party  shall,  within  twenty  days  after  the  notice  of  the 
judgment,  propose  and  serve  upon  the  opposite  party  such  a 
statement  of  the  facts  as  he  deems  proper. 

The  party  upon  whom  such  statement  is  served  may,  within 
twenty  days  after  such  service,  prepare  such  amendments  to  the 
statement  as  he  may  deem  proper,  which  amendments  shall  be 
in  writing  and  served  on  the  moving  party.  The  party  pre- 
paring the  original  statement,  may  give  eight  days'  notice  that 
the  statements  and  amendments  will  be  presented  for  settle- 
ment to  the  justice  who  delivered  the  opinion  in  the  case,  or, 
if  no  opinion  was  delivered,  to  the  presiding  justice  of  the  court. 
Such  justice  shall  settle  the  facts,  and  upon  the  statement,  as 
settled  by  him,  he  shall  indorse  an  order  that  the  statement  be 
attached  to  the  judgment  roll. 

Bulb  XXXIX.  (25  am'd.)  \^%.']— Notices  of  argwm&rU  or  of 
moiionj  and  defaults  thereon — Order  to  show  caiLse  to  he  granted 
only  an  special  cause  shovm. 

All  questions  for  argument,  and  all  motions,  shall  be  brought 
before  the  court  on  a  notice,  or  when  a  notice  less  than  eight 
days  is  prescribed  by  the  judge  or  court,  under  section  four 
hundred  and  two  of  the  Code,  by  an  order  to  show  cause ;  and 
if  the  opposite  party  shall  not  appear  to  oppose,  the  party  mak- 
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ing  the  motion  or  obtaining  the  order,  shall  be  entitled  to  the 
ruld  or  judgment  moyed  for,  on  proof  of  due  service  of  the 
notice  or  order  and  papers  required  to  be  served  bj  him,  unless 
the  court  shall  otherwise  direct. 

Such  order  to  show  cause  shall  only  be  granted  when  a  spe- 
cial reason  for  a  notice  less  than  eight  days  appears  on  the 
papers  presented,  and  the  party  shall,  in  his  affidavit,  state  the 
present  condition  of  the  action,  and  whether  at  issue,  and  the 
time  appointed  for  holding  the  next  circuit  in  the  county  where 
the  action  is  triat)le.  The  order  shall  also  (except  in  the  first 
judicial  district)  be  returnable  only  before  the  judge  who  grants 
it,  or  at  a  special  term  appointed  to  be  held  in  the  district  in 
which  such  judge  resides. 

No  order  served  after  the  action  shall  have  been  noticed  for 
trial,  if  served  within  ten  days  of  the  circuit,  shall  have  the 
effect  to  stay  the  proceedings  in  the  action  unless  made  at  the 
circuit  where  such  action  is  to  be  tried,  or  by  the  judge  who 
is  appointed  or  is  to  hold  such  circuit. , 

And  when  the  motion  is  for  irregularity,  the  notice  or  order 
shall  specify  the  irregularity  complained  of. 

This  rule,  so  far  as  it  permits  a  judgment  by  default,  or  by 
the  consent  of  the  adverse  party,  shall  not  extend  to  a  complaint 
for  a  divorce. 

EuLE  XL.  (27  am'd.)  [30.] — Enumerated  tnotiona — Ifcm-enu- 
merated  motions. 

Enumerated  motions  arc,  motions  arising  on  special  verdict ; 
issues  of  law ;  cases  ;  exceptions ;  appeals  from  orders  sustaining 
or  oven*uling  demurrers ;  appeals  from  an  inferior  court ;  and 
appeals  by  virtue  of  section  three  hundred  and  forty-eight  of 
the  Code. 

Non-enumerated  motions  inclnde  all  other  questions  submit- 
ted to  the  court,  and  shall  be  heard  at  special  term,  except 
when  otherwise  directed  by  law. 

Contested  motions  shall  not  be  noticed  or  brought  to  a  hear- 
ing at  any  special  term  held  at  the  same  time  and  place  with  a 
circuit,  iBxcept  in  actions  upon  the  calendar  for  trial  at  such 
circuit,  and  in  which  the  hearing  of  the  motion  is  necessary  to 
the  disposal  of  the  cause,  and  except  also  that,  in  counties 
in  which  no  special  term  distinct  from  a  circuit  is  appointed 
to  be  held,  motions  in  actions  triable  in  any  such  county 
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may  be  noticed  and  brought  on  at  the  time  of  holding  the  cir- 
cnit  and  special  term  in  the  county  in  which  such  actions  are 
triable. 

Bulb  XLL  (34  am'd.)  [37.]— Tm^?  for  filing  notes  of 
issue, 

Notes  of  issue  for  the  general  term  shall  be  filed  eight  days 
before  the  commencement  of  the  court  at  which  the  causes 
may  be  noticed.  The  clerk  shall  prepare  a  calendar  for  the 
general  term,  and  cause  the  same  to  be  printed  for  each  of  the 
justices  holding  the  court.  Appeals  shall  be  placed  on  the 
calendar,  according  to  the  date  of  the  service  of  the  notice  of 
appeal ;  and  other  cases  as  of  the  time  when  the  question  to  be 
reviewed  arose. 

Rule  XLII.  (28.) — Enwmernted  motions  noticed  for  the  first 
day  of  term. 

Enumerated  motions  shall  be  noticed  for  the  first  day  of  term 
by  either  party. 

The  papers  to  be  furnished  on  such  motions  shall  be  a  copy 
of  the  pleadings,  when  the  question  arises  on  the  pleadings,  or 
any  part  thereof,  or  of  such  parts  only  as  relate  to  the  question 
raised  by  the  demurrer;  a  copy  of  the  special  verdict,  return, 
or  other  papers  on  which  the  question  arises,  and  the  party 
whose  duty  it  is  to  furnish  the  papers  shall  serve  a  copy  on 
the  opposite  party,  except  upon  trial  of  issues  at  law,  at  least 
eight  days  before  the  time  the  matter  may  be  noticed  for  argu- 
ment If  the  party  whose  duty  it  is  to/urnish  the  papers  shall 
neglect  to  do  so,  the  opposite  party  shall  be  entitled  to  move,  on 
affidavit  and  notice  of  motion,  th:tt  the  cause  be  struck  from  the 
calendar  (whichever  party  may  have  noticed  it  for  argument), 
and  that  judgment  be  rendered  in  his  favor;  provided,  how- 
ever, that  in  mortgage  and  partition  cases,  where  the  plaintiff's 
rights  are  not  contested,  no  copies  of  pleadings  need  be  fur- 
nished to  the  court. 

The  papers  shall  be  furnished  by  the  plaintiff,  when  the 
question  arises  on  special  verdict,  and  by  the  party  demurring, 
in  cases  of  demurrer,  and  in  aU  other  cases  by  the  party  mak- 
ing the  motion. 
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EuLB  XLIII.  (29  ara'd.)  132.]— What  papers  to  he  furnished 
on  appeal^  <md  ly  whom. 

When  an  appeal  is  noticed  for  a  general  term,  in  cases  em- 
braced in  chapter  three  of  title  eleven  of  the  Code,  and  of  sec- 
tion three  hundred  and  forty-eight  of  the  Code,  the  appellant 
shall  furnish  the  papers  for  the  court,  which  consist  of  a  copy 
of  the  judgment  roll,  together  with  a  case,  stating  the  time 
of  the  commencement  of  tlie  suit,  and  of  the  service  of  the  re- 
spective pleadings,  the  names  of  the  original  parties  in  full,  the 
change  of  parties  if  any  has  taken  place,  pending  the  suit, 
to  which  shall  be  added  the  opinion  of  the  court  below,  or  an 
affidavit  that  no  opinion  in  writing  was.given,  or  if  given,  that  a 
copy  could  not  be  procured.  At  the  commencement  of  the  argu- 
ment the  appellant  shall  furnish  a  printed  copy  of  the  papers  to 
each  of  the  judges,  together  with  a  printed  copy  of  the  points 
on  which  he  intends  to  rely,  with  a  reference  to  the  authori- 
ties which  he  intends  to  cite ;  and  he  shall  also  deliver  to  the 
attorney  of  the  adverse  party,  at  least  eight  days  before  the 
first  day  of  the  term,  three  printed  copies  of  the  said  papers. 
And  at  the  commencement  of  the  argument,  each  party  shall 
serve  upon  his  adversary,  a  printed  copy  of  his  points  and 
authorities  on  which  he  intends  to  rely.  In  case  the  appellant 
neglects  so  to  furnish  to  tlie  adverse  party  the  said  number  of 
copies  of  the  papers,  the  latter  shall  be  entitled  to  move,  on 
affidavit  and  notice  of  motion,  for  the  earliest  practicable  day 
in  term  for  hearing  non-enumerated  motions,  that  the  cause  be 
stricken  from  the  calendar,  (whichever  party  may  have  noticed 
it  for  argument,)  and  that  judgment  be  rendered  in  his  favor. 

Wlien  a  case  is  agreed  upon  by  the  parties  according  to 
section  three  hundred  and  seventy-two  of  the  Code,  the  plaintiflF 
shall  furnish  the  necessary  papers  for  argument,  duly  printed, 
as  in  cases  of  appeal. 

KuLE  XLl V.  (77.)  \%2.'\— Appeals  from  sw^rogaie^s  decision, 
how  taken. 

On  an  appeal  to  this  court  from  the  order,  sentence  or  decree 
of  a  surrogate's  court,  the  party  appealing  shall  file  a  petition 
of  appeal,  addressed  to  this  court,  with  the  clerk  of  the  county 
in  which  the  order,  sentence  or  decree  appealed  from  was  made, 
within  fifteen  days  after  the  appeal  is  entered  in  the  court 
below,  or  the  appeal  shall  be  considered  as  waived  ;  and  any 
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partr  intere-'te*!  in  the  proceedings  in  tlie  court  below  m.-n^ 
tliereupon  apply  to  this  court,  ex  parte,  to  dipnilss  the  appt^al 
with  costs.     Tlie  petition  of  appeal  shall  briefly  state  the  gene- 
ral nature  of  the  proceedings,  and  of  the  sentence,  order  or 
decree  appealed  from,  and  sliall  specify  the  part  or  j)arts  thereof 
cmnplained  of  as  erroneous  ;  except  where  the  whole  sentence, 
order  or  decree  is  alleged  to  be  erroneous,  in  which  case  it  shall 
be  sufficient  to  state  that  the  same  and  every  part  thereof  is 
erroneous.     And  where  the  appeal  is  from  a  sentence  or  decree 
on  the  settlement  of  the  accounts  of  an  executor,  administrator, 
or  guardian,  if  the  appellant  wishes  to  review  the  decision  as 
to  the  allowance  or  rejection  of  any  particular  items  of  the 
account,  such  items  shall  be  specified  in  the  petition  of  appeal ; 
or  the  allowance  or  disallowance  of  any  such  items  shall  not 
be  considered  a  sufficient  ground  for  reversing  or  modifying  the 
sentence  or  decree  appealed  from.    The   respondent,  in  his 
answer  to  the  petition  of  appeal  in  such  cases,  may  also  specify 
any  items  in  the  account,  as  to  which  he  supposes  the  sentence 
or  decree  is  erroneous,  as  against  him  and  in  favor  of  the  appel- 
lant.   And  upon  the  hearing  of  the  parties  upon  such  appeal, 
the  sentence  or  decree  may  be  modified  as  to  any  such  items,  in 
the  same  manner  as  if  a  cross-appeal  had  been  brought  by  such 
respondent.    The  appellant  may  have  an  order  of  course,  that 
the  respondent  in  the  petition  of  appeal  answer  the  same  within 
twenty  days  after  the  service  of  a  copy  of  the  petition  of  appeal 
and  notice  of  the  order,  or  that  the  appellant  bo  heard  ex  parte. 
And  where  the  respondent  is  an  adult,  upon  filing  an  affidavit 
of  such  service  upon  the  attorney  of  the'respondent,  if  he  has 
appeared  eitlier  in  this  court,  or  in   the  court  below  by  an 
attorney  of  this  court,  or  upon  the  surrogate  if  he  has  not  ap- 
1  e  ired  by  such  attorney,  and  that  no  answer  to  the  petition  of 
appeal  has  been  received,  the  appellant  may  have  an  order  of 
course  that  the  appe^  be  heard  ex  parte  as  against  such  res- 
pondent.    Where  the  respondent  is  a  minor,  if  he  does  not  pro- 
cure a  guardian  ad  litem  upon  the  appeal  to  be  appointed 
within  twenty  days  after  the  filing  of  the  petition  of  appeal,  the 
appellant  may  apply  to  a  justice  of  this  court,  ex  parte,  for  the 
appointment  of  such  guardian.     And  if  the  minor  has  appeared 
by  his  guardian  ad  litem  in  this  court,  the  appelhmt  may  have 
ao  order  of  course  that  the  guardian  ad  litem  of  the  respondent 

13 


194  RULES   OP  PRACTICE. 

answer  the  petition  of  appeal  within  twenty  days  after  service 
of  a  copy  thereof  and  notice  of  the  order,  or  that  an  attachment 
issue  against  such  guardian.  When  a  petition  of  appeal  is  filed, 
if  it  has  not  been  served  on  the  adverse  party,  the  respondent 
may  have  an  order  of  course,  that  the  appellant  deliver  a  copy 
of  the  petition  of  appeal  to  the  attorney,  or  to  the  guardian  ad 
litem  of  the  respondent,  within  ten  days  after  the  service  of 
notice  of  such  order,  or  that  the  appeal  be  dismissed  ;  and  if  the 
same  is  not  delivered  within  the  time  limited  by  such  order,  the 
respondent,  upon  due  notice  to  the  adverse  party,  may  apply  at 
a  special  term  to  dismiss  the  appeal  with  costs.  Upon  the 
hearing  of  any  such  appeal  as  is  referred  to  in  this  rule,  it  shall 
be  the  duty  of  the  appellant  to  furnish  the  court  with  a  copy  of 
the  petition  of  appeal,  and  of  the  answer  thereto,  if  an  answer 
has  been  received,  and  a  copy  of  the  proceedings  below,  includ- 
ing a  copy  of  the  appeal  as  entered. 

EuLB  XLV.  (31  am'd.)  [31.] — Leading  facts  to  he  stated  on 
poi7its. 

In  all  enumerated  motions,  each  party  shall  briefly  state  upon 
his  printed  points,  the  leading  facts  which  he  deems  established, 
with  a  reference  to  the  folios  where  the  evidence  of  such  facts 
may  be  found ;  and  the  court  will  not  hear  an  extended  dis- 
cussion on  a  mere  question  of  fact. 

Rule  XLVI.  (30.)  [33.] — Hbio  cases^  pointSj  etc,^  to  le  printed. 
The  cases  and  points,  and  all  other  papers  furnished  to  this 
court  at  a  general  term  in  calendar  causes,  shall  be  printed  on 
white  writing  paper,  with  a  margin  on  the  outer  edge  of  tlie 
leaf,  not  less  than  one  and  a  half  inch  wide.  The  printed  page, 
exclusive  of  any  marginal  note  or  reference,  shall  be  seven 
inches  long  and  three  and  a  half  inches  wide.  The  folio,  num- 
bering from  the  commencement  to  the  end  of  the  papers,  shall 
be  printed  on  the  outer  margin  of  the  page. 


EuLE  XLVII,  (42  am'd.) — Certiorari  to  remove  interlocutory 
proceedings^  when  heard. 

Every  case  on  certiorari  to  subordinate  courts,  tribunals  or 
magistrates,  may  be  brought  to  a  hearing  by  either  party,  upon 
the  usual  notice  of  argument ;  and  shall  be  entitled  to  prefer- 
ence, on  the  morning  of  any  day  during  the  first  week  of  term. 
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BuLE  XLVIIl.  (33  am'd.)  [36.] — On  wJuit  days  in  general 
term^  nan-enumerated  motions  wUl  he  heard. 

Non-enumerated  motions  made  in  term  time,  at  a  general 
term,  will  be  heard  on  the  first  day,  and  Thursday  of  the  first 
week,  and  Friday  of  the  second  week  of  the  terra,  immediately 
after  the  opening  of  the  court  on  that  day.  Except  in  the  first 
jndicial  district,  a  party  attending  pursuant  to  notice,  to  oppose 
anon-enumerated  motion,  if  the  same  shall  not  be  made  on  the 
day  for  which  it  is  noticed,  may,  at  the  close  of  that  order  of 
business,  take  a  rule  against  the  party  giving  the  notice,  for 
costs  for  attending  to  oppose. 

Motions  in  criminal  cases  may  be  heard  on  any  day  in  term. 

Rule  XLIX.  (o2.)  [35.] — Bon-enumerated  motions^  except  in 
1st  district,  to  he  noticed  for  the  first  day  of  the  term,  or  excuse 
to  be  shown. 

Ifon-enuinerated  motions,  except  in  the  first  district,  shall  be 
noticed  for  the  first  day  of  the  term  or  sitting  of  the  court,  ac- 
companied with  copies  of  the  aflSdavits  and  papers  on  which 
the  same  shall  be  made  ;  and  the  notice  shall  not  be  for  a  later 
day,  unless  suflScient  cause  be  shown  (and  contained  in  the  affi- 
davits served),  for  not  giving  notice  for  the  first  day. 

Rule  L.  (40.)  [43.] — Motions  for  irrd&oancy,  redundancy,  or 
uncertainty  of  pleadings. 

Motions  to  strike  out  of  any  pleading,  matter  alleged  to  be 
irrelevant  or  redundant,  and  motions  to  correct  a  pleading,  on 
the  ground  of  its  being  "  so  indefinite  or  uncertain,  that  the 
precise  nature  of  the  charge  or  defence  is  not  apparent,"  must 
be  noticed,  before  demurring  or  answering  the  pleading,  and 
within  twenty  days  from  the  service  thereof. 

KuLB  LL  (new.) — Pleadings  on  return  to  mamdamus,  etc. 

The  return  to  a  writ  of  mandamus,  or  of  prohibition,  having 
been  filed,  the  party  making  such  return  may  serve  a  notice 
npoQ  the  relator,  requiring  him  to  demur  or  plead  thereto 
within  twenty  days  after  such  service ;  and  if  no  plea  or  demur- 
rer to  each  return  be  interposed  within  that  time,  either  party 
may  notice  the  matter  for  a  hearing  at  the  next  or  any 
eubsequent  special  term  at  which  the  same  may,  according 
to  the  practice  of  the  court,  be  heard  as  a  non-enumerated' 
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motion,  and  the  Bame  shall  be  heard  and  disposed  of  on  the 
said  return. 

EcLK  LII.  (81.)  [86.] — Additional  allowa/nces  to  be  applied 
for  to  the  court  giving  the  judgment. 

Applications  for  an  additional  allowance  under  the  provi- 
sions of  the  three  hundred  and  ninth  section  of  the  Code  of 
Procedure,  can  only  be  made  to  the  court  before  which  the 
trial  is  had,  or  the  judgment  rendered. 

EuLB  LIU.  (87.)  [New  in  1852.] — Application  for  justice  to 
amend  his  return  on  appeal. 

On  appeals  from  a  justice's  judgment,  where  the  county 
court  has  not  jurisdiction,  by  reason  of  relationship,  etc.,  a 
notice  of  motion  for  an  order  to  compel  the  justice  to  amend 
his  return,  may  be  given  in  twenty  days  after  the  date  of  the 
certificate  of  the  county  judge,  and  not  after  that  time. 

EuLE  UV.  (14  am'd.)  [14.] — Hearing  of  counsel. 

At  the  hearing  of  causes  at  a  general  or  special  term,  not 
more  than  one  counsel  shall  be  heard,  on  each  side,  and  tlien 
not  more  than  one  hour  each,  except  when  the  court  shall 
otherwise  order. 

Eqle  LV.  (26.)  [29.] — Counsel  to  indorse  his  name  on  proof 
of  notice. 

When  a  rule  is  obtained,  either  at  a  general  or  special  term, 
by  default,  the  counsel  obtaining  the  same  shall  indorse  his 
name,  as  counsel,  on  the  paper  containing  the  proof  of  notice; 
and  the  clerk,  in  entering  the  rule,  shall  specify  the  name  of 
such  counsel. 

EuLK  LVI.  (3>S.)  [41.] — Orders  granted  on  petitions  need  not 
recite  contents — May  he  docketed  as  judgments  in  certain 
cases. 

Orders  granted  on  petitions,  or  relating  thereto,  shall  refer 
to  such  petitions  by  the  names  and  descriptions  of  the  peti- 
tioners, and  the  date  of  the  petitions,  if  the  same  be  dated, 
without  reciting  or  setting  forth  the  tenor  or  substance  thereof 
unnecessarily.  Any  order  or  judgment  directing  the  payment 
of  money,  or  aflfecting  the  title  to  property,  if  founded  on 
petition,  where  no  complaint  is  filed,  may,  at  the  request  of 
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any  party  interested,  be  enrolled  and  docketed,  as  other  judg- 
ments. 

EuLE  LVII.  (35  am'd.)  [38.] — Time  for  comjplying  with 
orders. 

In  all  cases  where  a  motion  shall  be  granted,  on  payment  of 
costs,  or  on  the  performance  of  any  condition,  or  where  the 
order  shall  require  such  payment  or  performance,  the  party 
whose  duty  it  shall  be  to  comply  therewith,  shall  have  twenty 
days  for  that  purpose,  unless  otherwise  directed  in  the  order. 
Bur,  where  costs  to  be  adjusted  are  to  be  paid,  the  party  shall 
have  fifteen  days  to  comply  with  the  rule,  after  the  costs  shall 
have  been  adjusted  by  the  clerk  on  not'ce,  unless  otherwise 
ordered. 

RcLE  LVIII.  (44  am'd.)  [47.] —  When  order  to  stay^  with  view 
to  change  venue^  granted — J^ect  of  order  —  When  it  may  he 
revoked — Notice  of  revocation  to  he  given. 

No  order  to  stay  proceedings  for  the  purpose  of  moving  to 
change  the  place  of  trial  shall  be  granted,  unless  it  shall  appear, 
from  the  papers,  that  the  defendant  has  used  due  diligence  in 
preparing  the  motion  for  the  earliest  practicable  day  after  issue 
joined.  Such  order  shall  not  stay  the  plaintiff  from  taking 
any  step,  except  subpoenaing  witnesses  for  the  trial,  without  a 
special  clause  to  that  effect.  On  presenting  to  and  filing 
with  the  officer  granting  the  order,  an  afladavit,  showing  such 
facts  as  will  entitle  the  plaintiff,  according  to  the  settled  prac- 
tice of  the  court,  to  retain  the  place  of  trial,  the  officer  shall 
revoke  the  order  to  stay  proceedings ;  and  the  plaintiff  shall 
give  immediate  notice  of  such  revocation  to  the  defendant's 
attorney. 

Rule  LIX.  (45.)  [48.] — Affidavits  for  change  of  venue. 

In  addition  to  what  has  usually  been  stated  in  affidavits  con- 
cerning venue,  either  party  may  state  the  nature  of  the  contro- 
versy, and  show  how  his  witnesses  are  material ;  and  may  also 
show  where  the  cause  of  action  or  the  defence,  or  both  of  them, 
aroi*e ;  and  those  facts  will  be  taken  into  consideration  by  the 
court,  in  fixing  the  place  for  trial. 
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EuLE  LX.  (53  am'd.)  [66.] — Who  may  he  appointed  guar- 
dians ad  litem — Limitation  of  rule. 

No  person  shall  be  appointed  guardian  ad  litem^  either  on  the 
application  of  the  infant  or  otherwise,  unless  he  be  the  general 
guardian  of  such  infant,  or  is  fully  competent  to  understand  and 
protect  the  rights  of  the  infant,  and  who  has  no  interest  adverse 
to  that  of  the  infant,  and  is  not  connected  in  business  with  the 
attorney  or  counsel  of  the  adverse  party.  And  no  person  shall 
be  appointed  such  guardian,  who  is  not  of  sufficient  ability  to 
answer  to  the  infant,  for  any  damage  which  may  be  sustained 
by  his  negligence  or  misconduct  in  the  defence  or  prosecution 
of  the  suit. 

This  rule  shall  not  apply  to  actions  for  the  recovery  of  money 
only,  or  of  specific  real  or  personal  property,  as  specified  in 
section  two  hundred  and  fifty-three  of  the  Code. 

Rule  LXI.  (52.)  [55.] — Duty  of  guardian  ad  litem. 

It  shall  be  the  duty  of  every  attorney  or  officer  of  this  court, 
to  act  as  the  guardian  of  any  infant  defendant,  in  any  suit  or 
proceeding  against  him,  whenever  appointed  for  that  purpose 
by  an  order  of  this  court.  And  it  shall  be  the  duty  of  such 
guardian  to  examine  into  the  circumstances  of  the  case,  so  far 
a6  to  enable  him  to  make  the  proper  defence,  when  necessary 
for  the  protection  of  the  rights  of  the  infant ;  and  he  shall  be 
entitled  to  such  compensation  for  his  services,  as  the  court  may 
deem  reasonable. 

EuleLXII.  (54  am'd.)  [58.] — OuaTdiam,not  to  receive  pro- 
perty unless  he  has  given  security. 

No  guardian  ad  litem  for  an  infant  party,  unless  he  has 
given  security  to  the  infant  according  to  law,  shall,  as  such 
guardian,  receive  any  money  or  property  belonging  to  such 
infant,  or  which  may  be  awarded  to  him  in  the  suit,  except 
such  costs  and  expenses  as  may  be.  allowed  by  the  court,  to  the 
guardian,  out  of  the  fund,  or  recovered  by  the  infant  in  the 
suit.  Neither  shall  the  general  guardian  of  an  infant  receive 
any  part  of  the  proceeds  of  a  sale  of  real  property  belonging  to 
such  infant,  sold  under  a  decree,  judgment,  or  order  of  the 
court,  until  the  guardian  has  given  such  further  security  for  the 
faithful  discharge  of  his  trust  as  the  court  may  direct. 
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EuLE  LXIIL  (57.)  [61.] — Row  general  guardian  may  he 
appointed. 

For  the  purpose  of  having  a  general  guardian  appointed,  the 
infant,  if  of  the  age  of  fourteen  years  or  upward  or  some  rela- 
tive or  friend,  if  the  infant  is  under  fourteen,  may  present  a 
petition  to  the  court,  stating  the  age  and  residence  of  the 
infant,  and  the  name  and  residence  of  the  person  proposed  or 
nominated  as  guardian,  and  the  relationship,  if  any,  which  such 
person  bears  to  the  infant,  and  the  nature,  situation  and  value 
of  the  infant's  estate. 

EuLE  LXIY.  (5S.)  [62.] — Court  may  ascertain  age  of  infant 
hy  inspection  and  examination. 

Upon  presenting  the  petition,  the  court  shall,  by  inspection 
or  otherwise,  ascertain  the  age  of  the  infant,  and  if  of  the  age 
of  fourteen  years  or  upward,  shall  examine  him  as  to  his 
voluntary  nomination  of  a  suitable  and  proper  person  as 
guardian  ;  if  under  fourteen,  shall  ascertain  who  is  en  tilled  to 
the  guardianship,  and  shall  name  a  competent  and  proper 
person  as  guardian.  The  court  shall  also  ascertain  the  amount 
of  the  personal  property,  and  the  gross  amount  or  value  of  the 
rents  and  profits  of  the  real  estate  of  the  infant  during  his 
minority,  and  shall  also  ascertain  the  sufficiency  of  the  security 
offered  by  the  guardian. 

EiTLB  LXV.  (55  amM.)  [59.] — Security  required  of  general 
guardian. 

The  security  to  be  given  by  the  general  guardian  of  an 
infant,  shall  be  a  bond,  in  a  penalty  of  double  the  amount  of 
the  personal  estate  of  his  ward,  and  of  the  gross  amount  or 
value  of  the  rents  and  profits  of  the  real  estate,  during. his 
minority,  together  with  at  least  two  sufficient  sureties,  each 
of  whom  shall  bo  worth  the  amount  specified  in  the  penalty  of 
tlie  bond,  over  and  above  all  debts ;  or,  instead  of  personal 
security,  the  guardian  may  give  security  by  way  of  mortgage 
on  unincumbered  real  property,  of  the  value  of  the  penalty  of 
his  own  bond  only.  But  the  court,  in  its  discretion,  may  vary 
the  secnrity,  where,  from  special  circumstances,  it  may  be 
found  for  the  interest  of  the  infant ;  and  may  direct  the  prin- 
cipal of  the  estate,  or  any  part  thereof,  to  be  invested  in  the 
stocks  of  the  State  of  ITew  York  or  of  the  United  States,  or 
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with  the  New  York  Life  Insurance  and  Trust  Company,  the 
United  States  Trust  Company,  or  on  bond  and  mortgage,  for 
the  benefit  of  the  infant,  and  that  the  interest  or  income  thereof, 
only,  be  received  by  the  guardian. 

EuLK  LXVI.  (60.)  [64.] — Application  for  appointment  of 
special  guardian. 

An  infant,  by  his  general  guardian,  if  he  has  any,  and  if 
there  is  none,  by  his  next  friend,  may  present  a  petition, 
stating  the  age  and  residence  of  the  infant,  the  situation  and 
vahie  of  his  real  and  personal  estate,  the  situation,  value  and 
annual  income  of  the  real  estate  proposed  to  be  sold,  and  the 
particular  reasons  which  render  a  sale  of  the  premises  neces- 
sary or  proper ;  and  praying  that  a  guardian  may  be  appointed 
to  sell  the  same.  Tlie  petition  shall  also  state  tlie  name  and 
residence  of  the  person  proposed  as  such  guardian,  the  relation- 
ship, if  any,  which  he  bears  to  the  infant,  and  the  security  pro- 
posed to  be  given;  and  the  petition  shall  be  accompanied  by 
affidavits  of  disinterested  persons,  or  other  proofs  verifying  the 
material  facts  and  circumstances  alleged  in  the  petition.  And 
if  the  infant  is  of  the  age  of  fourteen,  he  shall  join  in  the 
application. 

Rule  LXYII.  (61  am'd.)  [65.] — Reference  ordered  to  ascer- 
tai7i  tricth  of  petition — And  valine  of  dower  ^  if  CLf^y — Certificate 
of  security  filed — Contents  of  report 

If  it  satisfactorily  appears  that  there  is  reasonable  ground  for 
the  application,  an  order  may  be  entered,  appointing  a  gnar- 
.  dian  for  the  purposes  of  the  application,  on  his  executing  and 
filing  with  the  clerk  the  requisite  security,  approved  of  as  to 
its  form  and  manner  of  execution  by  a  justice  of  this  court  or  a 
county  judge,  signified  by  his  approbation  indorsed  thereon, 
and  directing  a  reference  to  ascertain  the  truth  of  the  facts 
stated  in  the  petition,  and  whether  a  sale  of  the  premises,  or 
any  and  what  part  thereof,  would  be  beneficial  to  the  infant, 
and  the  particular  reasons  therefor;  and  to  ascertain  the  value 
of  the  property  proposed  to  be  sold,  and  of  each  separate  lot  or 
parcel  thereof,  and  the  terms  and  conditions  upon  which  it 
should  be  sold  ;  and  whether  the  infant  is  in  absolute  need  of 
any  and  what  part  of  the  proceeds  of  the  sale  for  his  support 
and  maintenance,  over  and  above  the  income  thereof,  and  his 
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other  property,  tosrether  with  what  he  might  earn  by  his  own 
exertions.  And  if  there  is  any  pei-son  entitled  to  dower  in  the 
premises,  who  is  willing  to  join  in  the  sale,  also  to  ascertain  the 
valne  of  Jjer  life  estate  in  the  premises,  on  the  principle  of  life 
annuities.  But  no  proceedings  shall  be  had  upon  such  reference, 
until  the  guardian  produces  a  certificate  to  the  clerk,  that  the 
reqnisite  security  has  been' duly  provtjd,  or  acknowledged,  and 
filed  agreeably  to  tlie  order  of  the  court ;  and  which  certificate 
ehall  contain  the  name  of  the  ofKcer  by  whom  it  was  approved, 
and  shall  be  annexed  to  the  report. 

The  said  report  shall  contain  in  itself  a  statement  of  the  parti- 
cular reasons  which,  in  the  opinion  of  the  referee,  render  a  sale 
of  tlie  prennises  necessary  or  proper,  and  of  all  the  facts  required 
to  1)6  ascertained  and  reported,  and  shall  not  refer  to  the  peti- 
tion or  affidavits  for  such  statements. 

Rule  LXYIII.  (59.)  [63.] — Security  required  of  special  guar- 
dian. 

The  security  required  on  a  sale  of  the  real  estate  of  an  infant, 
shall  be  a  bond  of  the  guardian,  with  two  sufficient  sureties, 
in  a  penalty  of  double  the  value  c»f  the  premises,  including  the 
interest  on  such  value  during  the  minority  of  the  infant,  each 
of  which  sureties  shall  be  worth  the  penalty  of  the  bond,  over 
and  above  all  debts ;  or  a  similar  bond  of  the  guardian  only, 
secured  by  a  mortgage  on  unincumbered  real  estate,  of  the 
value  of  the  penalty  of  such  bond. 

RuLK  LXIX.''(G2.)  \&Q.^ — Wlien  proceeds  mast  he  brought 
into  court. 

If  tlie  proceeds  of  the  sale  exceed  five  hundred  dollars,  and 
the  guardian  has  not  given  security  by  mortgage  upon  real 
estate,  he  shall  bring  the  proceeds  into  court,  or  invest  the  same 
under  the  direction  of  the  court,  for  the  use  of  the  infant ;  and 
Hie  guardian  shall  only  be  entitled  to  receive  so  much  of  the 
intere:it  or  income  thereof,  from  time  to  time,  as  may  be  neces- 
sary for  the  support  and  maintenance  of  the  infant,  without  the 
order  of  the  court.  If  the  infant's  interest  in  the  property  does 
not  exceed  one  thousand  dollars,  the  whole  costs,  including  dis" 
bnrsements,  shall  not  exceed  twenty-five  dollars.  And  where 
several  infants  are  interested  in  the  same  premises  as  tenants  in 
2ommon,  the  application  in  behalf  of  all  shall  be  joined  in  the 
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same  petition,  although  they  may  have  several  general  guar- 
dians ;  and  there  shall  be  but  one  reference  to  ascertain  the 
propriety  of  a  sale  as  to  all.  and  but  one  bill  of  costs  shall  be 
allowed. 

'  Rule  LXX.  (66  am'd.)  [60.] — Certain  moneys  not  to  he  paid 
to  general  gtoardian  except  on  real  security — Form  ofappUcor 
tionfor  stick  moneys. 

No  moneys  arising  from  the  sale  of  the  real  estate  of  an  infant, 
on  a  mortgage  or  partition  sale,  or  under  any  decree,  judgment 
or  order  of  court,  shall  be  paid  over  to  his  general  guardian, 
except  so  mnch  thereof,  or  of  the  interest  or  income,  from  time 
to  time,  as  may  be  necessary  for  his  support  or  maintenance ; 
unless  such  guardian  has  previously  given  sufficient  security  on 
unincumbered  real  estate,  to  account  to  the  infant  for  the  same, 
in  the  usual  form. 

No  order  shall  be  made  for  the  payment  of  any  such  moneys 
to  any  person  claiming  the  same,  except  upon  petition,  accom- 
panied by  a  certified  copy  of  the  order  in  pursuance  of  which 
the  money  was  brought  into  court,  together  with  a  statement 
of  the  county  treasurer,  city  chamberlain,  or  other  depository 
of  the  money,  showing  the  present  state  and  amount  of  the 
funds,  separating  the  principal  and  interest,  and  showing  the 
amount  of  each,  and  the  court  may  take  such  proof  of  the  truth 
of  the  matters  stated  in  the  petition  as  shall  be  deemed  proper, 
or  may  refer  the  same  to  a  suitable  referee,  to  take  proof  and 
report  thereon. 

EuLE  LXXL  (46  am'd.)  [49.] — Order  of  reference  to  compute 
amount  due  on  mortgage — In  what  cases  proof  of  facts  to  be 
also  taken — Application  for  Judgment  at  a  speoial  term — Proof 
of  fling  notice  of  lis  pendens. 

If,  in  an  action  to  foreclose  a  mortgage,  the  defendant  fails  to 
answer  within  the  time  allowed  for  that  purpose,  or  the  right  ^ 
of  the  plaintiff  as  stated  in  the  complaint  is  admitted  by  the 
answer,  the  plaintiff  may  have  an  order  referring  it  to  the  clerk, 
or  to  some  suitable  person  as  referee,  to  compute  the  amount 
due  to  the  plaintiff,  and  to  such  of  the  defendants  as  are  prior 
encumbrancers  of  the  mortgaged  premises,  and  to  examine  and 
report  whether  the  mortgaged  premises  can  be  sold  in  parcels, 
if  the  whole  amount  secured  by  the  mortgage  has  not  become 
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due.  If  the  defendant  is  an  infant,  and  has  put  in  a  general 
answer  by  hi8  guardian,  or  if  any  of  the  defendants  are  absen- 
tees, the  order  of  reference  shall  also  direct  the  person  to  whom 
it  18  referred  to  take  proof  of  the  facts  and  circumstances  stated 
in  the  complaint,  and  to  examine  the  plaintiflF  or  his  agent  on 
oath,  as  to  any  payments  which  have  been  made,  and  to  com- 
pute the  amount  due  on  the  mortgage,  preparatory  to  the  appli- 
cation for  judgment  of  foreclosure  and  sale. 

Where  no  answer  is  put  in  by  the  defendant,  within  the  time 
allowed  for  that  purpose,  or  any  answer  denying  any  material 
facts  of  the  complaint,  the  plaintiff,  after  the  cause  is  in  readi- 
ness for  trial,  as  to  all  the  defendants,  may  apply  for  judgment, 
at  any  special  term,  upon  due  notice  to  such  of  the  defendants 
as  have  appeared  in  the  action,  and  without  putting  the  cause 
on  the  calendar.    Tlie  plaintiff  in  such  case,  when  he  moves 
for  judgment,  must  show,  by  aflBdavit  or  otherwise,  whether  any 
of  the  defendants  who  have  not  appeared  are  absentees  ;  and, 
if  80,  he  must  produce  the  report  as  to  the  proof  of  the  facts  and 
circumstances  stated  in  the  complaint,  and  of  the  examination 
of  the  plaintiff  or  his  agent,  on  oath,  as  to  any  payments  which 
have  been  made.    And  in  all  foreclosure  cases  the  plaintiff, 
when  he  moves  for  judgment,  must  show  by  affidavit,  or  by  the 
certificate  of  the  clerk  of  the  county  in  which  the  mortgaged 
premises  are  situated,  that  a  notice  of  the  pendency  of  the  action 
containing  the  names  of  the  parties  thereto,  the  object  of  the  , 
action,  and  a  description  of  the  property  in  that  county  affected 
thereby,  the  date  of  the  mortgage,  and  the  time  and  place  of 
recording  the  same,  has  been  filed  at  least  twenty  days  before 
such  application  for  judgment,  and  at  or  after  the  time  of  filing 
the  complaint,  as  required  by  section  one  hundred  and  thirty- 
two  of  the  Code  of  Procedure. 

KuLE  LXXn.  (47  am'd.)  [50.] — Form  of  judgment  for  sale 
of  mortgaged  premiees — Disposal  of  surplus  moneys — Referee^ 
who  may  he. 

In  every  judgment  for  the  sale  of  mortgaged  premises,  the 
description  and  particular  boundaries  of  the  property  to  be 
sold,  so  far,  at  least,  as  the  same  can  be  ascertained  from  the 
mortgage,  shall  be  inserted.  And,  unless  otherwise  specially 
ordered  by  the  court,  the  judgment  shall  direct  that  the  mort- 
gaged premises,  or  so  much  thereof  as  may  be  sufficient  to  raise 
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the  amount  due  to  the  plaintiff,  for  principal,  interest,  and  costs, 
and  which  may  be  sold  separately  without  material  injury  to 
the  parties  interested,  be  sold  by  or  under  the  direction  of  the 
sheriff  of  the  county,  or  a  referee,  and  that  the  plaintiff,  or  any 
other  party,  may  become  a  purchaser  on  such  sale ;  that  the 
sheriff  or  referee  execute  a  deed  to  the  purchaser ;  that  out  of 
the  proceeds  of  the  sale,  he  pay  to  the  plaintiff,  or  his  attorney, 
the  amount  of  his  debt,  interest,  and  costs,  .or  so  much  as  the 
purchase  money  will  pay  of  the  same,  and  that  he  take  the 
receipt  of  the  plaintiff,  or  his  attorney,  for  the  amount  so  paid, 
and  file  the  same  with  his  report  of  sale;  and  that  the  purchaser 
at  such  sale  be  let  into  possession  of  the  premises,  on  production 
of  the  deed. 

All  surplus  moneys  arising  from  the  sale  of  mortgaged  pre- 
mises, under  any  judgment,  shall  be  paid  by  the  sheriff  or 
reft^ree  making  the  sale,  within  five  days  after  the  same  shall  be 
received  and  be  ascertainable  ;  in  the  city  of  New  York  to  the 
chamberlain  of  tlie  said  city,  and  in  other  counties  to  the  treasurer 
thereof,  unless  otherwise  specially  directed,  subject  to  the  fur- 
ther order  of  the  court;  and  every  judgment  in  foreclosure 
shall  contain  such  directions,  except  where  other  provisions  are 
specially  made  by  the  court.  No  report  of  sale  shall  be  filed 
or  confirmed,  unless  accompanied  with  a  proper  voucher  for 
the  surplus  moneys,  and  showing  that  they  have  been  paid 
over,  deposited  or  disposed  of  in  pursuance  of  the  judgment. 
The  referee  to  be  appointed  in  foreclosure  cases  shall  be 
selected  by  the  court,  ami  the  court  shall  not  appoint  as  such 
referee  a  person  nominated  by  the  party  to  the  action,  or  his 
counsel. 

Role  LXXIII.  (51.)  [54.] — W/i£7'e  lands  to  be  sold  in  the 
city  of  Ntw  York — Notice  how  jpuhli shed. 

Where  lands  in  the  city  of  New  York  are  sold  under  a  decree, 
order,  or  judgment  of  any  court,  they  shall  be  sold  at  public 
vendue,  at  the  Merchant's  Exchange,  between  twelve  o'clock 
at  noon  and  three  in  the  afternoon,  unless  otherwise  specially 
directed.  The  notice  of  the  sale  of  lands,  lying  in  any  of  the 
cities  of  this  State  in  which  a  daily  paper  is  printed,  except 
where  a  different  notice  is  required  by  law,  or  by  the  order  of 
the  court,  shall  be  published  in  one  or  more  of  the  daily  papers 
of  that  city,  for  three  weeks  immediately  previous  to  the  time 
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of  Bale,  at  least  twice  in  each  week.  When  laiids  in  any  other 
part  of  the  State  are  directed  to  be  sold  at  auction,  notice  of 
the  sale  shall  be  given  for  the  same  time  and  in  the  same  man- 
ner as  IS  required  by  law,  on  sales  of  real  estate  by  sheriffs  on 
execution. 

Rule  LXXIV.  (50.)  [pZ.I—Whm  sheriff  to  seJlin  parrels. 

Where  mortgaged  premises  or  other  real  estate  directed  to 
be  sold,  consist  of  several  distinct  lots  or  parcels,  which  can  be 
sold  separately,  without  diminishing  the  value  thereof  on  such 
sale,  it  shall  be  the  duty  of  the  sheriff,  or  other  person  conduct- 
ing the  sale,  to  sell  the  same  in  separate  lots  or  parcels,  unless 
otherwise  specially  directed  by  the  court.  But  if  the  sheriff 
or  other  person  is  satisfied  the  property  will  produce  a  greater 
price  if  sold  together  than  it  will  in  separate  lots  or  parcels,  he 
may  sell  it  together,  unless  otherwise^irected  in  the  order  of  sale. 

EuLK  LXXV.  (49.)  [52.] — Mortgage  must  le  filed  or  re- 
corded hefore  deed  executed. 

Whenever  a  sheriff  or  referee  sells  mortgaged  premisep, 
under  a  decree  or  order,  or  judgment  of  the  court,  it  shall  be 
the  duty  of  the  plaintiff,  before  a  deed  is  executed  to  the  pur- 
chaser, to  file  such  mortgage  in  the  oflice  of  the  clerk,  unless 
such  mortgage  has  been  duly  proved  or  acknowledged,  so  as  to 
entitle  the  same  to  be  recorded ;  in  which  case,  if  it  has  not 
been  already  done,  it  shall  be  the  duty  of  the  plaintiff  to  cause 
the  same  to  be  recorded,  at  full  length,  in  the  county  or  conn- 
ties  where  the  lands  so  sold  are  situated,  before  a  deed  is  exe- 
cuted to  the  purchaser  on  the  sale ;  the  expense  of  which  tiling 
or  recording,  and  the  entry  thereof,  shall  be  allowed  in  the 
taxation  of  costs;  and  if  filed  with  the  clerk,  he  shall  enter  in 
the  minutes  the  filing  of  such  mortgage,  and  the  time  of  filing. 
But  this  rule  shall  not  extend  to  any  case  where  the  mortgage 
appears,  by  the  pleadings  or  proof  in  the  suit  commenced 
thereon,  to  have  been  lost  or  destroyed. 

RuLB  LXXYL  (48.)  [51.] — Claimant  may  apply  for  surplus 
moneys — Order  of  reference. 

On  filing  the  report  of  the  sale,  any  party  to  the  suit,  or  any 
person  who  bad  a  lien  on  the  mortgaged  premises  at  the  time 
of  the  sale,  upon  filing  with  the  clerk  where  the  report  of 
Bale  is  filed,  a  notice,  stating  that  he  is  entitled  to  such  surplus 
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moneys  or  some  part  thereof,  and  the  nature  and  extent  of  his 
claim,  may  have  an  order  of  reference,  to  ascertain  and  report 
the  amount  due  to  him,  or  to  any  other  person,  which  is  a  lien 
upon  such  surplus  moneys,  and  to  ascertain  the  priorities  of  the 
several  liens  thereon ;  to  the  end  that,  on  the  coming  in  and 
confirmation  of  the  report  on  such  reference,  such  further  order 
may  be  made  for  the  distribution  of  such  surplus  moneys  as 
may  be  just.  Every  party  who  appeared  in  the  cause,  or  who 
shall  have  filed  such  notice  with  the  clerk,  previous  to  the 
entry  of  the  order  of  reference,  shall  be  entitled  to  service  of  a 
notice  of  the  application  for  the  reference,  and  to  attend  on 
such  reference,  and  to  the  usual  notices  6f  subsequent  proceed- 
ings relative  to  such  surplus.  But  if  such  claimant  has  not 
appeared,  or  made  his  claim  by  an  attorney  of  this  court,  the 
notice  may  be  served  by  putting  the  same  into  the  post-office, 
directed  to  the  claimant  &t  his  place  of  residence,  as  stated  in 
the  notice  of  his  claim. 

KuLB  LXXVII.  (72.)  [77.] — AU  lands  held  in  common  to  he 
embraced  in  one  suit  for  partition. 

Where  several  tracts  or  parcels  of  land  lying  within  this 
State  are  owned  by  the  same  persons  in  common',  no  separate 
action  for  the  partition  of  a  part  thereof  only  shall  be  brought, 
without  the  consent  of  all  the  parties  interested  therein ;  and  if 
brought  without  such  consent,  the  share  of  the  plaintiff  may  be 
charged  with  the  whole  costs  of  the  proceeding.  And  when 
infants  are  interested,  the  petition  shall  state  whether  or  not  the 
parties  own  any  other  lands  in  con^mon. 

Rule  LXXVIII.  (73.)  [7S.]— TFAm  reference  as  to  tide  where 
there  18  no  defence. 

Where  the  rights  and  interests  of  the  several  parties,  as 
stated  in  the  complaint,  are  not  denied  or  controverted,  if  any 
of  the  defendants  are  infants  or  absentees,  or  unknown,  the 
plaintiff,  on  an  affidavit  of  the  fact,  and  notice  to  such  of  the 
parties  as  have  appeared,  may  apply  at  a  special  terra  for  an 
order  of  reference,  to  take  proof  of  the  plaintiff's  title  and 
interest  in  the  premises,  and  of  the  several  matters  set  forth  in 
the  bill  or  petition ;  and  to  ascertain  and  report  the  rights  and 
interests  of  the  several  parties  in  the  premises,  and  an  abstract 
of  the  conveyances  by  which  the  same  are  held. 
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Rule  LXXIX.  (74.)  [79.] — Directions  in  order  of  reference 
where  sale  is  necessary  in  partition —  WJien  referee  to  report 
incumbrances  on  the  whole  premises. 

Where  the  whole  premises,  of  which  partition  is  sought,  are 
60  circumstanced  that  a  partition  thereof  cannot  be  made  without 
great  prejudice  to  the  owners,  due  regard  being  had  to  the  power 
of  the  court  to  decree  compensation  to  be  made  for  equality 
of  partition,  and  to  the  ability  of  the  respective  parties  to  pay 
a  reasonable  compensation  to  produce  such  equality,  or  where 
any  lot  or  separate  parcel  of  the  premises,  which  will  exceed  in 
value  the  share  to  which  either  of  the  tenants  in  common  may 
be  entitled,  is  so  circumstanced,  the  plaintiff,  upon  stating  the 
fact  in  the  affidavit  which  is  to  be  filed  for  the  purpose  of  ob- 
taining an  order  of  reference  under  the  next  preceding  rule, 
mayiiave  a  further  provision  inserted  in  such  order  of  refe- 
rence, directing  the  officer,  or  pereon  to  whom  it  is  referred,  to 
inquire  and  report  whether  the  whole  premises,  or  any  lot  or 
separate  parcel  thereof,  are  so  circumstanced  tliat  an  actual 
partition  cannot  be  made ;  and  that  if  he  arrives  at  the  conclu- 
sion that  the  sale  of  the  whole  premises  or  of  any  lot  or  separate 
parcel  thereof  will  be  necessary,  that  he  specify  the  same  in  his 
report,  together  with  the  reasons  which  render  a  sale  necessary  j 
and,  in  such  a  case,  that  he  also  ascertain  and  report  whether 
any  creditor,  not  a  party  to  the  suit,  has  a  specific  lien,  by 
mortgage,  devise  or  otherwise,  upon  the  undivided  share  or 
interest  of  any  of  the  parties,  in  that  portion  of  the  premises 
which  it  is  necessary  to  sell ;  and  if  he  finds  that  there  is  no 
snch  specific  lien  in  favor  of  any  person  not  a  party  to  the  suit, 
tliat  he  furtlier  inquire  and  report  whether  the  undivided  share 
or  interest  of  any  of  the  parties  in  the  premises  is  subject  to  a 
general  lien  or  incumbrance,  by  judgment  or  decree;  and  that 
he  ascertain  and  report  the  amount  due  to  any  party  to  the  suit 
who  has  either  a  general  or  specific  lien  on  the  premises  to  be 
Bold,  or  any  part  thereof,  and  the  amount  due  to  any  creditor, 
not  a  party,  who  has  a  general  lien  on  any  undivided  share  or 
interest  therein,  by  judgment  or  decree,  and  who  shall  appear 
and  establish  his  claiin  on  such  reference.     lie  shall  also,  if 
requested  by  the  parties  who  appear  before  him  on  such  refe- 
rence, ascertain  and  report  the  amount  due  to  any  creditor,  not 
a  party  to  the  suit,  which  is  either  a  specific  or  general  lien  or 
incumbrance  upon  all  the  shares  or  interests  of  the  parti^  in 
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the  premises  to  be  sold,  and  which  would  remain  as  an  incnm- 
brance  thereon  in  the  hands  of  the  purchaser;  to  the  end 
that  such  directions  may  be  given  in  relation  to  the  same,  in 
the  decree  for  the  sale  of  the  premises,  as  shall  be  most  bene- 
ficial to  all  the  parties  interested  in  the  proceeds  thereof  on 
such  scale. 

Kur.K  LXXX.  (new.) — Order  to  stay  sale  in  foreclosure  and 
partition  cases,  only  granted  on  notice. 

No  order  to  stay  a  sale  under  a  judgment  in  partition,  or  for 
the  foreclosure  of  a  mortgage,  shall  be  granted  or  made  by  a 
judge  out  of  court,  except  upon  a  notice  of  at  least  two  days  to 
the  plaintiff's  attorney. 

KuLE  LXXXI.  [78  am'd.)  [83.] — All  moneys  hrougkt  into 
court  to  he  paid  to  county  treasurer —  Where  to  he  deposited. 

All  moneys  brought  into  court  by  order  of  this,  or  any  other 
court,  shall  be  paid  to  the  county  treasurer  of  the  count}'  in 
which  the  action  is  triable,  unless  the  court  shall  otherwise 
direct.  And  all  bonds,  mortgages  and  other  securities  upon 
real  estate,  heretofore  required  to  be  taken  in  the  name  of  the 
clerk  of  the  court  of  appeals,  shall,  except  as  otherwise  provided 
by  law,  be  taken  fo  the  treasurer  of  the  county  wliere  such 
fund  belongs,  or  such  other  county  treasurer  as  this  court  shall 
direct.  And  all  moneys  received  by  the  county  treasurer, 
under  and  by  virtue  of  any  law  vesting  him  with  the  funds,  or 
securities  belonging  to  any  of  the  suitore,  in  any  court  of  this 
State,  shall  be  deposited  by  the  said  county  treasurer,  in  liis 
name  of  office,  in  the  New  York  Life  Insurance  and  Trust  Com- 
pany, the  United  States  Trust  Company,  or  in  such  bank,  or 
trust  company,  as  the  court  for  the  district  shall  from  time 
to  time  direct  as  a  deposit  bank,  unless  the  order  or  judg- 
ment under  which  such  moneys  are  brought  into  court,  shall 
direct  such  moneys  to  be  deposited  in  some  other  bank  or  com- 
pany. 

KuLB  LXXXII.  (79.)  [8i.] — How  accomits  of  county  trea- 
surer shall  he  kept. 

The  accounts  of  the  county  treasurers,  with  respect  to  moneys 
or  securities,  received  by  them  under  the  foregoing  rule,  or  by 
virtue  of  any  order  of  any  court  of  this  State,  with  the  banks 
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and  other  companies,  in  whicli  moneys  are  directed  to  be  depo- 
sited, shall  be  kept  in  such  manner,  that  in  the  cash  books  of 
the  banks  and  other  companies,  and  in  the  bank  books  of  the 
said  treasurei'8,  it  shall  appear  in  what  particular  suit,  or  on 
what  account,  the  several  items  of  money  credited,  or  charged, 
were  deposited,  or  paid  out.  The  said  county  treasurer  shall, 
at  the  first  general  terra  of  this  court,  for  the  district  in  which 
snch  treasurer  resides,  in  each  year,  make  a  report  to  said 
court,  containing  a  statement  of  his  accounts,  and  of  the  funds 
and  securities  under  his  control,  on  the  firet  day  of  January, 
which  statement  shall  show  the  amount  in  his  hands,  unin- 
vested, and  the  times  when  received,  and  the  suit  or  matter  in 
which  the  same  was  paid  in,  constituting  the  balance  in  deposit 
in  banks,  and  other  companies ;  and  also  all  stocks,  bonds  and 
mortgages  and  other  investments,  for  the  benefit  of  suitors  or 
otherwise.  Tlie  court  to  which  such  report  shall  be  made,  shall 
cause  the  same  to  be  examined  by  some  suitable  and  proper 
person,  to  be  appointed  by  them.  The  person  so  appointed 
shall  forthwith  proceed  to  examine  the  account  and  statement, 
with  the  accounts  in  banks  and  in  other  companies,  and 
with  the  accounts  and  securities  in  the  office  of  such  treasurer. 
He  shall  have  the  power  to  summon  witnesses  before  him,  if 
necessary,  to  be  examined  with  respect  to  such  accounts.  He 
shall  report  whether  such  accounts  have  been  correctly  kept, 
and  are  truly  stated ;  and  shall,  on  or  before  the  first  day  of  the 
next  ensuing  general  terra  in  such  district,  deliver  to  the  court 
of  such  district,  by  which  U.e  shall  be  appointed,  or  one  of  the 
justices  thereof,  his  report  upon  the  matters  so  referred. 

RuLK  LXXXin.  (80  am'd.)  [85.]— Orders  for  rrumeya  to  he 
paid  out  of  courts  how  drcmn. 

Orders  upon  the  banks  or  other  companies  for  the  payment 
of  moneys  out  of  court,  shall  be  made  payable  to  the  order  of 
the  person  entitled  thereto,  or  of  his  attorney  duly  authorized, 
and  shall  specify  in  what  particular  suit  or  on  what  account 
the  money  is  to  be  paid  out,  and  the  time  when  the  order 
authorizing  such  payment  was  made.  When  moneys  are  depo- 
sited in  the  New  York  Life  Insurance  and  Trust  Company,  or 
the  United  States  Trust  Company,  to  the  credit  of  the  county 
treasurer,  the  entry  of  such  deposit,  both  in  the  books  of  the 
company  and  in  the  accounts  of  the  county  treasurer  with  the 
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company,  shall  contain  a  short  reference  to  the  title  of  the  cause 
or  matter  in  which  snch  deposit  is  directed  to  be  made;  and 
specifying  also  the  time  from  which  the  interest  or  accumula- 
tion on  such  deposit  is  to  commence,  where  it  does  not  com- 
mence from  the  date  of  such  deposit.  The  secretary  of  the 
company  shall  transmit  to  the  justices  holding  the  fii-st  general 
term,  for  the  first  district,  in  January  in  each  year,  a  statement 
of  the  accounts  of  the  said  county  treasurer ;  and  to  the  jus- 
tices holding  the  first  general  term  in  the  other  districts,  a 
statement  of  the  accounts  of  the  county  treasurer  in  each  dis- 
trict; showing  the  amounts  standing  to  his  credit  on  the  first 
day  of  January,  including  the  interest,  or  accumulation,  on  the 
sums  deposited  to  the  credit  of  each  cause  or  matter.  In  every 
draft  upon  the  Trust  Company  by  the  county  treasurer,  for 
monejs  deposited  with  the  said  company,  or  for  the  interest  or 
accumulation  on  such  moneys,  tlie  title  of  the  cause  or  matter 
on  account  of  which  the  draft  is  made,  and  the  date  of  the  order 
authorizing  such  draft,  shall  be  stated ;  and  the  draft  shall  be 
made  payable  to  the  order  of  the  pers(»n  or  persons  entitled  to 
the  money,  or  of  his  or  their  attorney,  who  is  named  in  the 
order  of  the  court  authorizing  such  draft.  And  to  authorize 
the  payee  or  indorsee  of  such  draft  to  receive  the  money  thereon 
from  the  Trust  Company,  the  same  shall  be  accompanied  by  a 
certified  copy  of  the  order  of  the  court  authorizing  such  draft, 
countersigned  by  the  justice  by  whom  such  order  was  made. 
But  where  periodical  payments  are  directed  to  be  made  out  of 
a  fund  deposited  with  such  company,  the  delivery  to  the  secre- 
tary of  the  company  of  one  copy  of  the  order  authorizing  the 
several  payments,  shall  be  sufficient  to  authorize  the  payment 

of  subsequent  drafts  in  pursuance  of  such  order. 

« 

EuLR  LXXXIV.  (75.)  [80.] — How  gross  sum^  vnpaymerU  of 
life  estates^  to  he  ascertamed. 

Whenever  a  party,  as  a  tenant  for  life,  or  by  the  courtesy,  or 
in  dower,  is  entitled  to  the  annual  interest  or  income  of  any 
sum  paid  into  court  and  invested  in  permanent  securities,  such 
party  shall  be  charged  with  the  expense  of  investing  such  sum, 
and  of  receiving  and  paying  over  the  interest  or  income  thereof; 
but  if  such  party  is  willing,  and  consents  to  accept  a  gross  sum 
in  lieu  of  such  annual  interest  or  income  for  life,  the  same  shall 
be  estimated  according  to  the  then  value  of  an  annuity  of  six 
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per  cent  on  the  principal  snm,  during  the  probable  life  of 
sach  person,  according  to  the  Portsmouth  or  Northampton 
tables. 

Rule  LXXXV.  (63.)  [67.] — Commii^sioneri  fees  an  executirvg 
eommisdion  of  lunacy —  When  committee  may  pay  taxed  costs. 
On  the  execution  of  a  commission  of  lunacy,  etc.,  the  com- 
missioners, for  every  day  they  are  necessarily  employed  in 
hearing  the  testimony  and  taking  the  inquisition,  shall  be  en- 
titled to  the  same  allowance  which  is  made  by  law  to  com  mis-  | 
siouers  to  make  partition  or  admeasure  dower.     And  for  draw- 
ing the  inquisition  and  process  and  serving*  notices,  when  no                       I 
attorney  is  employed,  they  shall   have  the  fees  to  which  an  ' 
attorney  would  be  entitled  for  the  same  services.    The  com-                       I 
mittee  of  a  lunatic,  idiot,  or  drunkard,  may  pay  to  the  peti-  ! 
tioner  on,  whose  application  the  commission  was  issued,  or  to 
his  attorney,  the  costs  and  expenses  of  the  application,  and  of 
the  subsequent  proceedings  thereon,  including  the  appoint- 
ment of  the  committee,  and  without  an  order  of  the  court  for                       \ 
the  payment  thereof,  when  the  bill  of  such  costs  and  expenses  i 
has  been  duly  taxed  and  filed  with  the  clerk,  in  whose  ofSce 
the  appointment  of  such  committee  is  entered ;  provided  the 
whole  amoant  of  such  costs  and  expenses  does  not  exceed  fifty 
dollars.     But  where  the  costs  and  expenses  exceed  fifty  dollars, 
the  committee  shall  not  be  at  liberty  to  pay  the  same  out  of  the 
estate  in  his  hands,  without  a  special  order  of  the  court  direct- 
ing such  payment 

Rule  LXXXVL  (64  amM.)  \ji%.'\— Action  for  divorce  or 
uparatian — Who  may  he  appointed  referee— -Whoit  an)erm6nts 
in  eomplaifUfoT  divorce. 

When  an  action  is  brought  to  obtain  a  divorce  or  separation, 
or  to  declare  a  marriage  contract  void,  if  the  defendant  fail  to 
answer  the  complaint,  or  if  the  facts  charged  in  the  complaint 
are  not  denied  in  the  answer,  the  court,  to  which  application  is 
made  for  judgment,  shall  order  a  reference,  to  take  proof  of  all 
the  material  facts  charged  in  the  complaint. 

Tlie  court  shall,  in  no  case,  order  the  reference  to  a  referee 
nominated  by  either  party. 

And,  when  the  action  is  for  a  divorce  on  the  ground  of 
adultery,  unless  it  be  averred  in  the  complaint  that  the  adol- 
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teiy  charged  was  committed  without  the  consent,  connivance, 
privity,  or  procurement  of  the  plaintiff — ^that  five  years  had  not 
elapsed  since  the  discovery  of  the  fact  that  such  adultery  had 
been  committed — and  that  the  plaintiff  has  not  voluntarily  co- 
habited with  the  defendant  since  such  discovery— and  also 
where,  at  the  time  of  the  offence  charged,  the  defendant  was 
living  in  adulterous  intercourse  with  tlie  person  with  whom  the 
offence  is  alleged  to  have  been  committed — that  five  years 
have  not  elapsed  since  the  commencement  of  such  adulterous 
intercourse  was  discovered  by  the  plaintiff;  and  the  complaint 
containing  such  averments  be  verified  by  the  oath  of  the  plain- 
tiff, in  the  manner  prescribed  by  the  one  hundred  and  fifty- 
seventh  section  of  the  Cqde,  judgment  shall  not  be  rendered  for 
the  relief  demanded,  until  the  plaintiff's  affidavit  be  produced, 
stating  the  above  facts. 

Rule  LXXXVII.  (65.)  [ed.]— Order  of  reference^  how  ob- 
tained in  suit  to  cmnuL  man^iage. 

To  obtain  an  order  of  reference,  if  the  complaint  seeks  to 
annul  a  marriage  on  the  ground  that  the  party  t^as  under  the 
age  of  legal  consent,  an  affidavit  must  be  produced  showing  that 
the  parties  thereto  have  not  freely  cohabited  for  any  time  as 
husband  and  wife,  after  the  plaintiff  had  attained  the  age  of 
consent.  If  the  complaint  seeks  to  annul  the  marriage,  on  the 
ground  that  the  plaintiff's  consent  was  obtained  by  force  or 
fraud,  the  plaintiff  must  show  by  affidavit  that  there  has  been 
no  voluntary  cohabitation  between  the  parties  as  man  and  wife ; 
and,  if  it  seeks  to  annul  a  marriage,  on  the  ground  that  the 
plaintiff  was  a  lunatic,  an  affidavit  must  be  produced,  showing 
that  the  lunacy  still  continues :  or  the  plaintiff  must  show  by 
his  affidavit,  that  the  parties  have  not  cohabited  as  husband  and 
wife,  after  the  plaintiff  was  restored  to  his  reason. 

RijLB  LXXXVni.  (66.)  \^0.'\— When  plaintiff  may  he  exam- 
ined on  reference. 

On  a  reference  to  take  proof  of  the  facts  charged  in  a  com- 
plaint for  separation,  or  limited  divorce,  the  examination  of  the 
plaintiff  on  oath  may  be  taken,  as  to  any  cruel  or  inhuman 
treatment,  alleged.in  the  complaint,  which  took  place,  when  no 
witnesses  were  present  who  are  competent  to  testify  to  the  facts 
on  such  reference. 
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Bulk  LXXXIX.  (67.)  [72.] — Defence  in  action  for  divorce. 

The  defendant,  in  the  answer,  may  set  np  the  adultery  of  the 
plaintiff,  or  any  other  matter  which  wonld  be  a  bar  to  a  divorce, 
separation,  or  the  annulling  of  a  marriage  contract ;  and  if  an 
isBue  is  taken  thereon,  it  shall  be  tried  at  the  same  time,  and  in 
the  same  mannei^  as  other  issues  of  fact  in  the  cause. 

EuLB  XC.  (68  am'd.)  [73.] — How  hvslomd  may  question  legir 
iimacy  of  children. 

On  a  complaint  filed  by  a  husband  for  a  divorce,  if  he 
wishes  to  question  the  legitimacy  of  any  of  the  children  of  his 
wife,  the  allegation  that  they  are  or  that  he  believes  them  to  be 
illegitimate,  shall  be  distinctly  made  in  the  complaint.  If  a 
reference  is  ordered,  proofs  shall  be  taken  upon  the  question  of 
legitimacy,  as  well  as  upon  the  other  matters  stated  in  the  com- 
plaint ;  and  if  the  issue  is  tried  by  a  jury,  an  issue  on  the  ques- 
tion of  legitimacy  of  the  children  shall  be  awarded  and  tried  at 
the  same  time. 

EuLE  XCI.  (70  am'd.)  [76.] — Ji^o  sentence  ofnvUity  or  decree 
for  divorce  hy  default — No  copy  of  pleadings  or  testimony  to  he 
furnished  except  to  the  party  or  his  counsel — Judgments  in 
odiums  for  dworce  not  to  be  entered  by  consent. 

No  sentence  or  decree  of  nullity  declaring  void  a  marriage 
contract,  or  decree  for  a  divorce,  or  for  a  separation  or  limited 
divoitse,  shall  be  made  of  course  by  the  default  of  the  defendant ; 
or  in  consequence  of  any  neglect  to  appear  at  the  hearing  of 
the  cause,  or  by  consent.    And  every  such  cause  shall  be  heard 
after  the  trial  of  the  issue,  or  upon  the  coming  in  of  the  proofs, 
at  a  special  term  of  the  court ;  but' where  no  person  appears  on 
the  part  of  the  defendants,  the  details  of  the  evidence  in  adul- 
tery causes  shall  not  be  read  in  public,  but  shall  be  submitted 
in  open  conrt.   No  officer  of  this  court,  with  whom  the  proceed- 
ings in  an  adaltery  cause  are  filed,  or  before  whom  the  testimony 
IB  taken,  nor  any  clerk  of  such  officer,  either  before  or  after  the 
termination  of  the  suit,  shall  permit  a  copy  of  any  of  the  plead- 
ings or  testimony,  or  of  the  substance  of  the  details  thereof,  to 
be  taken  by  any  other  person  than  a  party,  or  the  attorney  or 
eonnsel  of  a  party,  who  has  appeared  in  the  cause,  without  a 
special  order  of  the  court. 

No  judgment  in  an  action  for  a  divorce  shall  be  entered  except 
npon  the  special  direction  of  the  court. 
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RuleXCII.  (76am'd.)  [81.]— Powers  and  diUies  of  receiver 
of  debtor^ 8  estate. 

Every  receiver  of  the  property  and  effects  of  the  debtor  shall, 
unless  restricted  by  the  special  order  of  the  court,  have  general 
power  and  authority  to  sne  for  and  collect  all  the  debts, 
demands  and  rents  belonging  to  such  debtor,  and  to  compro- 
mise and  settle  such  as  are  unsafe  and  of  a  doubtful  character. 
He  may  also  sue  in  the  name  of  a  debtor,  where  it  is  necessary 
or  proper  for  him  to  do  so ;  and  he  may  apply  for  and  obtain 
an  order  of  course  that  the  tenant&of  any  real  estate  belonging 
to  the  debtor,  or  of  which  he  is  entitled  to  the  rents  and  profits, 
attorn  to  such  receiver,  and  pay  their  rents  to  him.  He  shall 
also  be  permitted  to  make  leases,  from  time  to  time,  as  may  be 
necessary,  for  terms  not  exceeding  one  year.  And  it  shall  be 
his  duty,  without  any  unreasonable  delay,  to  convert  all  the 
personal  estate  and  effects  into  money ;  but  he  shall  not  sell 
any  real  estate  of  the  debtor,  without  the  special  order  of  the 
court,  until  after  judgment  in  the  cause.  He  is  not  to  be 
allowed  for  the  costs  of  any  suit  brought  by  him  against  an 
insolvent  from  whom  he  is  unable  to  collect  his  costs,  unless 
such  suit  is  brought  by  order  of  the  court,  or  by  the  consent  of 
all  persons  interested  in  the  funds  in  his  hands.  But  he  may, 
by  leave  of  the  court,  sell  such  deisperate  debts,  and  all  other 
doubtful  claims  to  personal  property,  at  public  auction,  giving 
at  least  ten  days'  public  notice  of  the  time  and  place  of  such 
sale. 

ExjLK  XCni.  (89.)  [92.] — Practice  in  actions  commenced 
before  1st  Jult/y  1848 — Li,  cases  not  provided  for  by  stattUe  or 
these  rules. 

AH  actions  depending  on  the  first  day  of  July,  1848,  may  be 
conducted  according  to  the  rules  of  the  Supreme  Court,  adopted 
in  July,  1847,  so  far  as  the  same  are  applicable. 

In  cases  where  no  provision  is  made  by  statute,  or  by  these 
rules,  the  proceedings  shall  be  according  to  the  customary 
practice,  as  it  has  heretofore  existed  in  the  Court  of  Chancery 
and  Supreme  Court,  in  cases  not  provided  for  by  statute,  or 
the  written  rules  of  the  court. 

These  rules  shall  take  effect  on  the  first  day  of  October, 
1868. 


[ 
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ANNUITY  TABLE. 

A  table  corresponding  with  the  Northampton  tables  referred 
to  in  the  LXXXIYth  Rule,  showing  the  value  of  an  annuity  of 
one  dollar,  at  six  per  cent.,  on  a  single  life,  at  any  age  from 
one  year  to  ninety-four  inclusive. 


No.af  j«*i*' 

No.  of  jean' 

Mo.  or  rem' 

Ma.or7e«n' 

i|e. 

parcbtMtlie 

Age. 

parehtMtlM 

Afe. 

parehaMth* 

Afe. 

parchMeihe 

uumltT     l« 

Mioultr     It 

annuity     U 

annoli/     li 

worth. 

worth. 

worth. 

worth. 

1 

10.107 

25 

12.063 

49 

9.568 

73 

4.781 

2 

11.724 

26 

11.992 

50 

9.417 

74 

4.565 

3 

12.348 

27 

11.917 

61 

9.273 

75 

4.354 

4 

12,769 

28 

11.841 

52 

9.129 

76 

4.154 

5 

12.962 

29 

11.763 

63 

8.980 

77 

3.952 

6 

13.156 

30 

11.682 

54 

8.827 

78 

3.742  • 

7 

13.275 

31 

11.598 

55 

8.670 

79 

8.514 

8 

13.337 

32 

11.512 

56 

8.509 

80 

8.281 

9 

13.335 

33 

11.428 

57 

8.348 

81 

8.156 

10 

13.285 

84 

11.331 

58 

8.173 

82 

2.926 

11 

13.212 

85 

11.236 

59 

7.999 

83 

2.713 

12 

13.130 

86 

11.187 

60 

7.820 

84 

2.551 

13 

13.044 

87 

11.035 

61 

7.687 

85 

2.402 

14 

12.953 

88 

10.929 

62 

7.449 

86 

2.266 

nS     12.755 
t  \l     12..562 

89 

10.819 

63 

7.253 

87 

2.138 

40 

10.705 

64 

7.052 

88 

2.031 

41 

10.589 

65 

6.841 

89 

1.883 

42 

10.473 

66 

6.625 

90 

1.689 

Ji     12.477 

48 

10.356 

67 

6.405 

91 

1.422 

1^\  12.398 

44 

10.236 

68 

6.179 

92 

1.186 

\  21  \  12.329 

45- 

10.110 

69 

5.949 

93 

806 

\2^i\  12.265 

46 

9.980 

70 

5.716 

94 

518 

\  ^3  \  12.200 

47 

9.846 

71 

6.479 

\  24  1  12.132 

48 

9.707 

72 

5.241 
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EULES  FOR  COMPUTING  THE  VALUE  OF  THE  LIFE 
ESTATE  OR  ANNUITY. 

Calculate  the  interest  at  six  per  cent  for  one  year,  upon  the 
sum  to  the  income  of  which  the  person  is  entitled.  Multiply 
this  interest  by  the  number  of  years'  purchase  set  opposite  the 
person's  age  in  the  table,  and  the  product  is  the  gi*oss  value  of 
the  life  estate  of  such  person  in  said  sum. 

EXAMPLES. 

Suppose  a  widow's  age  is  37 ;  and  she  is  entitled  to  dower  in 
real  estate,  $350.75  One-third  of  this  is  $1 1 6.91f .  Interest  on 
$116.91,  one  year  at  six  per  cent,  (as  fixed  by  Rule  LXXXIV.), 
is  J7.01.  The  number  of  years'  purchase  which  an  annuity  of 
one  dollar  is  worth,  at  the  age  of  37,  as  appears  by  the  table, 
is  11  years,  and  jiiv  pai*t8  of  a  year,  which,  multiplied  by 
$7.01,  the  income  for  one  year,  gi/es  $77.35,  and  a  fraction,  as 
the  gross  value  of  her  right  of  dower. 

Suppose  a  man  whose  age  is  50,  is  tenant  by  the  courtesy  in 
the  whole  of  an  estate  worth  $9,000.  The  annual  interest  on 
the  sum,  at  six  per  cent.,  is  $540.  The  number  of  years' 
purchase  which  an  annuity  of  one  dollar  is  worth,  at  the  age 
of  60,  as  per  table,  is  9xV/ir  parts  of  a  year,  which  multiplied 
by  $540,  the  value  of  one  year,  gives  $5,085.18  as  the  gross 
value  of  his  life  estate  in  the  premises,  or  the  proceeds 
thereof. 

NoTK. — ^The  Ttlues  in  this  table  are  calculated  on  the  supposition  that  the 
annuities  are  payable  yearly ;  if  payable  half  yearly,  one-fifth  of  a  year's  purchase 
should  be  added  to  those  yalues. 

For  the  rule  to  compute  the  present  Talue  of  an  inchoate  or  contingent  right  of 
dower,  vide  Jackson  v.  Edwards,  *I  Pidge,  408 ;  McKean's  Pr.  Int.  Tablef^  26, 
§  4 ;  Hendry*B  Ann.  Tables,  87,  prob.  4. 


SUPREMB  COUBT,  GeNEBAL  TbBM. 

New  York,  April  Uih,  1856. 

Hides  in  regard  to  Moneys  a/wa/rded  to  Unknown  Ovmers. 

1.  Whenever  any  person  shall  claim  any  money  awarded  to 
unknown  owners  on  the  opening,  widening,  altering,  improving 
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or  laying  out  of  any  street,  avenue,  square,  or  public  place,  he 
shall  cause  notice  of  his  intention  to  apply  to  the  court  for  such 
moneys,  to  be  published  in  one  of  the  daily  newspapers  in  this 
city,  at  least  once  a  week  for  four  weeks ;  and  shall  serve  notice 
of  such  intention  on  the  Mayor  of  the  city,  and  the  Counsel  to 
Corporation  of  the  city,  at  least  fourteen  days  before  such  appli- 
cation.   The  court  at  special  term,  or  the  judge  at  chambers 
may  hear  the  application,  and  may  hear  the  proofs  or  refer  tlie 
matter  to  a  referee  to  hear  and  examine  into  the  matter,  and  to 
report  the  substance  of  the  proofs,  with  his  opinion.    The  appli- 
cant shall  furnish  to  the  court  or  referee  an  abstract  of  title  for  at 
least  twenty  years  prior  to  the  award,  and  carried  down  to  the 
time  'of  the  examination ;  and  also  produce  the  originals  or 
verified  copies  of  all  deeds  and  wills  refened  to  in  the  abstract, 
unless  the  court  or  judge,  on  proof  that  the  same  cannot  be 
famished,  shall  authorize  other  proof  to  be  received  in  place  of 
such  originals  or  copies  ;  aild  shall  also  furnish  a  certificate  of 
search  for  mortgages  and   conveyances  against  the  persons 
named  in  the  abstract  of  title,  made  by  a  searcher  in  the  Re- 
gister's office,  or  by  some  other  person  experienced  in  making 
snch  searches,  and  shall  furnish  his  own  affidavit,  or  that  of  his 
agent,  or  of  some  other  person  likely  to  be  acquainted  with  the 
truth,  to  the  effect  that,  according  to  his  best  knowledge,  infor- 
mation, and  belief,  there  were  no  mortgages,  conveyances, 
judgments,  or  liens  of  any  kind  on  the  property  to  which  the 
award  was  made,  at  the  time  of  the  award,  and  of  the  payment 
of  the  money  to  the  officer  then  holding  the  money  for  the  un- 
known owners,  except  such  liens  (if  any)  as  may  be  specially 
mentioned  in  such  affidavit.    The  ma})s  of  awards  and  assess- 
ments, or  extracts  from  them,  so  far  as  relates  to  the  lots  in 
question,  shall  also  be  produced  to  the  court,  or  judge,  or  referee. 
Whenever  any  money  shall  be  paid  to  the  clerk  or  to  the  cham- 
berlain or  county  treasurer,  for  unknown  owners,  such  officer 
shall  enter  in  his  books  of  account  a  memorandum  showing  the 
title  of  the  matter  in  which  payment  is  made,  and  the  number 
of  the  lot  or  lots  on  the  map  of  awards  or  assessments  to  which 
the  award  is  made. 

3.  No  application  will  be  heard  in  regard  to  the  disposition 
of  moneys  awarded  to  unknown  owners,  until  such  moneys  shall 
have  been  actually  paid. 
8.  Every  petition  for  the  payment  of  such  moneys  shall  be 
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verified  under  oath ;  shall  set  forth  a  statement  of  the  title  and 
the  grounds  of  the  claim ;  and  shall  also  state  the  names  and 
residences  of  all  persons,  if  any,  whom  the  petitioner  knows,  or 
has  been  informed,  or  believes,  to  be  claimantsof  such  moneys 
or  of  any  part  thereof,  or  in  any  manner  or  in  any  degree 
interested  or  claiming  to  be  interested  therein. 

4.  Ten  counsellors  at  law,  to  be  named  by  the  presiding  jus- 
tice, with  the  concurrence  of  one  or  more  of  the  other  judges, 
shall  be  appointed  referees,  to  one  of  whom  such  application 
shall  be  referred  ;  and  no  application  shall  be  referred  except 
to  one  of  the  persons  so  to  be  named. 

5.  The  referee,  before  proceeding  in  the  reference,  shall 
require  proof  of  the  service  of  notice  of  the  reference  upon  all 
persons  named  in  the  petition  as  interested,  or  as  claimants, 
and  if  upon  the  reference,  the  referee  shall  consider  that  other 
persons  should  be  notified,  he  shall  require  notices  to  be  served 
upon  them.  If  any  such  persons  are  infants,  guardians  must  be 
appointed  as  in  ordinary  actions ;  and  if  any  are  absent,  non- 
resident, or  cannot  be  found,  speeial  application  must  be  made 
to  the  court  for  direction  in  the  premises. 

6.  Tlie  referee  shall  require  a  full  and  complete  abstract  of 
the  title  to  be  furnished  to  him,  and  which  he  shall  verify  for 
such  length  of  time  as  he  may  deem  advisable,  together  with 
full,  complete,  and  original  returns  of  searches  for  mortgages, 
conveyances,  and  all  other  liens  whatever,  affecting  the  title  of 
the  property,  and  such  afiidavits  also  as  he  may  deem  proper. 
And  he  shall  annex  to  and  return  with  his  report,  all  such 
papers,  together  with  the  proofs  of  service  of  notices  upon 
adverse  claimants,  and  all  testimony  taken  before  him. 

7.  Notice  of  hearing,  upon  the  report  of  the  referee,  shall  be 
served  upon  all  persons  who  appeared  upon  the  reference,  and 
proof  shall  be  furnished  to  the  court  of  the  service  of  such 
notice. 

[The  foregoing  rules  as  to  **  unknown  owners**  were  not  made  at  a  conTocation 
of  the  judges  as  provided  in  section  four  hundred  and  seventy  of  the  Code,  and  are 
not  therefore  **  general  rules.**  (/n  the  Matter  of  the  Bowryy  19  Barb.  691.)  Nor 
were  they  published  as  required  by  Laws  of  1847,  ch.  470.  Nor  were  thej  oon- 
ourrcd  in  or  recognized  by  all  the  judges  of  the  first  district] 
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SUPBEMB  COUBT,  F1B8T  D16TRICT. 

Bules  as  to  Terms  and  Calendars. 

Special  Terms  are  held  erery  Saturday  for  special  motions. 
The  Saturday  special-motion  terms  will  beheld,  when  the  special 
terms  are  not  in  session,  by  the  judge  assigned  to  sit  in  cham- 
bers during  the  month. 

Tiie  judge  sitting  at  chambers  will,  at  the  same  time,  hold 
fecial  term  for  any  ex-parte  bnsiness,  and  for  such  litigated 
business  as  he  shall  expressly  permit. 

AH  issues  of  fact  already  joined,  and  triable  in  the  city  of 
New  York,  will  be  noticed  to  the  clerk,  and  be  put  on  the 
calendar  for  the  ensuing  January  circuit. 

During  the  first  week  of  that  circuit,  motions  to  correct  tho 
calendar  may  be  made. 

After  that  week,  the  calendar  will  remain  unchanged,  and 
continue  the  calendar  for  every  successive  circuit,  until  all  the 
caoses  on  it  shall  be  tried — each  circuit  beginning  on  the  calen- 
dar where  the  immediately  preceding  circuit  left  off. 

Fifteen  canses  a  day,  and  no  more,  will  be  called  at  general 
and  special  terms,  and  before  each  judge  at  circuit,  unless  other- 
wise specially  ordered. 

No  cause  will  be  set  down  for  a  particular  day.  at  a  circuit, 
unless  sworn  off  when  called,  on  account  of  the  absence  of  a 
witness,  and  on  payment  of  costs. 

If  the  trial  of  a  cause  shall  not  be  moved  by  either  party  when 
called  in  its  order  on  the  circuit  calendar,  it  will  go  to  the  foot 
of  the  calendar,  and  not  be  called  again  until  it  shall  be  reached 
in  that  place. 

All  new  issues  will  be  noticed  for  the  first  day  of  the  next 
circuit,  after  the  same  shall  be  joined,  and  be  put  in  their  order 
at  the  foot  of  the  permanent  calendar. 

After  the  first  week  of  each  circuit  (dnring  which  motions  to 
correct  the  calendar  may  be  made),  the  calendar  of  the  causes 
which  may  have  gone  down  at  the  previous  circuit,  and  the 
new  issues,  will  be  entered  as  part  and  in  continuation  of  the 
permanent  calendar ;  and  so  on,  from  court  to  court,  until  the 
end  of  the  year. 
These  regulations  do  not  affect  the  question  of  noticing  the 
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causes  for  trial  to  the  opposite  party,  from  court  to  court,  as  the 
statute  may  require. 


SuPEEMB  CouET — General  Term. 
Before  Hon.  Judges  Roosevelt,  Cleeke,  and  Sutheeland. 

Ordered — Whenever  a  consent  is  filed  with  the  clerk  of  this 
court  for  the  substitution  of  an  attorney  or  the  discontinuance 
of  an  action,  the  clerk  may  enter  in  the  minutes  of  the  court 
the  substitution  of  the  attorney  or  the  discontinuance  of  the 
action,  without  any  order  of  the  judge  therefor. 

After  the  October  term  of  1859,  all  motions  at  special  term 
at  chambers  must  be  noticed  for  the  first  and  third  Mondays  in 
^ach  term,  and  for  no  other  time.  Such  motions  will  be  heard 
in  order  on  those  and  the  succeeding  days,  unless  otherwise 
ordered  by  the  judge  holding  the  term,  until  disposed  of.  Mo- 
tions must  be  noticed  for  twelve  o'clock,  noon.  Eoparte  busi- 
ness will  be  attended  to  between  ten  and  twelve  o'clock  each 
day. 


Special  CiBcurr  Calendae. 

^  At  (my  circuity  until  further  order ^  any  causes  belonging  to 
either  of  the  two  following  classes  may  be  placed  on  a  special 
circuit  calendar  J  unless  the  trial  is  likely  to  occupy  more  than 
one  hour. 

1st.  Where  the  action  is  on  contract,  and  the  answer  merely 
denies  the  allegations  in  the  complaint,  without  setting  up  any 
new  matter. 

2d.  Where  the  action  is  on  contract,  and  new  matter  is  set 
up  in  the  answer,  and  there  shall  be  reason  to  believe  that  the 
defence  is  made  only  for  the  purposes  of  delay. 

To  entitle  the  cause  to  be  placed  on  such  calendar,  the  plain- 
tiflF's  attorney  must  give  notice  four  days  before  any  Monday  in 
the  circuit,  that  he  will  move  on  such  Monday  to  have  the  cause 
placed  on  such  calendar ;  and  the  motion  will  be  heard  on  such 
Monday,  and,  if  granted,  the  cause  may  be  heard  on  the  follow- 
ing Friday. 
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If  the  motion  be  founded  on  the  belief  that  the  defence  is  for 
delay,  affidavits  must  be  served  at  the  time  of  notice. 

The  plaintiff's  attorney  must  also  deliver  to  the  clerk  of  the 
circuit  a  like  notice,  also  four  days  before  such  Friday,  con- 
taining also  tlie  number  of  the  cause  on  the  general  circuit 
calendar. 

The  same  motion  may  be  made,  on  any  day,  before  the  judge 
at  chambers,  on  notice  of  four  days. 

If  the  cause  shall  actually  occupy  more  than  one  hour  on  the 
trial,  the  trial  may  be  suspended  at  the  discretion  of  the  court, 
and  the  cause  be  put  down  at  the  foot  of  the  calendar. 


When  a  cause,  placed  upon  a  calendar  of  a  court  of  record 
in  the  city  of  New  York,  shall  be  regularly  called  and  passed, 
without  a  postponement  by  the  court  for  good  cause  shown,  it 
shall  thenceforth  take  its  place,  on  the  same  or  any  future 
calendar,  as  if  the  date  of  the  issue  were  the  time  when  it  was 
thns  passed.   (Laws  of  1849,  p.  708,  s.  16). 

In  the  case  mentioned  in  the  last  section,  it  shall  be  the  duty 
of  the  party  placing  a  cause  upon  the  calendar  for  a  subsequent 
term,  to  state  the  date  of  the  issue,  as  above  prescribed ;  and  if 
he  omit  to  do  so,  by  reason  whereof  the  issue  retains  its  priority 
on  the  calendar,  the  court,  on  the  application  of  the  adverse 
party,  or  of  its  own  motion,  may  strike  the  cause  from  the 
calendar.    {Id.  s.  17.) 


SiTPBEMs  CouBT — ^Nbw  Yosk  CiTT.    SPECIAL  Tbbk,  Mwrch  27, 

1857. 

No  order  will  be.  entered  upon  a  litigated  motion,  except  on 
consent,  or  at  least  one  day's  notice  to  the  opposite  party. 


ADDITIONAL  EULES. 

1.  Hereafter  no  causes  will  be  reserved  generally,  after  they 
are  placed  on  the  day-calendar. 

8.  No  cause  on  the  day-calendar  will  be  passed,  except  where 
the  counsel  is  actually  engaged  in  the  trial  of  a  cause  in  another 
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court  in  the  city,  or  in  the  court  of  appeals ;  and  then  only 
until  Buch  an  engagement  is  discharged,  or  upon  proof  of  the 
absence  of  a  witness  duly  subpoenaed. 

3.  The  calendar  will  only  be  called  regularly  in  its  order. 

4.  Causes  will  only  be  put  off  for  the  term  on  appellant 
showing  a  good  excuse  for  not  proceeding  to  trial,  when  reached 
on  the  day  calendar. 

6.  Set-down  causes  to  be  placed  at  foot  of  the  day-calendar. 

6.  Parties  by  consent  may  apply  to  the  clerk  and  have  any 
cause  reserved  generally  before  it  is  placed  on  the  day-calendar, 
and  may,  on  filing  with  the  clerk  a  like  consent,  have  the  same 
placed  on  the  day-calendar. 

7.  Hereafter  no  note  of  issue  for  the  general  term  will  be 
received  or  filed  by  the  clerk,  unless  it  shall  appear  distinctly 
on  the  face  thereof,  whether  the  same  belongs  to  the  class  of 
enumerated  or  non-enumerated  motions. 


SuPBKMK  Court,  Second  District. 

Hides  adopted  Jan.  13, 1 852. 

The  following  rules,  to  be  observed  in  the  Second  Judicial 
District,  are  adopted,  in  regard  to  the  order  of  business  and 
allowances  to  be  made  under  section  three  hundred  and  eight 
of  the  Code  of  Procedure  : 

1.  Issues  of  law  shall  be  first  tried  and  decided  at  a  special 
term. 

2.  At  the  general  terms  of  the  court,  .ten  causes  only  will  be 
called  in  each  suc«es>ive,  day  during  the  term.  They  will  be 
called  and  heard  in  the  order  in  which  they  stand  upon  the 
calendar,  and  no  cause  will  be  reserved,  or  set  down  for  hearing 
out  of  the  order  herein  prescribed. 

3.  Two  hours  and  no  more  is  given  to  the  counsel  on  each 
side  for  the  argument  of  causes  at  the  general  and  special  terms, 
unless  the  court,  upon  special  application  at  the  commencement 
of  the  argument,  shall  otherwise  direct. 

4.  In  actions  tried  at  the  circuit  or  the  special  term,  applica- 
tions for  additional  allowances,  under  section  308  of  the  Code, 
must  be  made  to  the  justice  who  heard  the  cause,  unless  he  is 
out  of  the  State,  or  unable  to  attend  to  business  from  ill  health, 
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or  oTit  of  office.  And  in  actions  heard  before  referees,  the 
application  must  be  made  in  the  judicial  district  where  the 
action  is  pending.  Such  allowances  will  be  made  whenever 
there  has  been  a  trial,  and  the  parties  have  appeared  and  liti- 
gated the  questions  in  controvei^sy. 

5.  No  allowance  shall  exceed  the  sum  of  $100,  nnlees  due 
notice  of  the  time  and  place  of  making  application  therefor  be 
first  given  to  the  adverse  party,  nor  unless  it  shall  appear  to 
the  justice  who  shall  hear  such  application,  that  the  litigation 
in  respect  to  which  the  allowance  is  claimed,  has  been  unrea- 
sonably or  unfairly  conducted  by  the  party  to  be  cliarged  with 
such  allowance. 

6.  In  actions  for  the  foreclosure  of  mortgages,  where  the 
defendants  do  not  exceed  five  in  number,  the  allowance  shall 
not,  when  added  to  the  costs  given  to  the  plaintiff  under  section 

•three  hundred  and  seven  of  the  Code,  exceed  the  sum  of  $40. 
And  in  cases  where  there  are  more  than  five  defendants,  such 
allowance  shall  not,  when  added  to  the  costs  given  to  the 
plaintiff  under  section  three  hundred  and  seven  of  the  Code, 
exceed  in  amount  the  costs  heretofore  given  to  the  solicitor  for 
the  complainant  under  the  first  section  of  the  act  of  the  25th  of 
May,  1S41,  to  amend  the  act  to  reduce  the  expenses  of  foreclos- 
ing mortgages  in  the  court  of  chancery. 

7.  A  printed  copy  of  these  rules  shall  be  annexed  to  every 
calendar  of  causes  hereafter  made  up  for  trial  at  the  circuit,  and 
for  hearing  and  argument  at  the  general  and  special  terms  of 
the  court,  by  the  clerks  who  furnish  such  calendars. 

Tbede  rolcii  are  modified  bj  the  amendment  to  the  Code  in  1S67. 


RuU  adopUd  20^A  FA%  1857. 

Ordered — That  orders  to  show  cause  on  non-enumerated 
motions  will  not  hereafter  bo  granted,  except  upon  affidavit, 
showing  the  necessity  of  making  the  time  of  notice  shorter  than 
is  required  by  the  Code. 

The  attention  of  the  profession  is  particularly  directed  to  this 
mle.    It  will  be  strictly  enforced  throughout  thq  district      
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O&DEB  OF  Business  fob  HEABiNa  Non-enumerated  Motions 
AT  Special  Tebm,  Kinos  County. 

1.  Ex  parte  motions. 

2.  Motions  to  modify,  and  discharge  provisional  remedies. 

8  Applications  for  judgment,  and  other  motions  on  notice  in 
foreclosure  and  partition  cases. 

4.  Applications  for  judgment,  on  notice  in  other  cases  for 
want  of  an  answer,  or  on  account  of  frivolousness  of  demurrer, 
answer  or  reply. 

5.  Motions  in  proceedings  against  persons  brought  up  by 
attachment. 

6.  Motions  for  commissions  and  discovery  of  books  and 
papers,  and  for  the  examination  of  parties. 

7.  Motions  to  change  the  place  of  trials. 

8.  Motions  to  open  defaults. 

9.  Motions  to  strike  out  sham  and  irrelevant  pleadings,  to 
strike  ont  irrelevant  or  redundant  matters,  and  to  make  a  plead- 
ing definite  and  certain  by  amendment. 

10.  Motions  for  allowance  of  injunction. 

11.  Other  motions. 


SUPERIOR  COURT 

OF  THE  OITY  OF  NEW  YORK. 


RULES.— Adopted  January  18,   1851. 

Rule  I. — The  general  and  special  terms  of  the  court  will  be 
held  on  the  first  Mondays  of  January,  February,  March,  April, 
May,  June,  October,  November,  and  December  in  each  year, 
and  will  continue  until  the  last  Saturday  of  such  months  re- 
spectively. 

Rule  II. — At  the  general  terms,  the  court  will  hear  appeals, 
enumerated  motions,  and  causes  transferred  from  the  Supreme 
Court,  pursuant  to  the  act  of  1848,  which  have  not  heretofore 
been  heard.    The  general  term  will  open  at  eleven  o'clock,  a.m. 

Rule  III. — ^The  special  term  will  consist  of  a  trial  term, 
held  by  two  justices,  severally,  and  a  term  held  by  one  justice, 
which  will  be  designated  the  special  term.  For  the  trial  term 
the  clerk  will  prepare  a  calendar,  containing  the  issues  of  fact 
to  be  tried  by  a  jury.  Such  calendar  will  be  called  and  regu- 
lated by  tlie  justice  holding  the  principal  trial  court.  The 
other  justice  at  the  trial  term  will  aid  him  in  the  side  court, 
as  heretofore   practised.     The   trial   term   will   open   at  ten 

o'clock,  A.M. 

Rule  IV. — ^For  the  special  term  the  clerk  will  prepare  a 
calendar,  containing  first,  the  issues  of  law  noticed  for  argument 
at  such  term ;  and  second  all  issues  of  fact  noticed  for  trial, 
which  are  designated  on  the  notes  of  issues  as  causes  not  requir- 
ing to  be  tried  by  a  jury,  by  section  two  hundred  and  fifty 
three  of  the  Code  of  Procedure,  or  in  which  a  jury  trial  is 
waived.     The  special  term  will  open  at  ten  o'clock,  a.m.,  and 

16 
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the  first  hour  will  be  devoted  to  the  giving  of  judgment  in  un- 
defended causes,  and  the  hearing  of  litigated  non-enumerated 
motions.  The  calendar  will  be  taken  up  each  day  at  eleven 
o'clock,  A.M. 

EuLE  V.  {as  amended  October^  1868). — ^Non-enumerated  mo- 
tions will  be  heard  by  one  the  justices  at  the  special- term  room 
and  the  chambers,  daily  at  10  a.m.,  throughout  the  year — 
except  on  New  Year's  day.  Good  Friday,  the  fourth  of  July,  the 
day  of  the  annual  election.  Thanksgiving-day,  and  Christmas. 
For  such  motions,  ^nd  for  the  purpose  of  hearing  any  ex  parte 
applications,  either  in  an  action  or  otherwise,  which  are  required 
by  law  to  be  made  in  open  court,  and  for  the  purpose  of  mak- 
ing all  necessary  orders  thereon,  and  giving  judgment  in  causes 
under  chapter  first,  of  title  eight,  of  the  second  part  of  the  Code, 
a  special  term  will  be  held  every  day  during  the  year,  at  ten 
o'clock  A.M.,  except  on  the  days  above  named ;  and  as  many 
special  terms  for  such  purposes  may  be  held  at  the  same  time 
as  there  shall  be  justices  of  the  court  attending  to  hold  the  same. 

Edle  VI. — ^The  justices  designated  to  hold  the  general  terms 
will  attend  at  chambers  daily,  during  their  respective  terms, 
from  ten  to  eleven  a.m.,  to  dispose  of  ex  parte  applications,  and 
of  non-enumerated  motions  in  which  all  the  parties  are  present 
or  represented.  All  applications  for  ex  parte  ordere,  and  for 
judgments  upon  failure  to  answer,  during  the  general  terms, 
must  be  made  before  eleven  o'clock,  a.m. 

EuLE  VII.  {as  arrCd.  October^  1858). — Appeals  from  all  orders 
made  on  non-enumerated  motions,  will  be  heard  on  each  Satur- 
day during  the  general  terms,  at  eleven  o'clock,  a.m.  Such 
appeals  may  be  noticed  for  that  time.  Appeals  from  orders 
sustaining  or  overruling  demurrers  will  also  be  then  heard,  and 
will  be  heard  in  their  order  on  the  general  term  calendar. 

EuLE  VIII. — A  party  intending  to  move  to  set  aside  a  verdict  as 
against  the  evidence,  must  obtain  from  the  justice  who  tried  the 
cause,  an  order  staying  the  proceedings  for  that  purpose.  Such 
a  motion  will  not  be  entertained  unless  the  stay  of  proceedings 
be  obtained  and  served  within  four  days  after  the  entry  of  the 
judgment  by  the  clerk,  or  before  the  insertion  of  the  costs  by 
the  clerk  in  the  entry  of  the  judgment.    The  court,  by  order, 
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may  permit  the  judgment  to  be  entered  and  collected,  witbont 
prejudice  to  a  motion  to  set  aside  the  verdict ;  and  may  impose 
Buch  terms  on  each  party  in  respect  thereof,  as  to  the  court  may 
Beem  meet 

BuLsIX.  The  party  moving  to  set  aside  a  verdict  as  against 
evidence,  must  prepare  a  case,  and  procure  the  same  to  be  set- 
tled in  the  u£ual  manner.  If  the  party  making  the  case  intends 
to  appeal  from  the  judgment,  when  entered  on  the  verdict,  be- 
cause of  errors  of  law  alleged  to  have  occurred  at  the  trial,  or  in 
the  direction  for  judgment,  he  must  present  such  alleged  errors 
in  the  case  made  for  setting  aside  the  verdict.  If  the  errors  com- 
plained of  were  excepted  to  in  due  season,  when  they  occurred, 
the  case  may  be  turned  into  a  bill  of  exceptions,  as  of  course,  in 
the  event  of  the  application  to  set  aside  the  verdict  being  denied. 

Rule  X. — ^The  motion  to  set  aside  the  verdict  on  the  case 
when  settled,  must  be  brought  on,  on  the  usual  notice,  at  the 
special  term.  No  alleged  errors  of  law,  presented  by  such  case, 
will  be  considered  at  the  special  term,  unless  by  the  express 
directions  of  the  justice  before  whom  the  cause  was  tried. 

RcLB  XI. — ^If  either  party  appeal  from  an  order  of  a  justice, 
granting  or  refusing  a  new  trial  on  such  case,  the  appeal  may 
be  brought  on  before  the  general  term,  on  the  usual  notice.  If 
the  order  refuse  a  new  trial,  and  there  be  alleged  errors  of  law 
contained  in  the  case  on  which  the  motion  was  made,  the  appeal 
from  the  judgment  in  respect  to  such  errors  of  law  must  be 
brought  on  and  argued  at  the  same  time  with  the  appeal  from 
the  order  refusing  a  new  trial,  at  the  special  term. 

Rule  XII. — ^The  costs  on  an  appeal  to  the  general  term  from 
a  judgment,  as  well  as  from  an  order  granting  or  refusing  a 
motion  to  set  aside  a  verdict  as  against  evidence,  when  allowed 
by  the  court,  shall  be  the  costs  prescribed  in  subdivision  six  of 
section  three  hundred  and  seven  of  the  amended  Code,  together 
with  the  expenses  specified  in  section  three  hundred  and  eleven. 
But  where  an  appeal  from  such  order  is  heard  at  the  same  time 
with  an  appeal  from  the  judgment  in  the  cause,  the  court  may, 
in  its  discretion,  give  costs  on  the  former  appeal,  as  if  it  were  a 
motion  at  special  term. 

Bulk  Xm. — The  party  who  moves  for  a  re-hearing,  or  review 
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of  a  cause  or  matter  decided  by  a  referee  or  referees,  shall  pro- 
cure and  furnish  to  the  court  a  special  report  of  the  referee  or 
referees,  setting  forth  distinctly  the  facts  found  on  the  reference, 
and  his  or  their  decision  upon  the  points  of  law  arising  in  the 
cause. 

EuLE  XIV. — ^The  foregoing  rules  shall  take  eftect  immediately, 
and  all  existing  rules  inconsistent  with  the  same  are  hereby 
repealed. 


ADDITIONAL  EULE.— Adopted  Dkokmber,  1851, 
March  6,  1852. 

Ordered^ — ^That  all  notes  of  issue  hereafter  filed  with  the 
clerk,  in  causes  which  have  once  been  on  the  calendar  for  ti'ial 
or  argument,  shall  specify  the  number  of  the  cause  on  the  last 
preceding  calendar  on  which  it  was  entered,  and  the  date  on  such 
calendar.  And  every  note  of  issue  shall  state  whether  the  cause 
is  to  be  placed  on  the  calendar  of  the  general  term,  the  special 
term,  or  the  trial  term.  No  cause  shall  be  entered  by  the  clerk 
on  either  calendar,  unless  the  note  of  issue  conforms  to  this  rule. 


ADDITIONAL  EULE.— Adopted  March  19, 1853. 

Ordered^ — ^That  all  notes  of  issue  hereafter,  for  the  general, 
special  and  trial  terms  of  this  court,  must  be  filed  with  the  clerk 
eight  days  before  the  commencement  of  the  first  day  of  the 
succeeding  term. 


ADDITIONAL  EULE.— Adopted  March  10,  1855. 

Ordered^ — That  when  a  cause  is  placed  on  a  day-calendar  for 
trial,  the  plaintiff  may,  at  the  opening  of  the  court  each  day, 
take  an  inquest  therein,  in  any  case  the  court  will  consent  to 
try  without  the  intervention  of  a  jury,  though  an  affidavit  of 
merits  may  have  been  filed,  unless  the  defendant  shall  appear 
and  state  that  a  defence  is  intended  to  be  made. 
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ADDITIONAL  EULE.— Adopted  April  11,  1857. 

Ordered^ — ^That  the  following  general  rules  shall  commence 
and  take  effect  immediately : 

Fird. — ^The  attorneys  of  the  parties  must  file  immediately 
eveiry  paper  read  by  them  on  a  motion. 

Second. — ^Every  order,  hereafter  entered,  must  specify  the 
papers  on  which  it  was  granted  or  opposed ;  and  the  clerk  is 
directed  not  to  enter  any  order,  unless  such  papers  are  exhibited 
to  him  and  filed,  or  unless  they  have  been  previously  filed. 

Third. — ^Either  party  at  the  time  of  giving  notice  of  trial  for 
the  special  or  trial  terra,  may  also  give  notice  that  he  will  move 
on  the  first  day  of  terra  for  judgment  upon  the  pleadings,  or 
npon  the  pleadings  with  such  admission  on  his  part  as  he  may 
specify  ;  and  may  thereupon  bring  on  the  action  to  be  tried,  and 
move  for  such  judgment  as  he  may  be 'entitled  to  upon  the 
pleadings,  with  or  without  such  admission. 


k 


COURT  OF  COMMON  PLEAS 

FOR  THE  CITT  AND  COUNTY  OF  NEW  YORE. 


RULES.— Adopted  June,  1848. 

Rule  L — The  general  terms  for  hearing  appeals  and  other 
business  required  by  law  to  be  heard  at  those  terms,  shall  be 
held  on  the  fourth  Monday  of  each  month  except  Jnly  and 
August,  shall  continue  for  one  week,  if  necessary,  and  open  at 
10,  A.M.  on  each  day. 

Rule  II. — ^The  special  terms  for  the  trial  of  all  issues  of  fact 
and  law,  and  hearing  of  all  matters,  except  business  to  belieard 
at  the  general  terms,  shall  be  held  on  the  first  Monday  of  each 
month  except  August,  shall  continue  for  three  weeks  if  neces- 
sary, and  may  be  continued  for  the  fourth  week,  by  the  judge 
holding  the  same,  when  he  is  not  engaged  at  the  general  term. 

Rule  IIL — ^The  special  term  for  the  trial  of  issues  of  law  will 
be  held  at  chambers,  and  open  at  12,  m.  The  calendar  will  be 
called  daily  in  order.  The  special  term  for  the  trial  of  issues  of 
fact  will  be  open  at  10  a.m. 

Rule  IV. — Motions  that  may  be  made  out  of  court,  and 
chamber  business,  will  be  heard  before  a  judge  at  chambers 
daily  between  10  and  12,  a.m.  Appeals  from  such  motions 
shall  be  submitted  at  the  Saturday  of  the  general  term. 

Rule  V. — ^Notice  of  trial  or  argument  shall  be  for  the  first 
day  of  term. 

Rule  VI. — ^The  clerk  shall  prepare  a  calendar  for  the  general 
term,  and  calendars  for  the  special  terms ;  one  containing  the 
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issues  of  fact  to  be  tried,  and  the  others  containing  the  issues  of 
law. 

EuLE  VII. — ^Where  the  parties  agree  in  writing  to  waive  a 
trial  by  jury  the  note  of  issue  shall  state  such  consent,  and  the 
consent  be  filed  with  the  note  of  issue.  The  clerk  shall  place 
such  causes  on  a  separate  part  of  the  calendar.  Where  the 
parties  consent,  on  a  cause  being  called,  that  the  same  be  tried 
without  a  jury,  such  cause  shall  be  placed  on  such  calendar  in 
its  order. 

Bulk  VIII. — A  term  of  the  court  for  any  other  business  than 
the  trial  of  issues  of  fact  or  law,  shall  be  held  at  chambers  on 
the  first  Monday  of  August,  and  continued  for  four  weeks. 

Bulk  IX. — ^The  present  June  term  of  this  court  is  continued 
until  the  last  Saturday  of  July,  for  trials  and  arguments.  After 
the  third  Monday  of  July,  during  that  term,  causes  will  be  tried 
and  arguments  heard  only  on  consent  of  both  parties. 

Rule  X. — Arguments  of  enumerated  motions  in  causes  com- 
menced before  the  first  day  of  July,  1848,  will  be  heard  at  the 
general  terms,  and  shall  be  brought  on  upon  notice,  as  now  pro- 
Tided  for  by  the  rules  of  the  court,  for  the  first  day  of  such  term. 

These  rules  shall  take  effect  on  the  third  day  of  July,  184:8. 


ADDITIONAL  RULES.— Adopted  Jan.  9,  1850. 

Rule  I. — The  present  calendar  of  issues  of  fact  shall  be  con- 
tinued from  term  to  term,  until  the  same  is  finished,  during  the 
year  1850,  commericing  at  each  succeeding  term,  where  the 
court  left  off  at  the  preceding  term. 

Rule  II. — ^The  causes  hereafter  noticed  for  trial  shall  be  added 
to  the  calendar  at  the  end  thereof,  for  each  term  in  order,  except 
those  which  may  previously  be  upon  the-calendar  for  trial ;  but 
no  new  note  of  issue  need  be  filed  for  any  cause  on  the  calendar. 

Rule  III. — ^Causes  which  may  be  set  down  for  the  third  week 
of  the  term,  if  not  disposed  of  during  the  term,  and  causes  so 
ordered  by  the  court,  shall  be  called  at  the  commencement  of 
the  succeeding  term  before  proceeding  with  the  calendar. 
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EuLB  lY. — Causes  that  are  passed  on  the  calendar,  and  go 
down,  or  are  postponed  for  the  term,  must  be  placed  again 
forthwith  at  the  foot  of  the  calendar  by  the  clerk,  unless  other- 
wise ordered  by  the  court  at  the  time  of  postponement. 

EuLE  V. — ^These  rules  are  not  intended  to  dispense  with  the 
notice  of  trial  for  each  term,  as  required  by  the  statute. 


ADDITIONAL  EULE.— Adopted  March  24,  1850. 

Ordered^ — ^That  orders  to  show  cause  on  non-enumerated 
motions  will  not  hereafter  be  granted,  except  upon  affidavit 
showing  the  necessity  of  making  the  time  of  notice  shorter  than 
is  required  in  the  Code ;  and  where  such  order  is  returnable  on 
any  other  day  than  the  first  day  of  the  special  term,  the  reason 
therefor  must  be  stated  in  the  affidavits  on  which  the  motion  is 
founded. 

The  court  will  hereafter  enforce  the  rule  of  the  Supreme  Court 
in  regard  to  the  printing  of  cases  and  bills  of  exceptions,  except 
where  they  have  already  been  prepared  for  the  use  of  the  court. 


ADDITIONAL  EULE.— Adopted  March  22,  1851. 

For  the  purpose  of  regulating  the  review  of  questions  of  prac- 
tice decided  by  a  single  judge,  tlie  court  adopt  the  following 
rule: 

Upon  the  decision  of  motions  made  before  a  single  judge  at 
chambers  or  at  special  terra,  in  cases  in  which  no  appeal  is 
allowed  by  section  three  hundred  and  forty-nine  of  the  Code, 
the  judge  may,  if  he  deem  the  question  of  such  importance  and 
doubt  as  to  render  a  review  by  the  general  term  proper,  give  a 
certificate  thereof ;  and  the  party  desiring  such  review  shall, 
within  six  days  after  the  decision  of  such  motion,  procure  such 
certificate,  and  serve  a  copy  thereof,  with  a  notice  of  hearing 
for  the  next  general'  term  for  which  the  same  can  be  noticed ; 
and  thereupon  such  motion  shall  be  brought  on  and  submitted 
for  review,  on  written  points,  to  be  shown  to  the  opposite  coun- 
sel and  then  handed  to  the  court. 
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Such  certificates  Bhall  not  operate  as  a  stay  of  proceedings, 
unless  such  stay  of  proceedings  be  expressly  ordered. 


ADDITIONAL  EXILE.— Adopted  May  2,  1857. 

Ordered^ — ^That  appeals  to  the  general  term  from  orders  made 
in  motions  at  special  terms  and  chambers  be  submitted  upon 
certified  copies  of  the  papers  used  on  the  motion,  instead  of  the 
original  papers. 


APPEALS  FEOM  THE  MAEINE  AND  JUSTICES' 
COUETS  OF  THE  CITY  OF  NEW  YOEK. 

(See  Code,  sections  34,  351  to  371.) 

1.  If  the  appellant  does  not  procure  the  return  to  be  made  to 
this  court,  within  the  time  prescribed  in  section  three  hundred 
and  sixty  of  the  Code  of  Procedure,  the  respondent  may  serve 
a  notice  in  -writing,  requiring  the  same  to  be  done  within  ten 
days  thereafter,  and  that  in  default  thereof  he  will  apply  to  the 
general  term,  on  the  first  day  thereof,  for  an  order  dismissing 
the  appeal ;  and  upon  proof  of  the  service  of  such  notice,  and 
of  a  non-compliance  therewith,  such  order  will  be  granted, 
unless  the  court  grant  further  time  therefor. 

2.  If  the  court  below  shall  not  make  the  return  to  this  court 
as  prescribed  by  the  Code,  the  appellant  may  apply  by  motion 
to  a  judge  at  chambers,  to  compel  such  return  by  attachment. 

3.  If  the  return  be  made  and  noticed  pursuant  to  the  Code, 
the  appeal  shall  be  heard  oh  written  arguments  or  points.  The 
appellant  shall  serve  his  argument  or  points  on  the  respondent 
or  his  attorney,  at  least  five  days  before  the  commencement  of 
the  terra.  The  respondent  shall  serve  his  answer  on  the  appel- 
lant or  his  attorney,  before  the  first  day  of  the  term.  The  appel- 
lant may  reply  thereto,  and  the  case  shall  be  submitted  to  the 
court  on  such  first  day  of  the  term  for  which  the  same  shall  be 
noticed.  Only  one  copy  of  the  argument  and  points  shall  be 
prepared  ;  and  if  either  party  omit  to  serve  or  submit  his  points 
or  arguments  as  above  specified,  he  will  be  deemed  to  have 
waived  the  right  to  do  so. 

4.  Either  party  may  move  at  chambers,  before  the  first  day 
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of  the  general  term,  on  notice,  that  the  appeal  be  argued  orally ; 
and  on  good  cause  being  shown  therefor,  such  motion  may  be 
granted. 

5.  The  clerk  shall  make  a  separate  calendar  of  such  appeal 
cases. 

6.  The  appellant  or  respondent  may  furnish  a  fair  copy  of  the 
original  papers  for  the  use  of  the  court. 


Adopted  Seftei^lbes  28,  1857. 

Appeals  from  the  marine  and  district  courts  shall  hereafter, 
and  until  further  order  of  this  court,  be  heai*d  orally  at  the 
general  term  appointed  for  the  submission  thereof. 

The  parties  will  be  confined  on  the  argument  to  a  brief  state- 
ment of  the  facts  and  points  involved,  and  the  authorities  relied 
on,  unless  the  court  shall  otherwise  direct. 


ADDITIONAL  EULES. 

The  following  rules  have  been  adopted  by  the  Court  of  Com- 
mon Pleas  for  the  year  1860 : 

1.  That  a  new  general  calendar  for  the  trial  terms  may  be 
made  up  for  the  year  1860,  notes  of  issue  for  which  must  be 
filed  before  Saturday,  the  24:th  day  of  December,  instant,  speci- 
fying whether  the  issue  is  to  be  tried  "  hy  a  jury^^  or  "  fty  iK^ 
court  without  a  jury  f'^  also  stating  thereon  its  number  upon 
the  calendar  of  1859,  and  if  it  has  been  marked  ^^Dowrty^  when 
it  was  so  marked. 

No  cause  will  be  entered  on  the  calendar  unless  the  note  of 
issue  conforms  to  these  Tequirements. 

2.  There  will  be  but  one  calendar  made  up  for  the  year  1860, 
and  but  one  note  of  issue  need  be  filed  in  any  cause.  Causes 
noted  after  the  January  term  will  be  placed  at  the  foot  of  the 
general  calendar,  according  to  their  dates  of  issue,  causes 
marked  "  Down  "  will  be  placed  at  the  end  of  the  calendar. 

3.  Causes  may  be  generally  reserved  by  a  written  consent  of 
the  attorneys,  filed  at  any  time  hefore  the  case  is  on  the  day 
calendar.  Cases  so  reserved  may  afterward  be  placed  on  the 
day  calendar,  on  the  application  of  either  party  to  the  judge  ai 


RULES  OF  THE  COURT  OP  COMMON  PLEAS.         235 

clumbers^  provided  two  days'  previous  notice  of  such  applica- 
tion be  given  to  the  adverse  party. 

4.  All  causes  marked  "  Off  for  the  tefnrC^  shall  have  priority 
at  the  succeeding  term,  and  will  be  placed  at  the  head  of  the 
calendar  therefor. 

5.  The  calendar  of  causes  to  be  tried  Jyy  the  court  without  a 
jury  will  be  called  at  the  trial  terms  on  the  fourth  Mondays  of 
January,  March,  May,  and  November. 

6.  Fifteen  causes  will  be  placed  on  each  day  calendar,  and  no 
calendar  will  be  made  for  Saturdays. 

7.  At  the  general  terms,  in  appeal  cases  arising  in  this  court, 
the  parties  may  by  consent  reserve  the  argument  until  the 
second  week  in  term,  when  all  so  reserved  will  be  called  in 
their  order  on  the  calendar.  But  in  appeals  from  the  marine 
and  justices'  court  no  such  reservation  will  be  allowed,  and 
counsel  therein  must  be  prepared  for  the  argument  when  the 
case  is  reached  in  its  order. 

8.  In  any  action  on  contract,  where  there  is  reason  to  believe 
that  the  defence  is  interposed  for  delay,  and  that  the  trial  will 
not  occupy  more  than  one  hour,  the  plaintiff  may,  upon  a  notice 
of  four  days,  apply  at  chambers  to  have  the  cause  placed  upon 
the  special  calendar  for  short  causes,  and  which  will  be  made  up 
for  the  last  Friday  in  each  trial  term. 

The  notice  must  be  accompanied  by  the  affidavits  (if  any) 
upon  which  the  motion  will  be  founded. 

If  the  motion  be  granted,  the  order  to  that  effect  shall  forth- 
with be  delivered  to  the  clerk,  with  a  written  notice  specifying 
the  number  of  the  cause  on  the  general  calendar. 

Should  the  trial  occupy  more  than  one  hour,  it  may  be  sus- 
pended, in  the  discretion  of  the  judge  holding  the  court,  and 
the  cause  will  thereupon  be  placed  at  the  foot  of  the  general 
calendar,  unless  otherwise  specially  ordered. 

By  order  of  the  court. 

,  Nathaniel  Jabvis,  Jb.,  Clerk. 

Dec.  1, 1859. 


PRACTICE,  PLEADINGS,  AND   FORMS, 


UNDER 


THE  CODE  OF  PROCEDURE 


PART  I. 
THE  CIVIL  COURTS  OF  JUSTICE  OF  TfflS  STATE. 


TITLE  L— The  Ooubtb  of  Reookd. 
n. — Offioebs  of  the  Couets. 


TITLE  L 

THE  COUBTS    OF  BEOOBD. 

CfiULPTiB  I.  Of  Courts  of  Becord  generally, 
II.  The  Court  of  Appeals, 
in.  The  Supreme  Court. 

rV.  The  Superior  Court  of  the  city  of  New  York. 
y.  The  Court  of  Common  Fleas  of  the  city  and  county  of  New  York. 
YI.  The  Superior  Court  of  the  city  of  Buffalo.     . 
YII.  Mayors*  and  Becorders'  courts. 
Vm.  The  City  Court  of  Brooklyn. 
IX.  County  courts. 

Chapteb  L 
of  coubts  of  beoobd  genebally. 

Abticlb  1.  Of  uniformity  of  practice  in  the  courts. 
2.  When  and  how  to  be  open. 
8.  Disqualification  of  judges  in  certain  cases. 
4.  When  judges  or  others  may  not  practise. 
6.  Appearance  by  attorney. 

(The  preceding  articles  relate  to  all  courts.    The  following 
relate  to  courts  of  record  only.) 

6.  Powers  of  the  courts. 

7.  Discontinuances  and  irregularities. 

8.  Contempt  of  court 

Abt.  1. — Of  uniformity  ofjn^actice  in  the  courts. 

Tliis  treatise  is  confined  to  the  conrts  of  record  in  this  State, 
and  mainly  to  the  practice  of  the  superior  courts  of  record, 
viz.,   the  Supreme  Court,  the  Superior  Court  and  Court  of 
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Uniformity  of  practice.  When  open. 

Common  Pleas  of  the  city  of  New  York,  the  judges  of  which 
meet  in  convention  every  two  years,  and  lay  down  i%les  of 
practice,  which  are  binding  not  only  in  those  three  courts,  but 
also  in  the  county  courts,  so  far  as  they  are  applicable  {cmte^  p. 
150,  §  470),  and  the  city  court  of  Brooklyn  (probably,  see  3  H.  S. 
{5th  ed)  349,  §  4),  and  the  Superior  Court  of  BuflFalo,  unless 
modified  by  that  court  (1  R.  8.  {6th  ed.)  396,  §  60.) 

Certain  statutory  regulations  apply  to  all  courts  in  the  State, 
and  othei-s  to  all  courts  of  record,  which  will  be  noticed  below. 

Differences  of  opinion  exist  between  some  of  the  general 
terms  of  the  Supreme  Court  in  the  eight  districts  into  which  the 
State  is  divided.  The  judges  of  each  district  usually  follow  the 
precedents  of  such  district,  until  the  dispute  is  authoritatively 
settled.  (See  Forman  v,  Forman^  17  How.  257.  Jcnies  v. 
N.  T.  and  Erie  R.  R.,  29  Barb.  626). 

All  such  conflicting  opinions  will  be  fully  and  fairly  repre- 
sented in  this  treatise,  which  is  intended  to  show  the  law  as 
declared. 

The  rules  of  practice  and  pleadings  in  the  Marine  Court  of 
the  city  of  New  York,  in  district  justices  courts  of  that  city, 
and  in  courts  of  justices  of  the  peace  through  the  State,  are 
essentially  different  from  those  prevailing  in  the  higher  courts. 
Such  courts  do  not -enter  into  the  scope  of  this  work,  and  no 
account  will  therefore  be  given  of  them,  or  their  practice.  The 
Court  of  Appeals  has  its  own  special  rules^  but  the  provisions 
of  this  chapter  apply  to  it. 

Art.  2. —  W?ien  and  how  to  he  open. 

"  The  sittings  of  every  court  within  this  State  shall  be  public, 
and  every  citizen  may  freely  attend  the  same-''  (3  R.  S.  {5th 
ed.)  465,  ^l{2id.  274.]) 

"  No  court  shall  be  opened,  or  transact  any  business  on  Sun- 
day, unless  it  be  for  the  purpose  of  receiving  a  verdict,  or  dis- 
charging a  jury."    {Id.  467,  §  16  [275.]) 

"  Sunday"  means  from  midnight  to  midnight,  and  not  merely 
the  daylight.  {Pulling  v.  The  FeqpUy  8  Barb.  384.  Butler  v. 
KeUey,  15  Johns.  177). 

And  though  a  verdict  be  taken,  judgment  must  not  be  entered 
on  Sunday.    {Fulling  v.  The  Feople^  8  Barb.  384). 
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Art.  3.  Disgudlifioaiionof  jvdge%  in  certain  eases. 

Absence  during  argument'] — ^No  judge  except  a  judge  of 
the  Court  of  Appeals,  can  take  part  in  the  decision  of  a  cause 
which  has  been  argued  in  court,  unless  he  was  present  and 
Bitting  as  a  judge  during  the  argument.  (3  R.  8.  {pth  ed.)  465, 
§  2  [2  ii.  276]  ;  qualified  by  Laws  1850,  ch.  41,  p.  46.) 

Bat  he  may  sit  in  court  when  the  decision  is  made,  and  by  his 
presence  form  a  quorum  ;  the  majority  deciding  without  him. 
{Coming  v.  Slosson,  16  N.  Y.  295.) 

Helaiionshyp  or  interest] — No  judge  of  any  court  can  sit,  as 
each,  in  any  cause : 

1.  To  which  he  is  a  party,  or 

2.  In  which  he  is  interested,  or 

3.  In  which  he  would  be  excluded  from  being  a  juror  by  rea- 
son oi^xmsanguinity  or  affim^ity  to  either  of  the  parties.  (3  R.  S. 
{&th  ed.)  465,  [2  id.  275] ;  and  see  also  id.  466,  §  8 ;  Laws  1847, 
cL  280,  §  81.  See  Converse  v.  M'Arthur,  17  Barb.  410,  421 ; 
Past  y.  Blacky  5  Denio,  66 ;  Edwards  v.  Russell^  21  Wend.  63). 

Consanguinity  means  relationship  by  blood.  Affinity  means 
rdationship  by  marriage.    {Carman  v.  JTeiveUj  1  Denio,  26.) 

And  where  the  husband  or  wife  is  dead  without  issue  of  the 
marriage,  the  affinity  ceases.  {Ibid,  and  see  note  to  Cain  v. 
Ingham^  7  Cow.  479.) 

Relationship  to  a  stockholder  in  a  corporation,  where  the 
latter  is  a  party,  is  a  disqualification.  {Place  v.  Butternuts  Co.^ 
28  Barb.  503  ;  [overruling  Bamk  of  Lansmgburg  v.  M^Kie^  7 
How.  369] ;  Wash.  Ins.  Co.  v.  Price^  1  Hopkins,  1 ;  [overrul- 
ing Stuart  V.  Mech.  and  F.  Bank^  19  Johns.  495.]) 

Tiiis  disqualification  is  absolute,  and  cannot  be  waived  by 
consent  of  parties.  {OaJdey  v.  AspinwaUj  3  Coms.  548,  [decided 
however  by  4  to  3,  and  therefore  perhaps  not  res  adjudicata]^ 
followed  in  Place  v.  Butternuts  Co.  28  Barb.  510.) 

A  judgment  rendered  in  violation  of  this  rule  is  absolutely 
void,  and  may  be  impeached  collaterally.  {Foot  v.  Morgan^  1 
Hill,  654 ;  approved  in  3  Coms.  551 ;  and  Place  v.  Butternuts 
Co.  28  Barb.  511.) 

(At  a  recent  term  of  the  Supreme  Court  of  North  Carolina 

16 
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Judge  Battle  declined  to  sit  in  a  cause,  where  a  railroad 
company,  in  which  he  was  a  stockholder,  was  a  party.  (See 
6  iT.  C.  JSep.  {Jonef?Law\  245  note.) 

Moceptions. — ^When  there  is  no  other  judge  who  can  exercise 
jurisdiction,  it  has  been  held  that  the  Constitution  requires  the 
judge  to  hear  the  cause,  notwithstanding  his  relationship  or 
interest. 

Thus  Chancellor  Kent,  after  consultation  with  Ch.  J.  Spencer, 
heard  and  decided  a  suit  brought  by  a  bank  in  which  he  was  a 
stockholder,  partly  because  there  was  no  one  else  authorized  to 
hear  the  appeal,  and  partly  on  the  ground  that  owning  stock 
did  not  make  him  a  party.  {StiMtrt  v.  FarrMri  <md  Mechanic^ 
Bcmk^  19  Johns.  601 ;  disapproved  in  Washington  Ins.  Go.  v. 
Price^  1  Hopkins,  6 ;  Place  v.  Butternuts  Co.^  28  Barb.  605  j 
OaMey  v.  AspimvaUj  3  Coms.  660.) 

And  he  is  said  to  have  decided  a  cause  in  which  his  brother, 
and  another  in  which  his  brother-inJaw  was  a  party.*  (See 
Matter  ofZeefe  and  Wife,  2  Barb.  Ch.  K.  39.) 

Chancellor  Walworth  heard  a  cause  in  which  his  brother  was 
a  party.    (ifa«^  of  Leefe  and  Wife,  2  Barb.  Ch.  K.  39.) 

Judge  S.  B.  Strong  decided  upon  a  claim'of  another  justice  of 
the  court,  when  he  had  at  the  time  a  claim  accruing  of  precisely 
similar  nature.    {People  v.  Edmonds,  16  Barb.  529.) 

Besidence  in  a  county  does  not  disqualify  a  judge  from  sitting 
in  a  case  in  which  such  county  is  interested.  (1  B.  S,  (Sth 
ed.)  901.) 

So  with  residence  in  a  town,  {Id.  887 ;  and  see  People  v* 
JSdmonds,  15  Barb.  530,  631.) 

But  "in  suits  and  proceedings  hy  and  against  towns,  no 
inhabitant  of  either  town,"  is  competent.    {Ibid.) 

Appdlate  judges.'] — ^No  judge  is  to  take  part  in  reviewing  his 
own  decisions  in  another  court.  (3  E.  8.  {Uh  ed.)  465,  §  3  [2  icf. 
276.]) 

This  provision  has  no  application  to  the  Court  of  Appeals, 
and  it  seems  that  it  is  virtually  repealed  by  the  constitution  of 
1846.    (See  Pierce  v.  Delamat&r,  1  Coms.  17.) 

Interest  as  attorney.] — ^No  judge  can  have  a  voice  in  the 
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decision  of  any  cause  in  which  he  has  been  attorney  or  connseL 
(3  R.  S.  {5th  ed.)  466 ;  Lavoa  1847,  ch.  280,  §  81.) 

This  does  not  debar  him  from  sitting  in  mere  intermediate 
proceedings,  as  in  taking  a  bond  npon  postponement  in  a  spe- 
cial proceeding.    {People  v.  Clark^  21  Barb.  216.) 

No  judge  can  take  any  part  in  the  decision  of  "  any  cause  or 
quertion^^  in  which  his  partner  in  any  other  conrt  is  engaged  as 
counsel,  etc.    (8  B.  S.  {Stk  ed.)  466,  §  7 ;  Laws  1841,  eh.  272.) 

Proceedings  m  case  of  Judicial  disqualification.] — ^In  the  Su- 
preme Court  the  cause  may  be  heard  before  another  judge  of 
the  same  district,  but  in  cases  where  (as  in  a  general  term,  three 
judges  must  sit,  and  one  or  more  of  these  may  be  disqualified), 
the  cause  cannot  be  heard  in  such  district,  the  court  may,  on 
Bpecial  motion,  order  it  to  be  heard  in  an  adjoining  district,  to 
be  specified  in  the  order.  (See  3  R.  8.  {6th  ed.)  293,  §  59 ; 
Lav)sim,ch.l5.) 

In  similar  cases  occurring  in  the  county  court,  the  county 
judge  must  make  a  certificate  of  his  disqualification,  and  file  it 
with  the  county  clerk.  The  cause  is  thereby  placed  in  the  Su- 
preme Court,  and  may  continue,  as  if  in  the  county  court,  {Ihid. 
\  58 ;  Lorn  1847,  ch.  470,  §  31.) 

Abt.  4. —  When  judges  {or  others)  may  not  practise. 

1.  Who  may  not  practise  in  any  court 

2.  Who  may  not  in  their  own  courts. 
8.  Whose  partners  may  not  practiae. 

1.  Who  may  not  practise  in  amy  court.'] — No  judge  of  the 
Court  of  Appeals  or  of  the  Supreme  Court  can  practise  as  attor* 
oej  or  counsellor  in  any  court  in  this  State.  (3  R.  S.  {6th  ed.) 
466,  §  9 ;  Laws  1847,  ch.  280,  §  82.) 

Neither  can  any  judge  of  the  New  York  Superior  Court  or 
Common  Pleas.  (3  R.  8.  {5th  ed.)  466,  §  11 ;  Zaws  1847,  ch. 
470,  §49.) 

Neither  can  any  judge  of  the  Superior  Court  of  Buffalo,  nor 
esn  such  judge  practise  in  any  United  States  court.    (3  R.  & 
{Uh  ed.)  333,  §  107 ;  Zaws  1854,  ch.  96,  §  6.)         ^ 
No  judge  or  officer  shall  act  as  attorney  or  counsellor  in  any 
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proceeding  which  has  been  before  him  in  his  official  character. 
(3  R,  S.  {Uh  ed.)  466,  §  13 ;  Laws  1847,  ch.  470,  §  52.) 

This  last  section  aeema  not  to  apply  to  a  justice  of  the  peace. 
(Compare  Fox  v.  Jackson^  8  Barb.  355,  and  People  v.  Clarky 
21  id.  214.) 

2.  WTio  may  not  practise  in  their  own  courts.'] — No  county 
judge  or  recorder  can  practise  in  any  court  of  which  he  is,  or  is 
entitled  to  be,  a  member,  nor  in  any  cause  or  proceeding  which 
originated  in  such  court.  (3  JK.  S.  {5th  ed.)  466,  §§  10, 12 ;  Zmos 
1847,  ch.  470,  §§  48,  60.) 

Ko  judge  can  practise  in  his  own  court,  except  in  suits  in 
which  he  is  a  party  or  in  the  subject-matter  of  which  he  has  an 
interest.    (3  B.  S.  {5th  ed,)  465,  §  4,  [2  id.  275.]) 

Aldermen  of  New  York  city  excepted,  on  filing  a  renuncia- 
tion.   (See  id.  468,  §  23  ;  Laws  1832,  ch.  24.) 

No  clerk  or  deputy  clerk  of  any  court  can  practise  in  such 
conrt.    (3  B.  S.  {5th  ed.)  466,  §  14 ;  Zaws  1857,  ch.  567.) 

No  judge  or  judicial  officer  may  demand  or  re<;eive  any  fees 
or  other  compensation  for  his  advice  in  any  matter  pending 
before  him,  or  which  he  has  reason  to  believe  will  be  brought 
before  him.  (3  R.  8.  {5th  ed.)  466,  §  15  ;  Laws  1830,  ch.  320, 
§38.) 

3.  Partners.] — ^No  judge  can  have  a  partner  practising  in 
the  court  of  which  he  is  a  judge.  (3  R.  S.  {5th  ed.)  465,  §  4 ; 
[2  id.  275]  ;  see  also  id.  466,  §§  9, 12.) 

But  this  section  does  not  apply  to  an  ex-officio  judge  who  does 
not  take  part  in  the  trial  or  decision  of  causes  in  the  court.  {Id. 
465,  §  6  ;  Laws  1839,  ch.  346.) 

No  partner  or  clerk  of  any  j  udge  or  officer,  may  practise  before 
him  in  any  cause  or  proceeding  whatever,  or  be  employed  in 
any  such  matter  originating  before  such  judge  or  officer.  (3 
R.  S.  {5th  ed.)  466,  §  13.) 

No  partner,  or  person  connected  in  law  business  with  any 
county  judge  or  recorder,  may  practise  or  act  in  any  legal  capa- 
city in  any  court  of  which  such  judge  or  recorder  is,  or  is  enti- 
tled to  be,  a  member.  (31 R.  S.  {5th  ed.)  466,  §§  10,  12 ;  Law 
1847,  cA.  470,  §§48,  50.)  J 
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Abt.  5. — Appewrance  ly  Attorney. 

Every  person  of  fall  age  and  sound  mind  may  appear  by 
attorney,  in  every  action  or  plea  by  or  against  him,  in  any  , 
court ;  or  may  appear  and  conduct  bis  case  in  person.    (3  R.  8. 
[Uh  ed.)  467,  §  20 ;  [2  id.  276.]) 

But  no  person  may  appear  on  the  record  in  person,  whilst  he 
has  an  attorney  in  the  cause.    (Hid.) 

A  party  appearing  in  person  is  entitled  to  the  same  costs  as 
if  he  employed  an  attorney.    {3id.  §  22.) 

A  married  woman  cannot  appoint  an  attorney,  but  must 
appear  in  person.  {Bergman  v.  EoweU,  3  Abb.  329 ;  PhUlvpa 
V.  Burr,  4  Doer,  113.) 

Abt.  6. — Powers  of  Courts  of  Record. 

In  addition  to  the  powers  conferred  on  them  respectively, 
courts  of  record  may 

"  1.  Issue  process  of  subpoena  requiring  the  attendance  of  any 
witness  residing  or  being  in  any  part  of  this  State,  to  testify  in 
any  matter  or  cause  pending  in  such  court ; 

"2.  Administer  oaths  to  witnesses  in  any  such  matter  or 
canse,  and  in  all  other  cases  in  which  it  may  lie  necessary  in 
the  exercise  of  the  powers  and  duties  of  such  courts ; 

"  3.  Devise  and  make  such  new  writs  and  forms  of  proceed- 
ings as  may  be  necessary  to  carry  into  eflfect  the  powers  and 
jnrisdiction  possessed  by  them."  (3  R.  8.  {Sth  ed.)  468,  §  1 ; 
[2  id.  276.]) 

It  may  be  doubted  whether  this  provision  includes  aU  courts 
of  record,  or  only  those  named  in  the  original  Revised  Sta- 
tutes, viz.,  Chancery,  Supreme  Court,  Common  Pleas,  and 
Mayor's  Courts.  As  most  of  these  powers  are  expressly  con- 
ferred on  the  other  courts,  in  the  statutes  creating  them,  the 
question  may  be  of  little  importance."* 

Aet.  7. — Discontin/uanoes  and  Irregularities. 

No  process  or  proceeding  is  to  be  discontinued  in  "  any  of 
the  said  courts"  (see  last  article),  by  reason  of  a  vacancy  in  the 
office  of  any  or  all  the  judges,  but  their  successors  may  hear  the 
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same,  as  if  it  had  commeDced  before  them.    (3  R.  8.  (^th  ed.) 
469,  §  2 ;  [2  'Id.  277.]) 

Nor  by  reason  of  any  court  of  record  failing  to  meet  at  the 
time  appointed,  bnt  snch  process  or  proceeding  shall  be  retnm- 
able  or  continaed  at  the  next  term,  upon  the  same  notice, 
if  any,  that  was  required  at  the  term  which  failed.  {Tbid. 
§3.) 

Adj(mm7nents.'\ — ^No  omission  to  adjourn  the  court  from  day 
to  day,  previous  to  the  final  adjournment,  vitiates  any  proceed- 
ing in  any  court  of  record.    {Ibid.  §  4.) 

"  The  adjournment  of  any  court  before  the  expiration  of  its 
term,  shall  not  affect  the  teste,  return  or  service  of  any  writs 
issued  prior  or  subsequent  to  such  adjournment^'     {IJnd.  %  5.) 

Art.  8. — Contempt  €f  Court. 

^verj  court  of  record  has  power  to  punish  as  for  a  criminal 
contempt,  the  following  acts,  and  no  others : 

"  1.  Disorderly,  contemptuous,  or  insolent  behavior,  commit- 
ted during  its  sitting,  in  immediate  view  and  presence,  and 
directly  tending  to  interrupt  its  proceedings,  or  to  impair  the 
respect  due  to  its  authority. 

^^  2.  Any  breach  of  the  peace,  noise,  or  other  disturbance, 
directly  tending  to  interrupt  its  proceedings. 

"  3.  Willful  disobedience  of  any  process  or  order,  lawfully 
issued  or  made  by  it. 

"  4.  Eesistanoe  willfully  offered  by  any  person  to  the  law- 
ful order  or  process  of  the  court. 

^^  5.  The  contumacious  and  unlawful  refusal  of  any  person 
to  be  sworn  as  a  witness,  and  when  so  sworn,  the  like  refusal 
to  answer  any  legal  and  firoper  interrogatory. 

*'  6.  The  publication  of  a  false  or  grossly  inaccurate  report 
of  its  proceedings. 

^*  But  no  court  can  punish  as  a  contempt,  the  publication  of 
true,  full,  and  fair  reports  of  any  trial,  argument,  proceeding, 
or  decision,  had  in  such  court."  (3  B.  S.  {6th  ed.)  469,  §  8; 
[2  id.  278.]) 
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8nch  contempt  may  be  punished  by  a  fine  of  $250,  and 
impiiflonment  for  30  days,  with  an  additional  term  of  80  days 
in  case  the  fine  is  unpaid ;  or  by  a  smaller  sum  or  shorter  term, 
at  the  discretion  of  the  court    {lUd.  §  9.) 

GoortB  of  record  have  also  power  to  punish,  aa  for  contempt, 
any  neglect  or  violation  of  duty,  by  which  the  rights  of  a 
foitor  may  be  prejudiced,  in  certain  cases  specified  by  statute. 
(SeeSiZ.  &{&th  «?.)849;[2idJ.  584.]) 

For  illustrations  of  such  cases,  see  People  v.  Compton^  1 
Ducr,  512,  affirmed  sub  nom.  People  v.  Sturtefoant^  5  Seld. 
S63  (overruling  in  effect  MUTum  v.  Sharp^  15  Barb.  224) ; 
Livingdon  v.  Fitzgerald^  2  Barb.  896 ;  CoddmgUm  v.  WMy  4 
Sand.  639. 


Ghafteb  n. 

THB  OOUBT  OF  APPEALS. 

AsncLi  1.  Orgftnisation  of  the  court 
2.  Officers  of  the  court 
8.  Its  jurisdiction. 

4.  Its  powers. 

5.  Judgment 

6.  Terms. 

7.  Rules  and  Calendars. 

.  Art.  1. — Organization  of  the  Court. 

The  Court  of  Appeals  ia  the  highest  court  in  the  State 
*  except  the  court  for  the  trial  of  impeachments,  whose  jurisdic- 
tion is  of  course  limited,  and  which  has  met  but  once  since 
the  Constitation  of  1846  was  adopted,  viz.,  in  1853. 

The  Constitution  provides  that  this  court  shall  consist  of 
eight  judges ;  four  chosen  by  the  people  for  eight  years,  and 
four  to  be  taken  from  those  justices  of  the  Supreme  Court 
having  the  shortest  time  to  serve.    {Const  Art.  vi.  §  2.) 

By  the  judiciary  act  of  1847,  the  Supreme  Court  justices 
of  the  let,  8d,  5th  and  7th  districts,  having  the  shortest  time 
to  serve,  sit  in  the  Court  of  Appeals  for  1880,  and  the  justices 
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of  the  2d,  4th,  6th  and  8th  districta  sit  in  1861,  and  bo  on,  for 
every  alternate  year.  (1  JR.  S.  {5th  ed.)  387,  §  5 ;  Laws  1847, 
cL  280.) 

Chief  Judge.'] — ^The  judge  having  the  shortest  time  to  serve, 
is  the  chief  judge  of  the  court.  (1  JR.  8.  {Uh  ed)  386 ;  JLwwb 
1847,  ch.  280,  §  5.) 

Quorum.y-^ix  judges  constitute  a  quorum.  (8  R.  8.  {5th 
ed.)  260 ;  Laws  1847,  ch.  280,  §  6.  Held  constitutional,  Oakley 
V.  Aspiivwally  3  Corns.  569.) 

When  a  Judge  should  not  sit.] — ^Judges  of  the  CJourt  of 
Appeals  should  take  part  in  deciding  appeals  from  their  own 
decisions  in  inferior  courts.  {Pierce  v.  Ddamaier^  1  Coma.  17, 
overruling  3  R.  8.  {5th  ed.)  465,  §  3,  [2  id.  275.])      " 

Bat  the  rules  of  interest,  consanguinity,  and  affinity,  apply 
in  all  respects  to  judges  of  this  court.  {Oaldey  v.  Aspinwallj  8 
Corns.  547,    See  o/nte^  p.  241.) 


Art.  2. — Officers  of  the  Court. 

Clerk.'] — The  clerk  of  this  court  is  elected  by  the  people,  for 
a  term  of  three  years. 

He  is  ex  officio  clerk  of  the  Supreme  Court.  His  office  must 
be  kept  at  Albany.    {Const.  Art.  6,  §  19.) 

The  clerk  appoints  a  deputy,  who  performs  the  duties  of  his 
office  in  his  absence.  (3  Ri  8.  {5th  ed.)  409 ;  JLaws  1847,  ^. 
277,  §  12.) 

Reporter.] — An  officer,  called  "  The  State    Reporter,''  is  • 
appointed  for  three  years,  by  the  Grovemor,  Lieut.-Qovemor, 
and  Attorney-General.  (3  R.  8.  {5ih  ed.)  262 ;  Laws  1848,  ch. 
224.) 

The  decisions  of  this]  court  are,  of  course,  the  authoritative 
exposition  of  law  in  the  State.  The  reporters,  thus  far,  have 
been  Messrs.  G.  F.  Comstock  (Corns.),  H.  B.  Selden  (Seld.), 
F.  Kernan  (Kern.),  and  E.  P.  Smith  (N.  Y.)  These 
reports  are  now  published  under  the  title  of  "New  York 
Eeports.'* 


■ 
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From  what  conrto  appeals  lie.  In  what  cases. 

Akt.  3. — Jmiadiction  of  the  Court. 

Courts  from  which  appeal  lies.'] — This  court  has  "  exclusive 
jnrisdiction  to  review  upon  appeal  every  acttial  determina- 
tion "  made  at  a  general  term  by 

1.  The  Supreme  Court. 

3.  The  Superior  Court  of  the  city  of  New  York. 

3,  The  Court  of  Common  Pleas  for  the  city  and  county  of 
Kew  York. 

4.  The  Superior  Court  of  the  city  of  Buffalo.  {Ante,  p.  7,  §  11.) 
Appeals  to  the  Court  of  Appeals  are  not  allowed  ^'  in  an 

action  originally  commenced 

1.  Iq  b  court  of  a  justice  of  the  peace,  or 

2.  In  a  justice's  court  of  any  of  the  cities  of  this  State,  or 

3.  In  the  Marine  Court  of  the  city  of  New  York,  or 

4.  In  an  assistant  justice's  court  of  that  city, 

nnless  any  such  general  term  shall,  by  order  duly  entered,  allow 
such  appeal  before  the  end  of  the  next  tenn  after  which  such 
judgment  was  entered."    {Ante^p.  8,  §  11.) 

"The  foregoing  prohibition  shall  not  extend  to  actions  discon- 
tinued before  a  justice  of  the  peace,  and  prosecuted  in  another 
court,  pursuant  to  sections  60  and  68  of  this  Code."  (Ante^p. 
8,  §11.) 

All  cases  pending  in  the  late  court  for  the  correction  of 
errors  on  the  fii-st  of  July,  1847,  were  transferred  to  this  court 
by  the  Constitution.  {Const.  Art.  6,  §  25 ;  Laws  1847,  oh. 
2S0,  §  12.) 

In  what  cases.] — ^The  Court  of  Appeals  has  jurisdiction  over 
appeals  in  the  following  cases,  and  no  other : 
I.  (1.)  In  a  judgment  in  an  action  commenced  therein,  or 
brought  there  from  another  court ; 
(2.)  And  upon  the  appeal  from  such  judgment  to  review 
any  intermediate  order  involving  the  merits,  and 
necessarily  affecting  the  judgment. 
n.  In  an  order  affecting  a  substantial  right,  made  in  such 
action 
(1.)  When  such  order  in  effect  determines  the  action,  and 
prevents  a  judgment  from  which  an  appeal  might  be 
taken. 
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(2.)  And  when  such  order  grants  a  new  trial ; 

(3.)  But  no  appeal  to  the  Court  of  Appeals,  from  an  order 
granting  a  new  trial,  shall  be  effectual  for  anj  pur- 
pose, unless  the  notice  of  appeal  contain  an  assent 
on  the  part  of  the  appellant,  that  if  the  order  be 
affirmed,  judgment  absolute  shall  be  rendered 
against  the  appellant. 

(4.)  Upon  every  appeal  from  an  order  granting  a  new 
trial,  if  the  Court  of  Appeals  shall  determine  that 
no  error  was  committed  in  granting  the  new  trial, 
they  shall  render  judgment  absolute  upon  the  right 
of  the  appellant ; 

(5.)  And  after  the  proceedings  are  remitted  to  the  court 
from  which  the  appeal  was  taken,  an  assessment  of 
damages,  or  other  proceedings  to  render  the  judg- 
ment effectual,  may  be  there  had,  in  cases  where 
such  subsequent  proceedings  are  requisite. 
ni.  In  a  final  order  affecting  a  substantial  right  made 

(1.)  In  a  special  proceeding,  or 

(2.)  Upon  a  summary  application,  in  an  action  after  judg- 
ment."   {AnU,p.  7,  8,  §  11.) 

Art.  4. — Powers  of  the  Cami. 

^^  The  Court  of  Appeals  may  reverse,  affirm,  or  modify,  the 
judgment  or  order  appealed  from,  in  whole  or  in  part,  and  as  to 
any  or  all  of  the  parties."    {AtUe^p.  8,  §  12.) 

"  Its  judgment  shall  be  remitted  to  the  court  below,  to  be  en- 
forced according  to  law."    {Ibid.) 

Aet.  6. — Judgment. 

"  The  concurrence  of  five  judges  is  necessary  to  pronounce  a 
judgment."    {Ante,  p.  8,  §  14.) 

"  If  five  do  not  concur  the  case  must  be  reheard."     {Ibid.) 

^^  But  no  more  than  two  rehearings  shall  be  had,  and  if,  on' 
the  second  rehearing,  five  judges  do  not  concur,  the  judgment 
shall  be  affirmed."    (Ibid.) 

An  affirmance  under  this  section,  for  want  of  the  concurrence 
of  five  judges,  does  not  settle  the  law  for  any  future  case  of  the 
same  kind.    {Morse  v.  Oocld^  1  Kern.  285 ;  People  v.  Mayor 
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of  New  Tark^  26  Wend.  262;  Mmg  t.  BcenJc  of  U.  8.,  11 
Wheat.  78. 

But  where  a  jndgment  is  pronounced  in  open  court,  before  a 
fiill  bench,  without  dissent,  it  cannot  be  questioned  on  the 
ground  of  anj  private  differences  of  opinion  among  the  judges. 
(Xa9on  Y.  Janesj  8  Corns.  875 ;  and  see  OaJUey  v.  AspimodUj 
id.  557.) 

MoHons  may  be  decided  by  a  majority  of  the  judges  present, 
Biz  being  a  quorum.    {Oakley  v.  Aepinwallj  3  Ooms.  669.) 

Abt.  6. — Terms  of  the  ffourt. 

There  are  four  terms  held  every  year,  on  the  first  Tuesday  of 
January,  the  fourth  Tuesday  of  March,  the  third  Tuesday  of 
June,  and  the  last  Tuesday  of  September,  and  continued  for  as 
long  a  period  as  the  public  interests  may  reqaire.  {Ante^p.  8, 
§13. 

Additional  terms  shall  be  appointed  and  held  by  the  court 
when  the  public  interest  requires  it.    {Ibid.) 

And  a  term  for  consultation  and  decisions  only  is  held  in 
December  every  year.    (See  7  How.  240.) 

Where  kdd.'] — The  terms  of  the  court  are  all  held  in  the 
Capitol,  in  the  city  of  Albany,  except  that  the  court  may 
appoint  one  term  to  be  held  in  the  city  of  New  York.  {AntCj 
1^.8,  §13.) 

But  the  court  may  meet  at  any  building,  and  may  order  the 
sheriff  to  appoint  rooms  and  all  other  necessaries.  {Antejp. 
9,  §§15, 16.) 

Adjournment.'] — ^Any  one  judge  may  adjourn  the  court. 
{AfUe,p.  9,  §  16.) 

Abt.  7. — Hides  and  Calendars. 

Sides.'] — ^The  court  has  power  to  make  rules  not  inconsistent 
with  the  Code.    {Ante^p.  160,  §  469.) 

But  no  each  rule  is  of  any  force  until  it  has  been  published 
once  a  week  for  three  weeks  in  the  State  paper  at  Albany.  (3 
S.  8.  {5th  ed.)  262 ;  Loms  1847,  ch.  470,  §  4.) 

Calendars.] — ^^  The  court  may,  by  general  rules,  provide  what 
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causes  shall  have  a  preference  on  the  calendar."    {Ante^  p.  8, 

§13.) 

Criminal  causes  have  a  preference,  on  motion  of  the  people. 
{Ante^p.  172  ;  Eitle  13,  Cav/rt  of  AjppeaJs.) 

And  civil  causes,  in  which  the  people  are  a  party,  and  the 
attorney-general  the  attorney  of  record,  have  a  preference  in 
all  courts  of  this  State.    {La/ws  1858,  oh.  37,  §  1.) 

But  such  preference  will  not  be  had,  unless  the  attorney  for 
the  State  give  notice,  at  the  time  of  service  of  notice  of  trial  or 
argument,  of  the  day  on  which  he  shall  move  the  trial  or  hea^ 
ing  of  the  cause.    {Tbi^-) 

"  In  case  the  same  shall  not  be  moved  by  the  attorney  for  the 
State  on  such  day,  the  defendant  shall  have  the  right  to  move 
the  trial  or  argument  of  the  action."    {Ibid.) 

*'  And  the  trial  or  argument  shall  not  be  moved  out  of  its 
order  on  any  other  day  than  the  day  specified  in  such  notice, 
unless  the  court  shall  otherwise  direct."    {Ibid.) 

For  other  preferred  causes,  see  arUe^pp,  173, 174. 

Second  Appeals,'] — "On  a  second,  and  each  subsequent 
appeal  to  this  court,  the  cause  shall  be  placed  upon  the  calen- 
dar as  of  the  time  of  filing  the  return  on  the  first  appeal." 
{Ante,p.%,%lZ.) 


Chapter  III. 

THE  SUPBESfE  OOUI 

Articlk  1. 

Organization  of  the  court. 

2. 

Officers. 

8. 

JuriBdiction. 

4. 

Powers  of  the  court. 

5. 

Powers  of  Judges  out  of  court. 

6. 

Supreme  court  Commissioners. 

•7. 

Circuits. 

8. 

Terms. 

9. 

Rules  and  Calendars. 

10. 

Appeals. 

Art.  1. — Orgcmisation  of  the  Court. 

The  present  Constitution  made  a  vast  change  in  the  structure 
and  nature  of  this  court,  which,  however,  in  reality  brought  it 
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back  as  nearly  as  might  be  to  the  original  standard  of  1691,  in 
proportion  to  the  number  of  population  and  extent  of  territory 
of  the  State. 

Originally  this  coort  consisted  of  one  chief  justice  and  four 
associate  justices,  and  so  remained  from  1691  to  1823,  when  the 
Constitution  of  1821  went  into  effect,  diminishing  the  whole 
number  of  justices  to  three,  but  authorizing  the  legislature  to 
diTide  the  State  into  circuits,  which  was  done,  and  eight  circuit 
judges  appointed,  appeals  being  taken  from  them  to  the  Su- 
preme Court.    {L(ma  1823,  p.  209.) 

It  is  somewhat  remarkable  that  this  court  was  originally 
oiganized  for  a  temporary  period  only,  and  was  continued  and 
made  permanent  by  ordinance  of  the  governor  and  council  of 
the  colony,  without  any  proper  legislative  authority,  and  that 
the  only  real  foundation  for  the  existence  of  the  court  for  150 
years  lay  in  the  general  consent  of  the  people,  so  far  as  can  now 
be  ascertained.  (^eQ  SmitK a  History  of  Nefvo  York;  Ordham 
wi  Jurisdiction  ;  2  Revised  Laws^  Appendix,  jp.  11.) 

The  Constitution  of  1777  simply  recognized  the  existence  of  the 
court,  by  confining  the  term  of  the  judges  to  their  attainment 
of  the  age  of  60  years,  and  prescribing  their  duties  in  some 
special  cases. 

The  Constitution  of  1821  referred  to  it  in  a  similar  manner, 
omitting  all  definitions  of  its  jurisdiction. 

The  Eevised  Statutes  prescribed  that  the  Supreme  Court 
should  possess  the  powers  and  exercise  the  jurisdiction  which 
belonged  to  the  Supreme  Court  of  the  colony  of  New  York, 
with  such  modifications  as  were  imposed  by  law.  (2  R.  S.  {ist 
ed.)  196,  §  1 ;  and  see  "  Jurisdiction,"^?^,  p.  269.) 

The  present  Constitution,  adopted  in  1846,  provides  that 
'<  there  shall  be  a  Supreme  Court,  having  gener^  jurisdiction 
in  law  and  equity."    {Const.  Art.  6,  §  3.) 

The  Supreme  Court  now  consists  of  thirty-three  judges,  elected 
by  the  people  for  a  term  of  eight  years  each.  The  State  is  divided 
into  eight  judicial  districts,  of  which  the  city  of  New  York  must 
always  be  one,  each  district  electing  four  judges,  except  New 
York  city,  which  elects  five.  {Const  Art.  6,  §  4 ;  Zaws  1852, 
eL  374.)' 
As  will  be  seen  hereafter,  under  the  head  of  "  circuits,"  these 
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districts  are  kept  so  distinct  that  there  may  properly  be  said  to 
be  eight  separate  Sapreme  Ooorts  in  the  State,  having  to  some 
extent  concurrent  jurisdiction.  It  will  be  seen  by  referring  to 
the  debates  in  the  Convention,  that  the  disadvantages  of  this 
state  of  things  were  considered,  but  that  it  was  on  the  whole 
judged  better  than  to  have  causes  in  such  enormous  arrears  as 
was  then  alleged  to  be  the  case.  (See  CansHtfuHonal  Debates^ 
^.  482,  etc.) 

In  each  judicial  district,  the  justice  who  has  the  shortest 
time  to  ser^e,  not  being  called  to  serve  in  the  Court  of  Appeals, 
is  the  presiding  justice;  (3  R.  S.  (5^A  ed.)  387,  §  7 ;  LoetM 
1847,  ch.  280.) 

The  justices  of  this  court  having  the  shortest  time  to  serve  are 
required  to  serve  one  year  in  the  Court  of  Appeals — one  half 
of  them  one  year,  and  the  other  half  the  next  (3  R.  S.  (5<A 
ed.)  387,  §  6,  Imos  1847,  ch.  280.) 

There  are  other  statutory  provisions  that  do  not  fall  within 
the  scope  of  this  work,  as  they  are  only  necessary  to  be  com- 
plied with  by  justices  of  the  court,  and  we  are  not  aware  that 
any  advantage  can  be  taken  at  the  bar  on  account  of  judicial 
neglect  of  them. 

Art.  2. — Officers  of  the  Court. 

The  general  duties  of  officers  of  this  court,  in  common  with 
similar  officers  of  other  courts,  are  considered  elsewhere,  so  far 
as  is  consistent  with  the  limits,  imposed  upon  this  work.  (See 
eJiap.  10.) 

The  officers  of  this  court  are 

1.  The  Clerks. 

2.  The  Criers. 

3.  Reporters. 

4.  Attorneys  and  Counsellors. 

Sheriffs,  Coroners,  Commissioners  of  Deeds,  and  ITotaries 
Public,  are  to  a  certain  extent  officers  of  this  as  of  all  other 
courts  of  record. 

1.  Clerha. 

The  clerk  of  the  Court  of  Appeals  is  ex-offido  clerk  of  the 
Supreme  Court. 
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CkAa,  (Men.  Reporters. 

Clerks  of  the  various  counties  are  ex-officio  clerks  of  the  court 
for  their  respective  countieB.    {Conri.  Art.  6^  §  19.) 

,  Deputt/  Clerk] — ^Every  county  clerk  must  appoint  a  deputy, 
who  performs  his  duties  in  his  absence. 

When  the  clerk  is  out  of  his  county,  he  has  no  power  to  do 
any  official  act.    The  deputy  muri  then  be  resorted  to. 

Qfilce  jBottTsJ] — ^Tbe  clerk  of  the  county  of  Kew  York  must 
his  ofBce  open  from  9  a.m.  to  4  p.m. 

All  other  county  clerks,  from  9  to  12  a.m.  and  from  2  to  6 
P.M.    (3Jff./S(6^A^.)  475,  §42  [2^^.285.]) 

Papers  may  be  filed  and  business  done,  out  of  these  hours, 
bat  no  priority  will  be  gained  thereby,  e.  g,y  papers  filed  after 
time  in  the  evening  must  stand  on  record  as  of  nine  the  next 
morning,  and  two  or  more  documents  filed  before  9  a.m.  must 
be  placed  on  an  equal  footing,  as  if  filed  simultaneously.  (  War- 
(ia?  V.  Jtfiwwi,  10  Wend.  573.) 

Judgments  may  not  be  entered  or  docketed  out  of  legal  o£Sce 
hours.    {Ante  p.  179  ;  Rule  9,  Swpreme  Court) 

2.  Criers. 

The  county  judge  of  each  county  appoints  a  crier  for  all 
courts  of  record  in  such  county.  (3  B.  8.  {Uh  ed.)  479,  §  73  ; 
ZflW  1855,  ch.  530.) 

8.  Reportere. 

The  reporter  of  the  court  was  formerly  appointed  by  the 
laeut-Govemor,  chancellor  and  chief  justice,  but  his  office 
ceased  on  the  adoption  of  the  Constitution  of  1846.  Oliver  L. 
Barbour,  Esq.,  formerly  the  official  chancery  reporter,  has 
reported  the  decisions  of  the  court  ever  since,  with  much  ability, 
and  has  now  issued  more  volumes  than  any  of  his  official  prede- 
cessors. 

But  it  is  worthy  of  note  that  in  the  U.  S.  Circuit  Court,  it  was 
lately  held  that  regular  reporters  for  publication  were  quasi 
officers  of  the  court,  and  should  be  exempted  from  jury  duty. 
(Gase  of  j1«  J.  Oroham^  not  reported.) 
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Officers.  Attorneys  and  counsellors. 

4.  Attorneys  and  Counsellors. 

Before  the  adoption  of  the  new  Constitution,  a  period  of  seven 
years'  study  was  an  indispensable  pre-requisite  to  admission  to 
practise  as  an  attorney,  and  three  years'  practice  further  ensued 
before  attaining  the  degree  of  counsellor. 

The  Constitution,  however,  declares  that  ^'  any  male  citizen 
of  the  age  of  21  years,  of  good  moral  character,  and  who  pos- 
sesses the  requisite  qualifications  of  learning  and  ability,  shall 
be  entitled  to  admission  to  practise  in  all  the  courts  of  this 
State."    {Const.  Art.  6,  §  8.) 

The  Legislature,  under  this  provision,  conferred  power  upon 
the  Supreme  Court  to  admit  and  to  regulate  attorneys  for  all 
the  courts.     {Laws  1847,  ch.  280,  §  75.) 

The  court  has  accordingly  provided  that  candidates  for  admis- 
sion shall  be  examined  in  open  court,  on  the  first  Wednesday 
of  the  second  and  fourth  general  terms  of  each  judicial  district 
(usually  May  and  November).  {Ante^  p.  176  ;  JRtde  1,  Supreme 
Court.) 

Preliminary  Hequisites.'] — ^To  entitle  an  applicant  to  an 
examination,  he  must  prove  to  the  court : 

1.  That  he  is  a  citizen  of  the  United  States ; 

2.  That  he  is  21  years  of  age ; 

3.  That  he  is  a  resident  of  the  district  in  which  he  applies. 
These  facts  may  be  proved  by  his  own  affidavit 

He  must  give  a  certificate  of  a  reputable  counsellor  of  the 
court,  or  some  other  reputable  person  known  to  the  court,  to 
show  his  good  moral  character.  But  this  certificate  is  not  con- 
clusive.   {Antej  p.  176  ;  Hule  2,  Supreme  Court.) 

Ecamination."] — Applicants  must  sustain  a  satisfactory  exami- 
nation upon  the  law  of 

1.  Keal  and  personal  property.      9.  Wills. 

2.  Contracts.  10.  Bailments. 

3.  Partnership.  11.  Corporations. 

4.  Negotiable  papers.  12.  Personal  rights. 

5.  Principal  and  agent.  13.  Domestic  relations. 

6.  Principal  and  surety.  14.  Equity  jurisprudence. 

7.  Insurance.  15.  Pleadings  and  practice. 

8.  Executors  and  administrators,  16.  Evidence.     {Ibid.) 
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Applicants  from  other  States  must  conform  to  these  rules, 
unless  they  produce  a  certificate  from  a  judge  of  the  highest 
court  of  original  jurisdiction  in  the  State  from  which  they  come, 
to  the  effect  that  for  three  years,  immediately  preceding,  they 
have  practised  as  attorneys  and  counsellors  in  such  court,  and 
are  in  good  standing  as  such.    {Hid.) 

Oath  of  office,'] — Applicants  admitted  must  sign  a  roll,  and 
subscribe  and  take  the  constitutional  oath  of  oflSice.    {Ibid.) 

It  is  usual  to  take  a  diploma  from  the  clerk,  signed  by  the 
presiding  justice,  for  which  the  clerk  charges  liberally,  but  this 
is  not  a  matter  of  necessity. 

After  being  admitted  by  this  court,  attorneys  are  competent 
to  practise  in  any  court  of  the  State,  without  further  license. 
{Laiffs  1847,  ch.  280,  §  75.) 

Other  modes  ^of  admission.'] — No  other  court  has  power  to 
admit  any  person  to  practise  as  an  attorney  in  it  {Matter  of 
Brewer,  3  How.  169.) 

The  legislature  in  1847  enacted,  that  "  any  person  of  good 
moral  character,  although  not  admitted  as  an  attorney,  may 
manage,  prosecute,  or  defend  a  suit  for  any  other  person,  pro- 
vided he  is  specially  authorized  for  that  purpose  by  the  party 
for  whom  he  appears,  in  writing,  or  by  personal  nomination  in 
open  court.''    {Laws  1847,  j>.  647,  ch.  470,  §  46.) 

This  provision  has  been  declared  unconstitutional  by  Willabd 
and  Edwabds,  J. J.,  with  the  concurrence  of  all  the  judges  of 
the  Supreme  Court  in  the  first  district.  {M}Ko(m  v.  Demies, 
3  Barb.  196  ;  BvUard  v.  Van  Tassel,  3  How.  402.) 

If  it  is  constitutional,  such  special  appointment  can  be  made 
only  upon  satisfactory  evidence  to  the  court  of  the  good  moral 
character  of  the  appointee,  and  upon  the  order  of  the  court  duly 
made  thereon.    {Roy  v.  Harley,  1  Duer,  637.) 

Hie  legislature  of  1860  authorized  the  committees  of  exami- 
nation in  the  law  schools  of  the  Kew  York  University  and 
CSolambia  College  to  grant  diplomas  for  admission  to  practise 
as  attorneys  and  counsellors  in  any  court  of  this  State.  {Laws 
1860,  pp.  310,  342 ;  chaps.  187,  202.) 
Tliese  laws  have  recently  been  held  constitutional  by  the 

17 
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court  of  appeals.  {Gooper^s  case^  N.  T.  Trans.  Nov.  16, 1860 ; 
reversing  Matter  of  the  graduates  of  the  New  York  UnwersUjfj 
31  Barb.  353.) 

Jiegulations  for  conduct.] — ^The  conduct  of  attorneys  and 
counsellors  is  regulated  bj  many  decisions  of  the  courts,  and 
by  some  statutory  provisions,  which  we  shall  notice  very  briefly. 

Deceit  or  collusion,  with  intent  to  deceive  the  court  or  any 
party,  is  a  misdemeanor.  (3  H.  JS.  {6th  ed.)  477,  §  65  [2  id. 
286.]) 

Willful  delay  in  prosecuting  a  suit  and  false  charges  are  pun- 
ishable with  treble  damages.    {Ibid.  §  56.) 

An  attorney  lending  the  use  of  his  name  to  a  person  not  a 
partner  or  clerk  with  him,  incurs  a  penalty  of  $50.     {Ibid.  §  57.) 

Purchasing  things  in  action,  with  intent  to  sue  upon  them,  is 
a  misdemeanor.    (3  B.  S.  {6th  ed.)  478,  §  56  ;  [2  id.  288.]) 

So  is  the  lending  money  to  procure  suits.     {Ibid.  §  59.) 

The  constitutionality  of  these  laws  was  sustained  in  PeopU 
V.  Wallbridge,  6  Cow.  517  ;  3  Wend.  120. 

Whether  they  (so  far  as  champerty  and  maintenance  are 
concerned),  are  abolished  by  the  Code,  query.  {Barry  v.  Whit- 
ney, 1  Code  Eep.  N.  S.  102.) 

The  courts  have  certainly  the  power  to  revise  any  arrange- 
ment made  between  the  attorney  and  client  that  savors  of  frand 
or  oppression.    {Ibid.) 

Duties  to  clients^ — Attorneys  are  bound  to  use  proper  care 
and  judgment  in  conducting  suits.  They  are  also  bound  to  the 
utmost  good  faith  with  their  clients,  and  are  not  allowed  to 
change  sides  in  a  cause,  nor  to  abandon  it  after  commencing  in 
it,  (unless  their  clients  persistently  refuse  to  pay  their  disburse- 
ments), nor  to  use  information  received  from  a  client,  to  his 
detriment.  They  may  be  compelled  on  motion  to  pay  over 
money  belonging  to  a  client,  and  obtained  by  them  in  a  pro- 
fessional capacity.  (See  Oranfs  Case,  8  Abb.  357  ;  People  v. 
Wilson,  5  Johns.  368.) 

Change  of  attorney.] — "  An  attorney  may  be  changed  by 
consent,  or  upon  cause  shown,  and  upon  such  terms  as  shall  be 
just,  upon   the  application  of  the  client;   by  the  order  of  a 
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justice  of  the  court,  and  not  otherwise."    {AnUy  p.  180 ;  Rule 
Supreme  Court.) 

Stipidations.'] — Stipulations  between  attorneys  and  parties 
are  not  binding  unless  in  writing.  {Ante^  p.  180 ;  Hule  13, 
Supreme  Court.) 

Lien  for  costs,'] — ^The  attorney's  lien  for  costs  is  not  abolished 
by  the  Code.   {JSooney  v.  Second  Av.  R.  R.  18  N.  Y.  368.) 

And  he  has  a  lien  against  all  parties  having  notice,  for  tlie 
amount  agreed  upon  by  his  client.     {Ibid.) 

The  general  rules  which  govern  attorneys  are  so  fully  and 
ably  laid  down  in  the  third  edition  of  Graham's  Practice,  that 
ve  shall  omit  them  here,  and  refer  our  readers  to  that  work  for 
full  information.  These  rules  are  very  little  altered  by  the 
Code,  as  will  be  seen  under  the  head  of  arrest  and  bail,  and  the 
decisions  cited  above. 

Art.  3. — Jurisdiction,  of  the   Court. 

SuBD.  1.  General  jurisdiction. 

2.  Where  it  has  no  jurisdiction. 

S.  Jurisdiction  in  special  cases. 

4.  Eqiiitable  jurisdiction. 

5.  Appellate  jurisdiction. 

SuBO.  1. — OeneraX  Jurisdiction. 

Tliis  court  has  "  general  jurisdiction  in  law  and  equity." 
(Const.  Art.  6,  §  3.) 

Its  jurisdiction  will  always  be  presumed  until  the  contrary 
appears;  (whereas  an  inferior  court  must  show  jurisdiction 
affirmatively.)  {Bloom  v.  Burdick^  1  Hill,  139 ;  approved 
Wright  V.  Douglass,  10  Barb.  110.) 

It  possesses  all  the  powers  and  jurisdiction  of  the  old  Supreme 
Coart  of  the  colony  of  New  York,  with  such  exceptions  and 
additions  as  are  prescribed  by  statute.  (3  R.  S.  (5^A  ed.)  277 ; 
p  id.  196.^) 

The  jurisdiction  of  the  old  Supreme  Court  was  as  exten- 
sive as  that  of  the  English  courts  of  £ing  's  Bench,  Common 
Pleas,  and  Exchequer,  extending  to  all  civil  and  criminal  cases. 
{Ordinance  April  3,  1704  ;  Colonial  Act^  Nov.  11,  1692  ; 
2  R.  S.  1813,  Appendix^  13.) 
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The  court  has  now  all  the  jurisdiction  and  powers  of  the 
late  court  of  chancery,  as  it  existed  in  1847.  (3  li.  S.  {5th  ed.) 
278 ;  Laws  1847,  ch.  280,  §  16.) 

And  having  all  the  powers  of  both  these  courts,  it  may  set 
aside  a  decree  of  Chancery,  (or,  it  is  presumed,  a  judgment  of 
the  late  Supreme  Court,)  for  irregularity  or  other  cause.  {Sher- 
man V.  Fdt,  2  Corns.  186.) 

The  court  has,  therefore,  complete  and  original  jurisdiction, 
of  all  actions,  real  and  personal,  arising  within  the  State,  and 
of  all  transitory  actions,  wherever  the  cause  of  action  may  have 
arisen.    {GrahmrCa  Pr.  \Zd  edJ]  310 ;  see  however,  the  excep- 
tions mentioned  below.) 

SuBD.  2. —  Where  the  Supreme  Court  luu  no  JurisdictiaH, 

It  has  no  jurisdiction  in  a  suit  to  restrain  the  infringement 
of  a  patent.  Consent  will  not  give  jurisdiction  in  such  case. 
{Dudley  v.  Mayhew^  3  Comst.  9.) 

Nor  in  any  action  upon  a  right  conferred  by  a  statute,  where 
the  statute  provides  a  remedy  through  other  courts,  not  naming 
this,  although  not  expressly  excluding  it.    (Ibid.) 

The  United  States  Congress  cannot  compel  any  state  court 
to  exercise  jurisdiction  in  any  case.    (1  Rentes  Com.  402.) 

This  court,  like  every  other  state  court,  has  no  jurisdiction 
of  suits  against  ambassadors,  consuls,  etc.,  from  foreign  coun- 
tries. {BrighUy's  U.  S,  Digest,  230,  861 ;  [Act  24:th  Sept.  1789.]) 

Nor  of  actions  against  another  State.    {Id.  861.) 

Nor  of  ofiFences  against  the  United  States.    (7^^.127,231.) 

Nor  of  cases  of  admiralty  or  maritime  jurisdiction. .   {Id.  230.) 

But  it  has  jurisdiction  over  a  question  of  salvage,  under  certain 
circumstances.  {Baker  v.  Hoag,  3  Seld.  563 ;  Cashmere  v,  I}e 
Wolf,  2  Sand.  379 ;  overruling  Frith  v.  CroweU,  5  Barb.  5i09.) 

Nor  of  seizures  under  the  United  States  revenue  laws,  except 
where  the  common  law  is  competent  to  give  a  remedy.  (The 
terms  of  the  act  are  rather  obscure.)  {BrighUy's  Digest,  230  ; 
see  comments  in  1  Rentes  Com.  372.) 

It  has  no  jurisdiction  in  actions  against  foreign  corporations, 
except  in  full  conformity  to  the  provisions  of  the  statute  (here- 
after noticed,  under  the  head  of  "  Parties."  Chap,  xxi.)  (See 
Cumberland  Coal  Co.  v.  Sherm^in,  8  Abb.  243 ;  30  Barb.  159,) 
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Nor  in  an  action  to  recover  damages  for  a  willful  injury  to 
the  person,  committed  in  another  State,  both  parties  being  then 
citizens  of  that  State.  {Molany  v.  Dowa^  8  Abb.  326  ;  overrul- 
ing WaOa  y.  Thomas,  2  Bibb,  458 ;  Smith  v.  Bull,  17  Wend. 
322.) 

Nor  in  actions  relating  to  real  estate  in  another  State.  (  Watts 
T.  Einnet/j  6  Hill,  82 ;  Datdson  v.  Matthews,  4  T.  K.  503  ;  Ziv- 
vngston  v.  Jefferson,  1  Brockenb.  203.) 

Consent  cannot  confer  jurisdiction,  where  the  law  gives  no 
cognizance  of  the  case.    {Dudley  v.  Mayhew,  3  Corns.  9.) 

SuBD.  8. — Jvriidietioti  of  the  Court  in  9p€ci<U  comb  and  proceedings. 

In  addition  to  its  general  jurisdiction  of  actions,  this  court 
has  jurisdiction  in  a  number  of  cases  prescribed  by  statute,  of 
which  a  brief  account  will  be  given,  although  this  work,  relat- 
ing only  to  the  practice  in  civil  actions,  will  not  give  details 
under  this  head. 

This  court,  then,  has  jurisdiction,  with  power  to  act  in  a  sum- 
mary manner  in  cases  proper  for  the  issue  of  the  following 
writs: 

1.  Mandamus; 

2.  Prohibition  and  consultation ; 

3.  Habeas  corpus ; 

4.  Certiorari; 

5.  Quo  warranto ; 

6.  Scire  facias. 

It  has  jurisdiction  by  statute  over  the  following  proceedings : 

1.  Ad  quod  damnum ;  writ  of; 

2.  Arbitrations; 

3.  Assignments  by  prisoners ; 

4.  Attachments  against  certain  absent  debtors  ; 

5.  Corporations ;  elections  in  ; 

6.  Deceased  persons ;  claims  against ; 

7.  Dower ;  admeasurement  of; 

8.  Forfeitures  to  the  State  ; 

9.  Bemoval  of  inferior  judges  and  clerks ; 
10.  Ships  and  vessels ;  proceedings  against. 

Mandamus.} — This  writ  is  of  an  extremely  powerful  nature, 
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and  is  one  of  the  most  important  prerogatives  of  this  court, 
which  it  possesses  exclusively,  deriving  it  from  the  laws  and 
ordinances  before  referred  to,  giving  it  the  powers  of  the 
King's  Bench  in  England. 

The  court  has  power  by  means  of  this  writ  to  compel  the  per- 
formance of  any  duties  devolved  by  law  upon  any  public 
officer,  or  a  corporation  or  its  officers,  or  a  private  individual 
acting  in  a  quasi  public  character. 

Thus,  an  inferior  court  may  be  compelled  to  try  a  cause  or 
to  decide  it,  but  cannot  be  compelled  to  render  judgment 
according  to  the  views  of  the  Supreme  Court,  or  to  revise  judg- 
ment when  rendered.  {People  v.  Jiidges  of  Dutchess  C.  P. 
20  Wend.  669 ;  Judges  Oneida  C.  P.  v.  Ths  People,  18  irf.  92, 
[citing  4  BacorCs  Ahr.  510] ;  Oriffith  v.  Cochrane,  5  Binney,  103 ; 
County  Ct  of  Warren  v.  Daniel,  2  Bibb,  573 ;  Life  <b  Fire 
Ins.  Co.  ofN.  Y.  v.  Adams,  9  Peters,  602,  605 ;  11  Curtis,  484 ; 
U.  S.  V.  La^orence,  1  Curtis,  84 ;  3  Dallas,  53 ;  The  King  v. 
Justices  of  Monmouthshire^  7  Dowl.  &  Ryl.  339 ;  and  many 
other  cases.) 

So  a  board  of  supervisors  can  be  compelled  to  audit  a  claim 
against  the  county.  {Boyce  v.  Supervisors  of  Cayuga,  20 
Barb.  294 ;  People  v.  Supervisors  of  Columhia,  10  Wend.  863.) 

But  not  to  allow  a  specific  sum  on  a  claim  in  the  nature  of 
quantum  meruit.    {IIvU  v.  Supervisors  of  Oneida,  19  Johns. 

263  ;  Wilson  v.  Supervisors  of  Albany,  12  Johns.  415  ;  People 
v.  Supervisors  ofJV.  Y.l  Hill,  367.) 

And  in  general  the  writ  will  be  granted  to  enforce  ministerial 
duties,  but  not  to  control  judicial  action,  or  coerce  the  lawful 
discretion  of  any  officer.     {See  cases  above  cited.) 

It  is  a  general  rule,  that  mandamus  will  lie  whenever  there 
is  a  specific  duty  imposed,  and  no  other  remedy  given  for  its 
enforcement.  (See  Bex  v.  Wyndham,  1  Cowp.  378 ;  Bex  v. 
Nottingham  Waterworks,  6  Ad.  &  El.  370 ;  Napier  v.  Doe, 
12  Ga.  170 ;  Ex-parte  Nelson,  1  Cow.  423  ;  ILuU  v.  Supervisors 
of  Oneida,  19  Johns.  262 ;  Tlie  King  v.  Archbishop  of  Canter- 
bury,  15  East,  136  ;  Bex  v.  Barker,  3  Burr.  1267.) 

But  this  rule  is  subject  to  numerous  exceptions,  and,  indeed, 
is  denied  to  be  a  rule  at  all.  {People  v.  Judges  of  Dutchess 
C.  P.,  20  Wend.  662 ;  Judges  Oneida  C  P.  v.  The  People^  18 
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id.  97]  Bee  WUson  v.  Supervisors  of  Alhanvy^  12  Johns.  414 ; 
Rex  V.  Justices  of  Wilts,  2  Chitty,  269.) 

It  is  a  rule  of  much  broader  application,  and  generally  stated 
as  being  unqualified,  that  a  mandamus  cannot  be  granted 
where  any  other  remedy  exists.  {People  v.  Stevens^  5  Hill, 
629;  Fec^  v.  Judges  of  Dutchess  O.  P.  20  Wend.  662;^^ 
tases  collected  in  Angdl  d&  Ames  on  Corporations,  \^d  ed.]  577 ; 
and  4  Bacon^s  Ahr.  506.    They  are  very  numerous.) 

A  state  court  cannot  issue  a  mandamus  to  an  officer  of  the 
United  States.  {MoChmg  v.  SiUimcm,  5  Curtis,  184  ;  6 
Wheaton,  598.) 

The  statutory  provisions  on  this  subject  are  contained  in  3 
£.  S.  {Sth  ed.)  898  ;  [2  id.  586.] 

Prohibition.'] — ^This  court  can  restrain  inferior  courts  from 
taking  cognizance  of  matters  of  which  they  have  not  jurisdic- 
tion, or  proceeding  judicially  in  them*  {Qmmio  Appo  v.  The 
PeopU,  20  N.  T.  640;  People  v.  OefrCl  Sessions  of  N.  Y.,  3 
Barb.  146;  .Eavpar^  Brandlacht,  2  Hill,  368 ;  People  v.  Tomp^ 
kins  Sessions,  19  Wend.  154 ;  Grant  v.  Gould,  2  Hen.  Blacks. 
69,100.) 

If  the  writ  of  prohibition  be  denied,  a  writ  of  consultation, 
directing  the  court  below  to  proceed,  is  awarded.  (3  P.  S. 
(oM  erf.)  899;  [2wZ.  588.]) 

Habeas  Corpus.] — This  court,  its  justices,  and  any  officers 
authorized  to  perform  the  duties  of  its  justices  out  of  court,  have 
jurisdiction  and  power  to  inquire  into  the  cause  of  the  impri- 
sonment or  detention  of  any  person,  in  the  manner  prescribed 
by  law.    (See  8  R.  S.  {5th  ed.) ;  883,  [2  id.  563.]) 

Certiorari.'] — ^This  writ  is  also  one  of  the  prerogatives  of  the 
court,  and  is  a  substitute,  in  the  discretion  of  the  court,  for  the 
writ  of  habeas  corpus.    (See  3  P.  S.  {oth  ed.)  883,  [2  id.  563.]) 

Thip  writ  is  also  extensively  used  by  way  of  appeal,  and  for- 
merly it  was  the  only  mode  of  reviewing  decisions  in  courts 
not  of  record. 

The  court  held  in  1804,  that  by  analogy  from  the  practice  in 
tlie  King's  Bench,  it  had  jurisdiction,  and  might  award  a  cer- 
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tiorari  both  to  inferior  courts  and  to  persons  invested  bj  the 
legislature  with  power  to  decide  on  the  property  or  rights  of 
the  citizen.     (  Lawton  v.  Comers  of  CamHyridge^  2  Oaines,  181.) 

And  this  power  remains,  even  where  the  court  below  is 
expressly  authorized  ^^  finally  to  hear  and  determine."  {Jhid.  / 
Rex  V.  Jvkes,  8  T.  R  544.) 

It  caniTot  be  taken  away  without  express  words.  (Re»  v. 
Juke%,  8  T.  R.  645.) 

But  a  statute  forbidding  the  removal  of  any  "  order,  matter, 
or  thing^^  was  held  sufficient  to  take  away  the  right  of  cerHo- 
rari.  {The  King  v.  Justices  of  Middlesex^  8  Dowl.  &  Ryl. 
117.) 

This  writ  will  not  be  allowed  when  there  is  adequate  remedy 
by  appeal.  (  Wood  v.  JSandaU,  5  Hill,  269 ;  People  v.  Covert j 
1  Hill,  676.) 

The  right  of  appeal  does  not,  however,  take  away  absolutely 
the  right  to  this  writ.  It  will  be  allowed  where  there  is  a  pal- 
pable usurpation  of  power,  and  the  party  is  injured.  (  Wood  v. 
BandaUy  5  Hill,  269 ;  Gomstock  v.  Porter^  5  Wend.  98.) 

Statutory  vrrit.'] — ^The  Revised  Statues  provide  a  writ  of  certir 
oi^ari  in  certain  cases,  which  is  essentially  different  from  the  com- 
mon law  writ  hitherto  spoken  of.  (See  3  R.  S.  {5th  ed.)  89,  902 ; 
id.  617,  671,  672;  id.  834,  839 ;  id.  883-890;  1  id.  889;  1  id. 
599.) 

Quo  warranto.'] — ^This  ancient  and  time-honored  writ,  which 
is  in  Eogland  the  peculiar  prerogative  of  the  King's  Bench, 
was  abolished  by  the  Code,  and  a  remedy  by  action  substituted. 
{Ante,  p.  150,  §428.) 

Proceedings  in  the  nature  of  quo  warranto  are  regulated  in 
the  same  manner.    {Ibid.) 

It  is  presumed  however  that  the  Supreme  Court  has  still 
exclusive  jurisdiction  of  such  actions. 

An  action  of  this  nature  may  be  brought  by  the  attorney- 
general  against  any  person  usurping  a  public  office,  or  franchise, 
or  an  office  in  a  corporation  legally  formed  ;  or  when  a  public 
officer  has  forfeited  office ;  or  when  any  number  of  persons  act 
as  a  corporation,  without  authority  of  law.  {Ante,  p.  151, 
§432.) 
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So  an  action  may  be  brought  against  a  corporation  other  than 
municipal,  to  vacate  its  charter  in  certain,  cases,  for  violation 
of  law,  or  non-nser  of  its  privileges.     (AntSj  p.  151,  §  430.) 

Scire  facias,] — ^This  writ,  both  as  a  public  and  private  remedy, 
is  entirely  abolished  by  the  Code  and  a  remedy  by  action  sub- 
stituted. {Ante, p.  150,  § 428 ;  Alden  v.  Cla^k,ll  How.  213  ;  Ca- 
meron  v.  Youtiff,  6  id.  372 ;  CatshUl  Bk.  v.  Sanfordy  4  id.  101.) 

An  action  of  this  nature  may  be  brought  by  the  attorney- 
general,  to  vacate  letters  patent  granted  by  the  people  of  this 
State,  obtained  through  fraud  or  mistake,  or  which  are  forfeited 
by  the  patentee.    {Ante,  p.  152,  §  433.) 

Other  special  proceedings.'] — ^The  jurisdiction  of  this  court 
extends  also  to  the  following  proceedings  provided  by  statute. 

Ad  quod  damnum  ;  or  Appraisal  of  property  taken  ly  the 
Staie^ — ^Whenever  the  governor  of  the  State  is  authorized  by 
law  to  take  possession  of  real  estate  for  the  use  of  the  people  of 
the  State,  and  is  unable  to  agree  with  the  owners  upon  tiie  value, 
he  is  directed  by  law  to  apply  to  the  Supreme  Court  for  a  writ 
of  inquiry  of  damages.    (3  R.  S.  {5th  ed.)  900  ;  [2  id.  589.]) 

The  same  proceedings  are  directed,  in  the  case  of  private 
lands  ceded  by  the  legislature  to  the  United  States.  {Ihid. 
901.) 

Ar^rations.] — ^Tliis  court  has  no  peculiar  jurisdiction  of 
arbitrations.  They  may  be  made  under  the  auspices,  and  entered 
as  the  judgment  of  any  court  of  record.  (3  H.  S.  {5th  ed.)  855  ; 
[2  id.  541.]) 

Atta^hmenis  against  absent  dehtorsj  etc.] — ^This  court  has 
jurisdiction  (but  not  exclusive,)  of  applications  for  attachments 
against  the  property  of  absconding,  concealed,  or  non-resident 
debtors,  and  also  of  applications  for  the  discharge  of  an  insol- 
vent from  his  debts,  for  the  exemption  of  a  debtor  from  arrest, 
and  for  the  compelling  an  assignment  by  a  debtor,  under  the 
provisions  of  the  Bevised  Statutes  relative  to  these  subjects.  (3 
B.  S.  (5M  ed.)  109 ;  [2  id.  35]  ;  and  see  Arts.U6  of  Title  1, 
cAop.  impart  2,  same  vol.) 
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Elections  in  Corporations.'] — ^This  court  has  exclusive  juris 
diction  in  summary  proceeaings  to  determine  the  validity  o 
elections  in  moneyed  corporations.   (2  H.  S.  {5tA  ed.)  525,  §  50 ; 
[1  id.  598.]) 

Claims  against  deceased  per  sons. 1 — Provision  is  made  by  law 
for  the  reference  of  disputed  claims  against  the  estates  of  de- 
ceased persons,  to  three  referees  appointed  by  the  surrogate, 
and  whose  report  is  to  be  made  to  the  Supreme  Court  (or  county 
court,  it  seems^  according  to  the  selection  of  the  parties),  and  is 
subject  to  review  by  that  court.  (3  R,  S.  {5th  ed.)  176,  [2  id. 
89.]) 

Dower."] — Any  widow  may  apply  to  this  court  (or  the  county 
court,  or  the  surrogate  of  the  county),  for  admeasurement  of 
dower  in  the  manner  prescribed  by  law.  (3  S.  8.  {5th  ed.)  791, 
[2  id.  488.]) 

Forfeitures.] — Whenever  any  property  is  legally  forfeited  to 
the  State,  an  action  for  its  recovery  must  be  brought  in  this 
court,  (and  it  seems,  in  this  court  only.)    {Ante^p.  165,  §  447.) 

Hemoval  of  inferior  judges  and  clerks.] — ^This  court  at  gene- 
ral term  has  power  to  remove  justices  of  the  peace,  and  judges 
and  clerks  of  inferior  courts  not  of  record,  after  giving  them 
due  notice  and  opportunity  to  be  heard  in  their  defence,  upon 
causes  assigned  in  the  order.  (3  JS.  JS.  {5th  ed.)  292  ;  Laws  1847, 
ch.  280,  §  26 ;  Const.  Art.  6,  §17.) 

Ships  and  vessels.] — A  summary  method  of  collecting  claims 
against  vessels  on  account  of  work  done,  materials  or  provisions 
furnished,  whaifage  and  watching,  is  provided  in  the  Revised 
Statutes,  and  placed  under  the  jurisdiction  of  this  court,  (con- 
veniently with  the  Superior  Court  in  New  York  city.)  (3  Ji.  S. 
{5th  ed.)  796 ;  [2  id.  493.]) 

SuBD.  4. — Squitable  JurUdieiimi. 

This  court  has  now  all  the  powers  of  the  late  court  of  Chan- 
cery, and  the  whole  jurisdiction  of  that  court  is  transferred  to 
this.    {Laws  1847,  ch.  280.) 

In  all  courts  of  this  State,  an  "  equitable  defence  "  may  be 
interposed  to  a  claim  at  law,  and  thus  compared  with  the  for- 
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mer  system,  all  conrts  may  be  said  to  have  an  equitable  juris- 
diction. (See  Ddbson  v.  Pearce^  2  Kern.  156 ;  Crary  v.  Oood- 
mcMiy  id.  266.) 

So  all  courts  of  record  may  grant  an  injunction  in  proper 
cases,  where  the  action  is  otherwise  within  their  jurisdiction, 
though  this  writ  was  peculiarly  within  the  province  of  Chan- 
cery.   (See  Ante,  p.  m,  §§  218-226.) 

Bat  the  peculiar  jurisdiction  exercised  by  Chancery  over  cor- 
porations, trusts  and  trustees,  the  property  of  married  women, 
and  the  persons  and  property  of  infants,  lunatics,  idiots,  and 
habitual  drunkards,  has  passed  exclusively  to  the  Supreme 
Court,  except  in  the  cases  where  such  jurisdiction  is  expressly 
conferred  by  statute  on  other  courts,  as  it  is  in  most  of  these 
cases,  upon  the  county  courts  and  the  New  York  common 
pleas,  where  the  parties  reside  within  the  county,  and  upon 
some  of  the  city  courts  where  the  parties  reside  within  such 
cities.  (See  Ante,  p.  14,  §  30  ;jp.  10,  §  33 ;  BxiApost,  chaps,  v., 
vi.,  ix.)  * 

The  principal  branches  of  the  equitable  jurisdiction  of  this 
court  may  be  classified  as  follows : 

1.  Corporations  (including  banks  and  associations.) 

2.  Infants. 

3.  Married  women. 

4.  Lunatics,  idiots,  and  drunkards. 

5.  Trusts  and  trustees. 

6-  Usury ;  discovery  of  (almost  obsolete.) 

Corporations.'] — All  corporations  created  under  the  laws  of 
this  State  are  subject  to  visitation,  examination,  and  (in  the 
cases  prescribed  by  law),  correction,  or  even  dissolution,  by  this 
court.  (See  3  R.  S.  {pth  ed,)  678,  762 ;  [2  id.  462]  ;  Ante,  p. 
161,  §  430.) 

Ttsitatorial  powers. — ^Tlie  court  has  jurisdiction  over 
directors,  managers,  trustees,  or  other  officers  of  corporations  ; 

1.  To  compel  them  to  account  for  their  official  management 
of  funds  and  property  committed  to  their  charge ; 

2.  To  decree  and  compel  payment  by  them,  to  the  corpora- 
tion or  its  creditors,  of  moneys,  or  the  value  of  property  lost  or 
misappropriated  by  them  in  violation  of  their  official  duty. 
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3.  To  suspend  them  from  office  for  abuse  of  trust ; 

4.  To  remove  them  from  office  for  gross  misconduct; 

5.  To  order  new  elections  to  fill  the  vacancies  thereby  occa- 
sioned ; 

6.  In  case  all  the  electing  body  be  removed,  to  report  to  the 
governor,  vrho,  with  the  consent  of  the  senate,  may  fill  the 
vacancies ;  « 

7.  To  set  aside  illegal  and  corrupt  alienations  of  property 
made  by  such  officers  to  persons  knowing  the  purpose  with 
which  such  alienation  was  made ; 

8.  To  restrain  or  prevent  such  alienations  when  there  is  good 
reason  to  apprehend  them.  (3  R.  S.  (6^A  ed.)  762 ;  [2  id. 
462.]) 

This  jurisdiction  is  exercised  "  as  in  ordinary  cases,  on  bill 
and  petition,"  (now  upon  action  in  the  usual  form),  at  the 
instance  of  the  attorney  general,  or  a  creditor,  or  director, 
trustee  or  similar  officer  of  the  corporation  itself.      {Ibid.  763.) 

Banks. — ^Upon  application  of  creditors  or  shareholders  of  any 
banking  association  formed  under  the  general  banking  law, 
having  claims  or  shares  to  the  amount  of  $1000,  this  court  may 
appoint  a  referee  to  examine  and  report  upon  all  the  affi^irs  of  such 
bank.    (2  It  S.  {5th  ed.)  561,  §  199 ;  Zaws  1838,  ch.  260.) 

Hestraint  of  corporaUans. — ^This  court  has  power  to  restrain 
corporations  from  transcending  their  right,  supon  an  action 
being  commenced  by  the  attorney-general.  (3  jB.  S.  {5th  ed.) 
762;  [2  id:.  462.]) 

Elections  in  eorparaUans. — ^The  power  which  the  court  has 
in  these  cases  has  been  already  mentioned.  {Ante^p.  266.)  It 
was  not  derived  from  Chancery,  but  from  the  old  Supreme 
Court. 

Dissolution  of  corporations. — ^This  may  be  the  voluntary  act 
of  the  corporation,  in  which  case  it  should  apply  to  this  court, 
which  has  exclusive  jurisdiction.  (3  R.  8.  {5th  ed.)  768;  [2 
id.m.]) 

Or  it  may  be  involuntary,  in  cases  prescribed  by  law,  as  in 
insolvency,  and  acts  or  omissions  equivalent  to  insolvency. 
These  cases  are  also  within  the  jurisdiction  of  this  court  only. 
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{3-ff.  S.  {5th  ed.)  766-6;  [2  id,  465];  2  id.  638,  663,  683; 
Laws  1849,  ch.  226.) 

So  the  attorney-general  may  bring  an  action  to  annul  the 
existence  of  a  corporation.  He  must  have  leave  to  do  so 
granted  by  a  jadge  of  this  court,  although  the  statute  does  not 
Bay  that  the  action  must  be  brought  in  it ;  but  it  would  seem 
from  this  that  it  must.    (Ante^  p.  161,  §  430.) 

'Proceedings  after  dissolution  —  Bank  stockholders. — ^This 
court  has  also  exclusive  jurisdiction  of  proceedings  after  dis- 
fiolntioD,  against  the  stockholders  of  banking  associations,  who 
are  individually  liable.  (2  R.  8.  {^th  ed.)  685 ;  Laws  1849,  oh. 
226,  §  14  and  infra;  3  E.  S.  {5th  ed.)  766-6 ;  [2  id.  466.]) 

Infants.'] — ^The  jurisdiction  of  Chancery  over  the  persons  and 
estates  of  infants  was  established  long  before  the  settlement  of 
this  country,  and  has  been  constantly  exercised  in  this  State. 
{WiUard's  Eq.  Jv/r.  617 ;  see  Eyre  v.  Comitess  of  Shaftes- 
lury^  2  Peere  Williams,  118 ;  Gary  v.  Bertie^  2  Vem.  342.) 

And  the  Supreme  Court  is  now  the  general  guardian  of  all 
infants.    {People  v.  Porter^  1  Duer,  711.) 

Custody  of  children. — ^The  old  ^Supreme  Court  had  juris- 
diction of  this  matter,  upon  a  writ  of  habeas  corpus.  But  the 
chancellor  had  a  concurrent  jurisdiction,  and  could  use  a  larger 
discretion  in  disposing  of  the  child,  if  properly  applied  to. 
(See  People  v.  Mercein^  8  Paige,  65 ;  Be  Waldron^  13  Johns. 
421 ;  3  E.  8.  {5th  ed.)  241 ;  [2  id.  148.]) 

Guardians. — This  court  also  derives  from  chancery  a  gene- 
ral power  over  guardians,  and  can  appoint,  remove,  or  other- 
wise control  them.    {Ee-parte  Crumby  2  Johns.  Ch.  R.  439 ;  Be 
Andrews^  1  id.  99 ;  Eyre  v.  Countess  of  8haftefimry^  2  Peere 
Williams,  107  ;  BeaufoH  v.  Berty,  1  id.  704.) 

Estates. — The  court  has  power  to  order  a  sale  of  the  real 
estate  of  infants  in  certain  casee.  (3  B.  8.  {5th  ed.)  275  ;  [2  id. 
J  95,]) 

It  may  also  appropriate  a  portion  of  rents,  profits,  interest, 
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etc.,  accumulating  for  the  beiiefit  of  an  infant,  to  his  support 
or  education.    {Md.  13,  76 ;  [1  id.  726,  774.]) 

Married  womenJ] — Courts  of  equity  had  a  peculiar  regard 
to  the  interests  of  married  women,  but  the  changes  which  have 
been  effected  in  the  statute  law  on  this  subject  in  this  and 
some  other  States,  make  it  unnecessarj  to  define  the  jurisdic- 
tion of  the  court  in  this  respect. 

LunaticsJ] — ^It  has  always  been  held,  that  the  King  of  Eng- 
land, as  pater  patricBj  had  the  care  and  direction  of  the  affairs 
of  lunatics,  idiots,  infants,  and  in  general  of  all  who  were  unable 
to  take  care  of  themselves.  (See  M/re  v.  Counteaa  of  Shaftee- 
lury ,  2  Peere  Williams,  118 ;  Caay  v.  Bertie ,  2  Vern.  342 ; 
Beverley^a  case^  4  Coke's  Rep.  126.) 

This  jurisdiction  of  the  king  was  exercised  through  chan- 
cery. {Eyre  v.  Countees  of  Shafteehwry ;  Cory  v.  Bertie^ 
supra.) 

The  Court  of  Chancery  in  this  state  had  the  same  powers  as 
that  in  England,  (2  B.  S.  173,  §  36  ;)  but  its  jurisdiction  over 
lunatics,  etc.,  was  defined  by  statute,  and  these  limitations  are 
of  course  now  applicable  to  tlie  Supreme  Court.  (See  3  B.  S. 
{6th  ed.)  134 ;  [2  id,  52] ;  id.  895. 

Trusts.'] — ^The  jurisdiction  of  chancery  was  always  extended 
in  a  peculiar  manner  over  trusts,  which  were  not  binding  in 
law,  but  which  the  chancellor  undertook  to  enforce,  as  bind- 
ing in  equity  and  good  conscience.  (The  history  of  the  rise  and 
progress  of  uses  and  trusts  is  briefly  but  ably  reviewed  in 
4  Kent's  Com.  292.) 

The  court  has  extensive  powers  over  the  management  of 
trusts,  and  can  remove  any  trustee  for  cause,  allow  trustees  to 
resign,  and  appoint  trustees  to  fill  vacancies.  (3  B.  S,  {5ih  ed.) 
22;  [1^^.730.]) 

It  had  this  jurisdiction,  independent  of  statute.  {JPeople  v. 
I^orton,  5  Seld.  178.) 

And  if  a  tinist  exists  without  a  trustee,  the  court  will  appoint 
a  trustee  for  its  execution.  {De  Peyster  y.  Clendining^  8 
Paige,  310 ;  King  v.  Donnelly^  5  id.  47.) 
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Sued.  6.'-~AppeUate  Juritdietian, 

This  court  has  jurisdiction  over  all  appeals  from  judgments 
rendered  by  the  county  courts,  mayors'  and  recorders'  courts 
of  cities,  the  city  court  of  Brooklyn,  and  surrogates'  courts. 
(AfUe,  p.  125,  §  344 ;  3  H.  S.  {oth  ed.)  560,  349,  905.) 

In  special  proceedings,  the  appellate  jurisdiction  of  this  court 
18  exercised  by  means  either  of  the  common  law  or  statutory 
writ  of  certiorari.  (See  3  R.  S.  {5th  ed.)  834,  839,  902  ;  [2  id. 
610,  516,  602.]) 

Semoval  of  cavses  from  inferior  courts.l — ^This  court  may 
transfer  into  itself  any  transitory  action  pending  in  the  New 
Fork  Superior  Court,  or  Court  of  Common  Pleas,  by  order, 
upon  motion.     {Ante^p.  17,  §  33.) 

Or  any  action  or  proceeding  pending  in  a  county  court,  or  a 
mayor's  or  recorder's  court  of  a  city,  where  the  judge  of  such 
court  is  for  any  cause  incapable  of  acting.  {Ante^pp.  16, 17, 
§§  30,  33.) 

Or  any  transitory  action  pending  in  the  Superior  Court  of 
Buffalo,  when,  if  the  action  were  brought  in  the  Supreme 
Court,  the  defendant  might  claim  a  change  of  place  of  trial. 
(3  R.  8.  {pth  ed.)  835  ;  Laws  1854,  ch.  96,  §  15.) 

Or  certain  specified  actions  pending  in  a  mayor's  court,  hy 
writ  of  certiorari.    (3  R.  8.  {5th  ed.)  671 ;  [2  id.  389.]) 

Art.  4c.— Powers  of  the  Cov/rt. 

It  is  unnecessary  to  give  any  detailed  account  in  this  place 
of  the  powers  of  this  court.  Its  powers  upon  different  proceed- 
ings will  appear  in  connection  with  such  proceedings,  and  in 
general  it  has  power  by  its  oflScers  to  enforce  obedience  to  its 
commands  within  its  jurisdiction,  according  to  the  method  pro- 
vided by  statute  or  the  practice  of  the  courts  of  law  and  equity 
in  each  case. 

It  has  all  the  powers  of  the  chief  courts  of  both  law  and 
eqm'tj  in  England,  as  they  existed  before  the  Revolution,  ex- 
cept as  modified  in  particular  cases  by  statute. 

It  has  ample  power  to  enforce  the  law  by  punishment  or  pre- 
YentioDy  by  means  of  its  judgments  and  executions  or  injunctions, 
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together  with  the  Bummary  power  to  punish  any  contempt  given 
to  courts  of  record  generally. 

• 

Art.  5. — Powers  of  Jv^tioea  out  of  Court. 

A.  justice  of  the  court,  when  holding  court,  has  all  the 
powers  belonging  to  the  Supreme  Court,  except  those  which 
are  expressly  confined  to  the  court  at  general  term,  and  three 
justices  at  special  term  would  of  course  have  no  more  power 
than  one. 

But  for  convenience  and  dispatch,  many  powers  have  also 
been  conferred  on  the  justices  when  out  of  courts  or  as  it  is  com- 
monly termed,  at  chamhera^  although  it  is  to  be  remembered 
that  a  justice  can  perform  most  of  these  acts  anywhere,  and  a  writ 
of  IhoibeaB  corpus  is  often  granted  at  a.  private  house,  or  a  stay 
of  execution  granted  at  a  hotel  out  of  the  district,  (as  in  Mary 
Hartung's  case,  1869).  The  rules  of  court,  however,  sometimes 
require  motions  to  be  made  at  chambers^  which  otherwise  might 
be  made  elsewhere. 

The  Code  requires  the  justices  of  this  court,  at  all  reasonable 
times,  when  not  engaged  in  holding  court,  to  transact  such 
business  as  may  be  done  out  of  court.    {Ante^  p.  12,  §  27.) 

A  justice  of  this  court,  when  acting  out  of  court,  is  an  officer 
of  limited  jurisdiction.  He  may  do  just  what  the  legislature 
authorizes  him  to  do,  and  no  more.  {Bangs  v.  Sdden^  13  How. 
376.) 

Where  a  judge  out  of  court  has  no  power. 1 — A  justice  out  of 
court  cannot  collaterally  review  the  decision  of  a  court  of  com- 
petent jurisdiction,  even  on  a  question  of  its  jurisdiction. 
{People  V.  Orser^  12  How.  560.) 

Korean  he  review  the  order  (even  if  made  ex-partd)^  of 
another  judge  of  this  court.  {Cayuga  Bank  v.  Warfield^  13 
How.  440.) 

Kor  can  he  set  aside,  or  grant  an  indefinite  stay  of  proceed- 
ings before  another  judge  of  any  court  {Bank  of  Genesee  v. 
Spencer^  15  How.  14.) 

At  most,  he  can  only  grant  a  stay  until  application  can  be 
made  to  the  special  term.    {Ibid.) 

«<  No  order  to  stay  proceedings  for  a  longer  time  than  20 
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dap,  shall  bo  granted  by  a  judge  out  of  court,  except  upon 
previous  notice  to  the  adverse  party,"    {Ante^  p.  143,  §  401.) 

An  order  granted  in  violation  of  this  rule  is  of  course  irregu- 
lar, and  perhaps  a  nullity.  (See  Ra^rouok  v.  Ehrich^  7  Abb. 
80.) 

The  judge  has  no  right  to  stay  proceedings  absolutely  for 
twenty  daj^s,  when  the  object  of  the  stay  can  be  attained  in  less 
time.  lie  should  grant  the  stay  only  until  application  can  be 
made  for  relief.  {ChvUbuck  v.  Mon^ison^  6  How.  370 ;  see 
Bank  of  Genesee  v,  Spencei\  15  id.  14.) 

On  the  other  hand,  he  cannot  grant  a  stay  until  an  appeal  is 
decided,  or  other  matter  done,  without  regard  to  time,  even 
though  {semble)  such  limitation  might  probably  fall  within 
twenty  days.  (Steam  Nav.  Co.  v.  Weed,  8  How.  60 ;  see  Lot- 
timer  V.  Lord,  4  E.  D.  Smith,  188.) 

The  judge  cannot  stay  proceedings  oh  ex-parte  applications 
more  than  twenty  days  altogether ;  and  caimot  grant  two  or 
more  successive  delays  of  twenty  days  each.  {Sales  v.  Woodin^ 
8  •How.  349 ;  Anon.^  5  Sand.  656 ;  overruling  Langdon  t. 
WUheSy  1  Code  Kep.  N.  S.  10,) 

He  cannot  extend  the  time  to  make  a  case  after  it  has 
expired.  That  can  only  be  done  by  the  court.  {Doty  v. 
Brown,  3  How.  376 ;  see  Hawkins  v.  Dutchess  Steam  Co.  7 
Cow.  468.) 

The  place  of  trial  cannot  be  changed  by  a  judge  in  cham- 
bers.   {Schenck  v.  M'Eie,  4  How.  248.) 

Orders  to  show  cause  cannot  be  made  by  a  judgp  out  of  court, 
returnable  before  any  other  judge  or  before  tlie  court.  {Has- 
irouck  V.  Ehrich,  7  Abb.  81 ;    Merritt  v.  Slocum.  6  How.  850.) 

Ko  judge  has  power  to  tax  costs,  unless  expressly  authorized 
in  the  order  granting  them.    (  Van  Schaick  v.  Winne,  8  How. 

A  judge  in  chambers  cannot  grant  an  extra  allowance  under 
%  309  of  the  Code.  {Rule  52,  Supreme  Court;  Mann  v.  Tyler^ 
6  How.  236 ;  and  see  ante,  p.  114,  §309.) 

A  jndge  in  chambers  cannot  grant  a  judgment  in  any  case 
except  upon  a  frivolous  pleading.  {Aymar  v.  Chace,  12  Barb. 
801;  AnU,p.9%%^n.) 

Ho  caunot  grant  a  common-law  writ  of  oertioraru    {It  seems 

18 
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that  he  can  grant  a  statutory  writ.)  {Gardner  7.  GorrHra  of  War- 
rm^  10  How.  181 ;  Starr  v.  Trustees  of  Eocheater^  6  Wend.  565.) 

Where  ajvdge  out  of  court  hoe  powef.'] — ^To  grant  judgment 
on  a  frivolous  answer,  demurrer,  or  reply.    {Ante^p.  92,  §247.) 

He  may  grant  such  judgment  with  conditions,  and  allow  the 
defendant  to  plead  on  terms.  (  Witherspoon  v.  Van  Dolar^  15 
How.  266.) 

To  grant  an  order  of  arrest,  an  attachment,  an  injunction,  an 
order  for  examination  on  supplementary  proceedings,  and,  in 
general,  he  has  jurisdiction  in  all  the  interlocutory  proceedings 
in  an  action.  (See  Ante,  pp.  72,  81,  84, 107,  §§  180,  218,  228, 
292.) 

Contempf] — ^Whether  the  court  can  punish  contempt  to  a 
judge  out  of  court,  is  a  disputed  question. 

It  was  held  that  the  judge  only  could  punish  contempt  of 
his  orders,  in  Shepherd  v.  Dean,  3  Abb.  424 ;  13  How,  173 ; 
Wicker  v.  Dresser,  14  How.  470  ;  Re  Smethurst,  2  Sand.  724j 
3  Code  Eep*  55. 

It  was  held  contra^  that  the  court  could  punish  in  all  cases, 
and  the  judge,  as  such,  only  in  those  cases  prescribed  by 
statute.    (  Wicker  v.  Dresser,  4  Abb.  93  J  13  How.  331.) 

A  middle  course  is  taken  in  another  decision,  which  holds 
that  the  judge  can  grant  an  attachment  for  contempt,  return- 
able before  himself,  whether  in  or  out  of  court.  {Dresser  v. 
Van  PeU,  15  How.  26.) 

Practice  in  the  First  Judicial  District.'] — ^The  practice  in 
the  city  of  New  York  is  different  from  that  of  the  rest  of  the 
state,  judges  in  chambers  there  being  expressly  authorized 
to  hear  all  motions,  except  foij  a  new  trial  on  the  merits.  {Ante, 
p.  142,  §  401;  See  Main  v.  Pope,  16  How.  271.) 

And  it  seems,  that  an  order  made  at  chambers  in  New  York, 
is  always  made  in  court.  {Main  v.  Pcpe,  16  How.  272  ;  and 
see  Dislrow  v.  Folger,  5  Abb.  63.) 

So  an  extra  allowance  may  be  granted  by  a  judge  in  cham- 
bers in  that  city.     {Ibid) . 

Or  a  motion  to  open  a  judgment,  and  allow  a  defence  to  be 
put  in.    {Lowber  r.  Mayor  of  If.  Y.,  5  Abb.  837.) 
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He  may  appoint  a  guardian  ad  litem,  (Diabrow  v.  Folger^ 
5  Abb.  53.) 

But  he' cannot  grant  judgment,  except  on  a  frivolous  plead- 
ing.   {AynuxT  v.  Chace^  12  Barb.  301.) 

"Every  proceeding  commenced  bcffore  one  of  the  judges  in 
the  first  judicial  district,  may  be  continued  before  another, 
with  the  same  effect  as  if  commenced  before  him."  {Ante^jp. 
12,  §  27.) 

The  meaning  of  this  clause  is,  that  such  proceedings  may  be 
continued  before  any  judge,  competent  to  have  commenced  it. 
{Dresser  v.  Van  Pelt,  15  How.  23.) 

Jieview.'] — ^In  all  cases,  the  orders  of  a  justice  out  of  court 
granted  ex  parte,  are  subject  to  review  by  himself,  in  or  out  of 
court,  or  by  any  other  justice  in  court,  on  motion  to  vacate  or 
modify  his  order.     (See  Ante,  p.  118,  §  324.) 

Orders  granted  out  of  court  upon  notice,  must  be  reviewed 
by  appeal  to  the  general  term,  after  being  entered  by  the  clerk. 
Un/^,^.  127,  §360.) 

Akt.  6. — Supreme  Court  Commisaioners. 

Until  July  1, 1847,  a  number  of  officers,  under  the  name  of 
Supreme  Court  Commissioners,  performed  most  of  the  duties 
of  judges  in  chambers. 

This  office  was  abolished  by  the  Constitution  of  1846,  but  the 
legislature  has  conferred  the  same  powers  upon  the  judges  of 
inferior  courts  of  record,  as  follows : 

1.  County  judges  may  exercise  within  their  counties  all  the 
powers  of  a  justice  (of  this  court)  out  of  court,  in  any  action 
pending  in  this  court,  except  to  stay  proceedings  after  verdict. 
{Ante,p.l^^,%%AO\,^i,) 

A  referee^s  report  is  not  a  verdict.  {Otis  v.  Spencer,  8  How. 
172.) 

They  may  appoint  a  guardian  ad  litem  for  an  infant  party  to 
an  action  brought  in  this  or  any  other  court.  {Ante,  p.  49, 
§115.) 

They  may  order  a  further  account  on  a  bill  of  particulars. 
{Ante,  p.  65,  §  158.) 
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They  have  jurisdiction  in  proceedings  supplementary  to 
execution  upon  a  judgment  in  any  court    {Ante^jp.  108,  §  292.) 

But  they  cannot  stay  such  proceedings  when  once  com- 
menced before  them.  {Bank  of  Genesee  v.  SpenceVy  15  How. 
412.) 

2.  Justices  of  the  Superior  Court  of  the  city  of  New  York 
may  exercise  the  powers  of  a  justice  of  the  Supreme  Court  at 
chambers.     (3  B.  S.  {hth  ed.)  359.) 

3.  Judges  of  the  Court  of  Common  Pleas  of  the  same  city 
have  the  same  powers.     {Ibid.  309.) 

4.  Justices  of  the  Superior  Court  of  Buffalo  have  also  the 
same  powers.     {Ibid.  336.) 

6.  So  have  the  JRecorders  of  Albany,  Hudson,  Troy,  and 
Oswego.     (  Ibid,  320,  321,  323,  347.) 

6.  And  the  city  Judge  of  Brooklyn.     (iJirf.  352.) 

7.  And  local  officers  elected  to  discharge  the  duties  of 
county  judge  or  surrogate.     {Seymour  y.  Mercer y  13  How.  565.) 

Constitutionality  of  these  laws.] — ^It  has  been  held  that  thft 
legislature  has  no  power  to  clothe  any  officei-s  except  county 
judges  with  the  powers  and  duties  of  a  Supreme  Court  com- 
missioner, or  justice  out  of  court. ,  {Griffin  v.  Griffith^  6  IIow. 
428.) 

A  later  decision  conceded  this  power  to  the  legislature, 
except  as  concerning  proceedings  of  a  judicial  nature,  (such  as 
proceedings  supplementary  to  execution),  in  an  action  com- 
menced in  the  Supreme  Court.  {Cushman  Y.Johnson^  13  How, 
495.) 

In  the  firet  case,  a  stay  of  proceedings  by  the  Recorder  of 
Troy  was  treated  as  an  absolute  nullity ;  in  the  second,  an  order 
for  supplementary  proceedings  before  the  city  judge  of  Brook- 
lyn was»  vacated.    (See  causes.) 

But  these  decisions  have  been  overruled,  and  these  laws 
declared  constitutional  by  the  Court  of  Appeals;  (three  judges 
dissenting.)  And  it  is  decided  that  these  powera  may  be  con- 
ferred on  any  judicial  officer.  {Uayner  v.  Jam^Sy  17  N.  Y. 
316.) 

It  is  heldy  that  the  words  of  the  statute  giving  such  officers 
the  "powers  of  a  justice  of  the  Supreme  Court  at  chambers," 
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do  not  inclade  jurisdiction  over  supplementary  proceedings. 
{Cuskman  v.  JohnBon^  13  How.  499.) 

Art.  7. — Circuits. 

The  circuit  court  was  formerly  more  distinct  from  the  Su- 
premo Court  than  it  is  now,  as  there  was  then  a  circuit  judge 
for  each  circuit,  who  did  not  sit  in  the  Supreme  Court,  whereas 
it  is  now  held  exclusively  by  judges  of  this  court. 

Circuit  courts  are  held  at  least  twice  a  year  in  every  county, 
for  the  trial  of  issues  of  fact,  especially  such  as  are  to  be  tried 
by  jury.  Issues  of  law  may  be  tried  in  circuit  or  in  special 
term.  Jury  trials  can  only  be  held  in  the  circuit.  {Ante^  p.  93, 
§255.) 

The  circuit  can  be  held  only  by  a  single  judge.  {Laws  1847, 
ch.  280 ;  antey  p.  93,  §  255.) 

The  circuit  court  may  be  adjourned  by  an  entry  in  the  min- 
utes, and-  causes  may  be  noticed  for  the  adjourned  circuit 
,(i4n/^,i>.  12,  §24.) 

The  present  circuit  courts  retain  all  the  powers  and  jurisdic- 
tion of  the  old  circuit  courts,  and  are  subject  to  the  same  laws. 
{Laws  1847,  ch.  280,  §  22.) 

Hardly  any  step  except  to  try,  refer,  and  grant  a  new  trial 
on  the  judge's  minutes,  can  be  taken  at  the  circuit.  {Semhle^ 
Mann  v.  TyUr,  6  How.  236  ;  1  Code  Rep.  N.  S.  383.) 

'But  application  for  judgment  upon  failure  to  answer,  may  be 
made  at  the  circuit.    {Anie^p.  184;  Hide  24,  Supreme  Court) 

Disiricts.'] — ^The  State  is  divided  into  eight  judicial  districts, 
after  tlie  pattern  of  the  eight  circuits  which  were  established 
under  the  Constitution  of  1821.  The  judges  of  each  district 
make  the  circuit  of  that  district  only,  except  when  appointed 
bj  the  governor,  or  chief  judge  of  the  Court  of  Appeals,  to 
serve  in  another  district. 

The  circuit  courts  are  appointed  biennially  by  the  judges  of 
each  district.  The  governor  can  appoint  extra  circuits.  {ArUe^ 
p.  11,  §§  22,  23.) 

Abt.  8. — Terms. 
Oeneral  Terms.'] — At  least  four  general  terms'are  held  in  each 
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district  annually,  and  more  may  be  appointed  by  the  judges. 
{Ante  p.  10,  §  18.) 
Three  judges  are  necessary  to  hold  a  general  term. 

Presiding  Jtistice.'] — The  judge  having  the  shortest  time  to 
serve,  and  not  drafted  into  the  Court  of  Appeals,  is  the  pre- 
siding judge.    (3  JS.  S.  {5th  ed.)  387,  §  7 ;  Laws  1847,  ch. 


Judgmenf] — A  majority  of  the  general  term  must  concur,  in 
order  to  render  judgment.  If  a  majority  do  not  concur,  the 
case  must  be  reheard.    {Ante^p.  11,  §  19.) 

Jurisdiction.'] — ^The  general  term  is  not  confined  to  an 
appellate  jurisdiction.  None  of  its  ancient  powers  are  taken 
from  it,  and  it  may  now  make  an  original  order  in  any  case  in 
which  it  formerly  might  have  done  so. 

The  general  term  will  not  act  in  most  cases  in  which  the 
special  term  can  act,  but  it  is  from  expediency  alone,  and  for 
the  sake  of  dispatch,  that  it  refuses. 

The  general  term  ordered  a  bill  of  costs  to  be  retaxed,  and 
its  power  to  do  so  was  sustained.     {Anon.^  10  How.  355,  360.) 

It  can  grant  an  injunction.  {Drake  v.  HvdsonJR.  -ff.,  2  Code 
Rep.  67.) 

Special  terms.'] — ^Tlie  judges  of  each  district  appoint  the 
special  terms,  but  at  least  one  must  be  held  during  the  year  in 
every  county.    {Ante^p.  11,  §  20.) 

A  special  term  is  usually  held  by  one  judge,  but  more  may 
join  in  it  upon  the  request  of  the  judge  appointed  to  hold  it. 
This  is  done  occasionally  to  save  a  repetition  of  the  argument 
before  the  general  term,  and  secure  a  prompt  decision  of  the 
question»by  a  full  court.  (See  Davis  v.  Mayor  of  N.  Y.y  1 
Duer,  451.) 

But  an  issue  of  fact  must  be  tried  by  a  single  judge.  {ArUe^ 
p.  93,  §  255.) 

Jurisdiction  and  powersJ] — ^The  special  term  may  try  issues 
of  fact,  when  triable  by  the  court,  and  issues  of  law.  {Ante^  p. 
93,  §  265  ;  p.  185,  Hule  28,  Supreme  Court.) 
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K'on-enamerated  motions  are  always  to  be  heard  in  the 
apecial  term,  unless  otherwise  directed  by  law.  {Antej  p.  190, 
£iile  40,  Supreme  Court.) 

The  special  term  can  hear  every  question,  except  upon 
appeal,  that  can  come  before  the  general  term.  {Mason  v. 
Jones,  1  Code  Kep.  N.  S.  839.) 

It  has  even  qnashed  a  certiorari  allowed  e^  parte  at  general 
term.     {Ibid.) 

It  can  open  a  default  taken  at  the  general  term.  {Ayres  v. 
CmiU,  9  How.  676.) 

And  it  can  relieve  against^a  judgment  or  order  taken  irregu- 
larly'' at  the  general  term,  where  the  point  was  not  before  the 
court.    {Semble^  ihid.    See  Coming  v.  Powers^  9  How.  56.) 

It  can  correct  the  form  of  a  judgment  of  the  general  term. 
{De  Agreda  v.  Mantdy  1  Abb.  133.) 

But  the  special  term  cannot  (or  at  any  rate  should  not)  in 
auy  way  reconsider  the  actual  adjudications  of  the  general 
term.  {Coming  v.  Powers^  9  How.  66 ;  and  see  Ayres  v.  Covill^ 
id.  575.) 

It  cannot  dismiss  an  appeal  to  the  general  term.  {Harris  v. 
Clark,  10  How.  419 ;  Barnum  v.  Seneca  Co.  Bank,  6  id.  82.) 

Kor  can  it  set  aside  a  judgment  entered  on  the  report  of  a 
referee,  on  any  ground  relating  to  the  merits.  {Dana  v.  HowSy 
3  Eern.  308.) 

There  is  but  one  Supreme  Court,  and  whether  in  special  or 
general  term,  it  has  the  same  powei*8,  except  as  to  appeals. 
{Mason  v.  Jones,  1  Code  Eep.  N.  S.  338  ;  see  Ayres  v.  CovHl^- 
9  How.  575 ;  Coming  v.  Powers,  id.  56 ;  Cfracie  v.  Freelandy 
1  Corns.  228 ;  Anon.,  10  How.  360.) 

But  the  legislature  may  prescribe  limits  to  the  power  of 
either.  {Oriffin  v.  Griffith,  6  How.  431;  Mason  y.  Jones,  1 
Ck>de  Eep.  N.  S.  338.) 

Jt  seemly  however,  that  the  legislature  cannot  empower  a 
special  term  to  decide  an  appeal  from  another  special  term. 
{Oraeier. Fredand,  1  Coms.  228.) 

Art.  9. — RuUs  and  Calendars. 

The  judges  of  the  Supreme  Court,  with  those  of  the  Superior 
CJourt  and  Court  of  Common  Pleas  of  New  York  city,  meet  in 
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general  session  at  the  Capitol  in  Albany  biennially  on  the  first 
Wednesday  of  August  (1860, 1862,  etc.),  to  revise  the  rules  of 
court  These  rules,  so  far  as  applicable,  govern  all  these  courts, 
and  also  the  county  courts.     {Ante,  p.  160,  §  470.) 

These  rules  must  be  published  for  three  weeks  in  the  State 
paper  at  Albany,  before  taking  effect.    {Laws  1847,  ch.  470, 

Use  cf  the  rules.'] — ^The  rules  are  not  to  be  used  for  purposes 
of  oppression,  or  to  decide  the  case  upon  technicalities.  {Mich- 
lethwaite  v.  JihodeSj  1  Barb.  57.) 

Special  rules  in  the  districts,"] — ^The  judges  of  the  first  and 
second  districts  have  issued  rules  for  practice  in  those  districts, 
but  their  authority  is  denied,  and  no  judge  is  bound  by  them, 
although  they  are  generally  followed  by  the  voluntary  action  of 
the  judges.    (See  He  Bowery,  19  Barb.  591.) 

Calendar.] — ^The  elerk  prepares  the  calendar  (under  the 
general  control  of  the  court)  from  notes  of  issue  filed  by  either 
party  to  an  action,  at  least  eight  days  before  the  court.  {AnUj 
p.  94,  §  256.) 

Issues  on  the  calendar  are  disposed  of  in  the  following  order, 
unless  otherwise  directed  by  the  court : 

1.  Issues  of  fact  to  be  tried  by  a  jury. 

2.  Issues  of  fact  to  be  tried'by  the  court. 

3.  Issues  of  law.    {Ante^p.  94,  §  257.) 

Special  order  in  First  District.] — ^A  special  calendar  for  the 
trial  of  short  causes  is  provided  in  the  first  judicial  district. 

The  plaintiff  may  move,  upon  four  days'  notice,  either  in  the 
circuit  on  any  Monday,  or  in  chambers  on  any  day,  to  place  a 
cause  on  this  calendar,  where — 

1.  The  trial  is  not  likely  to  occupy  more  than  one  hour ; 

2.  The  action  is  on  contract,  and 

i.  The  answer  consists  of  a  mere  denial,  with  no  new 

matter;  of,  . 
ii.  Kew  matter  is  set  up,  and  there  is  reasonto  believe 

that  the  defence  is  only  made  for  delay. 
If  the  motion  is  founded  on  the  belief  that  the  defence  is  for 
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delay,  affidavits  setting  forth  the  reasons  of  such  belief  must 
he  served  with  the  notice. 

If  the  motion  is  granted,  the  cause  will  be  placed  on  the  ca- 
lendar for  the  following  Friday,  on  serving  a  similar  notice  on 
the  clerk  of  the  circuit'four  days  before,  containing  the  number 
of  the  cause  on  the  general  circuit  calendar. 

If  the  cause  actually  occupy  more  than  an  hour  on  trial,  the 
trial  may  be  suspended  at  the  discretion  of  the  court,  and  the 
cause  be  put  down  at  the  foot  of  the   calendar.     {Ante^p.  220.) 

For  sundry  other  rules  regarding  the  calendars  in  the  first 
and  second  judicial  districts,  see  anUy  p.  221, 


Enumerated  motions.'] — ^These  are, 

1.  Motions  arising  on  special  verdict. 

2.  Issues  of  law. 

3.  Cases. 

4.  Exceptions. 

6.  Appeals  from  orders  on  demurrers. 

6.  Appeals  from  an  inferior  court. 

7.  Appeals  from  the  special  term  or  circuit.    {Ante^ 

p,  190 ;  Eule  40,  Svpreme  Court) 
Norirenum^rated  motions  include  all   other  questions  sub- 
mitted to  the  court,  and  must  be  heard  at  special  term,  unless 
otherwise  directed  by  law.    {Ibid.) 

Aet.  10. — Appeals. 

JFrom  this  court.] — ^In  the  proper  cases,  an  appeal  lies  from 
a  general  term  of  this  court  to  the  Court  of  Appeals.  {Anie^ 
J>.7,§11.) 

To  this  court.] — ^Foran  account  of  the  appellate  jurisdiction 
of  the  court,  see  the  preceding  ai;ticle  on  "jurisdiction,"  Ante, 
p.  271. 
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Chapter  IV. 

THE  SUPERIOR  COURT  OF  THE  OITT  OP  NEW  YORK. 

Aat.  1.  Organization  of  the  court 
2.  Officers  of  the  court. 
8.  Jurisdiction. 
4.  Powers. 
6.  Terms. 

6.  RemoTal  of  causes  into  Supreme  Court, 

7.  Appeals. 

Art.  1. — Organisation  of  the  Court. 

This  court  was  established  in  1828,  by  act  of  legislature,  and 
consisted  of  three  justices.     {Laws  1828,  ch.  137,  jp.  141.) 

The  constitution  of  1846  recognizes  its  existence,  and  declares 
that  it  shall  remain,  with  the  same  powers  and  jurisdiction  as 
it  then  had,  "until  otherwise  directed  by  the  legislature." 
{Const.  Art.  xiv.  §  12.) 

The  legislature  is  also  empowered  to  give  a  peculiar  organi- 
zation and  jurisdiction  to  local  courts  in  New  York  and  Buffalo. 
{Const.  Art.  vi.  §  14.) 

The  legislature  has  also  control  over  the  time  and  manner  of 
election  of  the  judges  of  such  courts.    {Const.  Art.  vi.  §  18.) 

[Jnder  these  constitutional  provisions,  the  legislature  increased 
the  number  of  justices  of  this  court  on  May  1, 1849,  to  six,  of 
whom  two  go  out  every  odd  year,  (1859, 1861,  etc.),  and  all  of 
whom  are  elected  by  the  electors  of  the  city  of  New  York,  for 
a  term  of  six  years.    {Ante,  p.  18,  §§  40  to  45.) 

Each  justice  receives  a  salary  of  $5,000  per  annum.  No  fees 
are  to  be  paid  to  a  justice  for  any  service.  (See  Ante^p.  18, 
§35.) 

Art.  2. — Officers  of  the  Court. 

Clerks.'] — The  court  has  power  to  appoint  a  clerk,  who  has 
an  office  in  the  City  Hall.  (3  H.  S.  {&th  ed.)  358 ;  Zaws  1828, 
ch.  137,  §  9.) 

Crier.'] — ^It  also  appoints  a  crier,    {^nte^p.  18,  §  39.) 

Attorneys,  when  admitted  by  the  Supreme  Court,  have  all 
the  privileges  of  this  court. 


I. 
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jDiiadiclion.  Concurrent  with  Common  Pleas. 

Abt.  3. — Jurisdiction  of  the  Court. 

Concurrent  with  Common  Pleas.'] — ^The  Superior  Court  and 
the  court  of  Common  Pleas  of  the  city  of  New  York  have  juris- 
diction  in  the  following  cases : 
L  In  the  following  actions,  where  the  cause  of  action  has 
arisen,  or  the  subject  of  the  action  is  situated,  within  »the 
city  of  New  York : 
(1.)  For  the  recovery  of  real  property  ; 
(-2.)  Or  of  an  estate  or  interest  therein ; 
(3.)  For  the  determination  in  any  form  of  a  right  or  interest 

in  real  property ; 
(4.)  For  injuries  to  real  property ; 
(5.)  For  the  partition  of  real  property  ; 
(6.)  For  the  foreclosure  of  a  mortgage  of  real  property  ; 
(7.)  For  the  recovery  of  personal  property  distrained  for 

any  cause ; 
(8.)  For  the  recovery  of  a  penalty  or  forfeiture  imposed  by 

statute ; 
(9.)  Against  a  public  officer,  or  person  specially  appointed 
to  execute  his  duties,  for  an  act  done  by  him  in  vir- 
tue of  his  office ; 
(10.)  Against  a  person  who,  by  his  command  or  in  his  aid, 
shall  do  anything  touching  the  duties  of  such  officer. 
{Ante,  p.  16,  51,  §§  83, 123, 124.) 

II.  In  all  other  actions, 

(1.)  Where  all  the  defendants  reside,  or  are  personally 

served  with  the  summons,  in  the  city  of  New  York  ; 
(2.)  Where  one  or  more  of  several  defendants,  y^'71%  licMe 

on  contract,  reside,  or  are  served  as  above,  in  said 

city. 
UL  In  actions  against 

(1.)  Corporations  created  under  the  laws  of  this  State,  and 

transacting  their  general  business,  or  keeping  an 

office  for  the  transaction  of  business,  within  the  city 

of  New  York,  or  established  by  law  therein ; 
(2.)  Corporations  created  by,  or  under,  the  laws  of  any 

other  State,  government,  or  country ; 
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Jurisdiction.  Concurrent  Presumed. 

i.  For  the  recoverj  of  any  debt  or  damages,  whether 
liquidated  or  not,  arising  upon  contract  made,  ex- 
ecuted  or  delivered  within  this  State,  or 
ii.  Upon  any  cause  of  action  arising  in  this  State.    {Ante^ 
i>.  17,  §  33.) 
The  Code,  in   another  place,  provides  that  actions  against 
foreign  corporations  may  be  brought  in  the  Superior  Court,  or 
Common  Pleas, 

1.  By  a  resident  of  this  State,  for  any  cause  of  action. 

2.  By  a  non-resident,  when  the  cause  of  action  has  arisen,  or 

the  subject  of  the  action  is  situated  within  this  State. 
(-471,^^,^.  149,  §427.) 

Jurisdiction  presumed,'] — The  jurisdiction  of  these  courts  will 
probably  be  presumed,  until  the  contrary  appears.  (See  Hart 
V.  Seixasy  21  Wend.  48.) 

These  courts  have  jurisdiction  of  the  action  mentioned  in 
Subdivision  1.  above,  without  regard  to  the  residence  of  the 
parties.  {Porter  v.  Lardy  4  Abb.  43  ;  4  Duer,  682  ;  Varian  v. 
Stevens^  2  Duer,  635  ;  Nichols  v.  Romaine^  9  How.  512.) 

And  whenever  the  court  has  jurisdiction,  viz.,  under  Subd.  1. 
or  n.  2,  supray  summons  may  be  served  in  any  part  of  the 
State.  {Porter  v.  Zordy  4  Abb.  43 ;  4  Duer,  682 ;  but  see  Zam 
1828,  ch.  137,  §  18  i  3  U.S.  {5th  ed.)  358.) 

Where  the  court  has  jurisdiction  over  the  actiouy  a  volun- 
tary appearance  of  the  defendant,  without  service  of  summons, 
will  give  jurisdiction  of  the  person.  {WoUson,Y.  Ccibot  Banky 
5  Sand.  428  ;  said  to  be  aflSrmed  in  Court  of  Appeals^  4  Duer, 
606  ;  and  see  Smith  v.  Dipeer^  2  Code  Rep.  70.) 

Where  one  of  several  defendants,  not  jointly  liable,  is  served 
with  summons  within  the  city,  the  plaintiff  may  serve  the 
others,  if  he  can,  or  discontinue  as  against  them,  at  any 
time  before  trial.  {McKemie  v.  Hackstaffy  2  E.  D.  Smith, 
75.) 

The  Superior  Court  (and,  therefore,  it  seem^s  the  Court  of  Com- 
mon Pleas) has  jurisdiction  of  an  action  brought  against  the 
corporate  authorities  of  New  York  city,  in  which  an  injunction  is 
asked  restraining  such  authorities  from  granting  a  privilege, 
(as  the  right  to   construct  a  railroad),  and  may  grant  such 
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JorisdictioD.  Peculiar.  Where  it  bos  not  Jarisdiction. 

injunction.  {People  v.  Sturtevant^  6  Seld.  263 ;  aflBirming  S, 
C.  sub  Dom.  Davis  v.  Mayor  of  i\r.  T".,  1  Duer,  451.) 

These  courts  have  jurisdiction  of  divorce  suits,  where  the 
defendant  resides  in  the  city  of  New  York.  {Forrest  v.  For- 
red,  6  Dner,  114.) 

They  have  jurisdiction,  concurrent  with/ the  U.  S.  Court,  and 
the  Supreme  Court,  of  a  question  of  salvage.  {Baker  v.  Uoaff 
3  Seld,  663 ;  Cashmere  v.  De  Wolf  2  Sand.  379 ;  Cashmere  v. 
Cr(meU,  1  Sand.  716.) 

Jurtsdidion  peeuliur  to  this  court. 1 — Certain  suits  pending 
in  1849,  in  the  Supreme  Court,  (first  district),  were  allowed  to 
be  transferred  to  this  court,  and  it  has  complete  jurisdiction 
over  every  such  suit.     {ArUe^  p.  19,  20,  •§§  47,  48.) 

This  court  has  concurrent  jurisdiction  with  the  Supreme 
Oourt,  in  summary  proceedings  against  ships  and  vessels.  (3 
B.  S,  {Uh  ed.)  796 ;  [2  id.  494.]) 

Where  it  has  no  jurisdiction,'] — ^This  court  has  not  jurisdic- 
tion over  proceedings  for  the  dissolution  of  a  corporation. 
{Brake  v.  Pythagoras  Assoo\  4  Duer,  668  ;  and  semble^  ITat- 
tenstroth  v.  Astor  Bank^  2  id.  632.) 

Nor  over  the  appointment  of  a  receiver  to  wind  up  a  foreign 
corporation.    {Day  v.  U.  S.  Ca/r  Spring  Co.  2  Duer,  608.) 

Nor  over  a  commission  of  lunacy.  {Matter  of  Brown^  1 
Abb.  108.) 

Nor  to  compel  the  attendance  of  witnesses  under  a  commis- 
sion from  a  foreign  court.  (Semble,  Matter  of  Jay^  5  Sand. 
674.) 

•  Nor,  in  general,  has  the  court  any  jurisdiction  not  expressly 
conferred  by  statute.    {Ibid.) 

And  the  court  will  not  sanction  any  attempt  to  bring  parties 
into  its  jarisdiction  by  fraud  and  misrepresentation,  but  will  set 
the  process  aside.  {Carpenter  v.  Spooner,  2  Sand.  717 ;  3  Code 
Rep.  23  ;  2  id.  140 ;  and  see  Ooupil  v.  Simonson^  3  Abb.  474.) 

Art.  4. — Powers  of  the  Court. 

Tliis  conrt  has  the  same  power  to  compel  a  discovery  of 
papers,  etc.,  by  parties  to  an  action,  as  the  Supreme  Court. 
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_i ,  . 

Powers  of  the  coarL  Of  the  jadges.  lenn&, 

{GovM  V.  McCarthy^  1  Kern.  580 ;  Moore  v.  Pentz^  2  Sand. 
664;  3  R.  8.  (&th  ed.)  293,  §  60;  [2  id.  199 ;]  Laws  1841, 
ch.  38.) 

It  has  power  to  subpoena  witnesses  In  any  part  of  the  State. 
(3  jB.  S.  l5th  ed.)  358  ;  Zaws  1828,  ch.  137,  §  14,  i?.  141.) 

And  to  summon  any  witness  within  the  county  to  make  a 
deposition  upon  a  motion  or  other  proceeding.  (3  H.  S.  (pth 
ed.)  361 ;  Zawa  1840,  oh.  276,  §  3.) 

Powers  of  the  ^t/i^e*.]— The  justices  of  this  court  may  perform 
all  the  duties  which  justices  of-  the  Supreme  Court  out  of  term 
may  perform.  (3  R.  S.  {5th  ed.)  369 ;  Zaws  1828,  ch.  137j 
§23.) 

Anyjustice  may  hold  a  special  term,  and  has  substantially 
the  same  powers,  as  far  as  non-enumerated  motions  are  con- 
cerned, in  chambers.    (Laws  1830,  p.  18 ;  Zaws  1828,  p.  141.) 

They  may  issue  attachments  against  the  property  of  abscond- 
ing, concealed,  or  non-resident  debtors,  under  the  provisions  of 
the  Eevised  Statutes.  {Renard  v.  HargopSj  3  Kern.  259; 
affirming  S.  C.  2  Duer,  640.) 

They  may  issue  writs  of  hdheae  corpits^  and  perform  other 
acts,  as  Supreme  Court  commissioners,  though  that  office  is 
abolished.  {Ibid.  ;  Laws  1847,  ch.  255,  §  7 ;  2  jff.  /S  {Ut  ed.) 
280,  281 ;  see  People  v.  Lemmon^  5  Sand.  681  \  Z  R.  S.  {Uh 
ed.)  883,  [2  id.  564.]) 

Such  special  proceedings  are  subject  to  the  review  of  the 
Supreme  Court,  at  general  term,  and  not  to  that  of  the  Superior 
Court    (See  People  v.  Lemmon^  26  Barb.  270.) 

Abt.  5. — Terms  of  the  Court. 

The  court  has  power  to  appoint  its  terms,  and  does  so  every 
year.     {Ante^  p.  17,  §  35. ) 

A  general  term  may  be  held  by  any  two  justices,  and  n  special 
term  by  any  one.     {Ante^p.  19,  §  46.) 

One  or  more  general  and  special  terms  may  be  held  at  the 
same  time.     (Ibid.) 

The  supervisors  should  provide  rooms,  etc.,  but  the  court 
may  order  the  sheriff  to  do  so,  in  case  of  neglect.  {AifUCyp. 
20,  §  51,  i?.  13,  §28.) 
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Tenna  Removal  of  causes.  Appeals. 

JudgmenU^  how  given.'] — Judgments  upon  appeal  arc  given 
at  general  term,  all  others,  at  special  term.    {AntCy  p.  18,  §  37.) 

The  concurrence  of  two  judges  is  necessary  to  a  decision  at 
general  term.     {Ante^jp.  18,  §  38.) 

If  two  do  not  concur,  the  appeal  must  be  reheard.     {Hid.) 

Art.  6. — JScDiaval  of  causea  into  the  Supreme  Court. 

kt  The  Snpreme  Court  may  remove  into  that  court  any  action 
brought  under  subd.  2  of  §  33,  ante^  p.  16,)  and  pending  in 
the  Superior  Court,  (or  Court  of  Common  Pleas)  for  the  city 
and  county  of  New  York,  and  may  change  the  place  of  trial 
therein,  as  if  such  action  had  been  commenced  in  the  Supreme 
Court    {Ante,  p.  17,  §  33.) 

Such  order  for  removal  and  change  of  place  of  trial  is  to  be 
made  upon  motion  in  the  Supreme  Court.     (Tbid,) 

On  filing  a  certified  copy  of  such  order  in  the  oflBce  of  the 
derkof  the  Superior  Court  (or  Common  Pleas),  such  cause 
shall  be  deemed  to  be  removed  as  aforesaid.     {Ibid.) 

The  clerk  must  then  forthwith  deliver  to  the  clerk  of  the 
connty  in  which  the  trial  is  ordered  to  be  had,  all  process, 
pleadings,  or  proceedings  relating  to  such  cause,  to  be  filed  in 
hi8  oiBce.     (Ihid.) 

Eemoval,  under  this  provision,  is  discretionary  with  the 
Supreme  Court,  and  the  court  must  see  good  reason  for  making 
the  change.     {CampbeU  v.  BtUler,  4  Abb.  55.) 

Art.  7. — Appeals. 

Appeals  from  the  general  term  of  this  court  are  taken  direct 
to  the  Court  of  Appeals.    {Ante,  p.  7,  §  11,^.  20,  §  50.) 

There  are  no  appeals  from  any  inferior  court  to  this  court. 

The'  action  of  a  justice  of  this  court,  sitting  as  a  Supreme 
Court  commissioner,  should  be  reviewed  by  certiorari  in  the 
Supreme  Court.    (3  B.  S.  (5th  ed.)  892,  §  85 ;  [2  id.  573.]) 
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Chapter  V. 

THE  COURT  OF  COMMON    PLEAS  OF  THE  CITY  AlfTD    OOXTNTY  OF 
NEW  YORK. 

A&T.  I.  Organization. of  the  court, 
2.  Officers  of  the  coart. 
8.  JurisdicUon. 
4.  Powers. 
6.  Terms. 

6.  Removal  of  causes  into  Supreme  Court 

7.  Appeals. 

Art.  1. — Organization  of  the  Court. 

This  conrt  is  the  oldest  judicial  tribunal  in. the  State,  being 
traceable  back  to  the  Dutch  court  of  the  schout,  burgomasters, 
and  schepens,  established  in  1653.  In  1665,  under  the  English 
government,  its  name  was  changed  to  the  "  Majorca  Court," 
with  tlie  mayor,  aldermen  and  sheriff  for  judges.  In  1821,  its 
name  was  changed  to  the  "  Court  of  Common  Pleas,"  and  a 
"first  judge"  appointed,  who  was  authorized  to  hold  the  court 
without  the  mayor,  alderman,  or  recorder,  although  these 
oflScers  still  retained  the  right  of  sitting  in  it.  (The  recorder 
was  substituted  for  the  slieriff  in  1730.)  Two  associate  judges 
were  appointed  snccessively  in  1834  and  1839. 

By  the  Constitution  of  1846,  no  change  was  made  in  the 
organization  of  this  court,  but  it  was  directed  that  the  judges 
should  be  elected  by  the  people  of  the  city  for  six  years. 

The  court  therefore  consists  at  present  of  one  first  judge  and 
two  associate  judges ;  and  it  is  worthy  of  remark,  that  this 
court  and  the  county  courts  are  the  only  ones  in  tlie  State 
whose  members  are  legally  entitled  "  judges*'^ — alloth^^  being 
"yt^^ice*." 

First  judge. — ^The  court  has  power  to  appoint  one  of  the 
judges  first  judge.    {Lclwb  1847,  cA.  255,  §  6.) 

Salaries. — ^Each  judge  receives  a  salary  of  $5000  per  annum. 
No  fee  is  paid  to  any  of  the  judges  for  any  service*     (See 
jl7i^<5,jp.  18,  §35.) 
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Offioen.  JnrisflicUoD.         SapplemenUrj  proceedings. 

Abt.  3, — Officers  of  the  Court. 

Clerk'] — ^Tlie  court  has  power  to  appoint  its  own  clerk.  (3 
R.  S.  {Uh  ed.)  313 ;  Laws  1864,  ch.  198.) 

OrieTy  etc.] — It  has  power  to  appoint  all  other  officers  necessary 
for  its  attendance,  including  a  crier.  (3  JR.  S.  {StA  ed.)  813 ; 
lam  1853,  ch.  529  ;  see  Anteyjp.  18,  §  39.) 

Attamet/s.'] — ^The  attorneys  of  the  Snprerae  Court  have  the 
same  power  to  practise  in  this  court. 

Aet.  8. — Jurisdiction  of  the  Court. 

The  original  jurisdiction  of  this  court  is,  to  a  great  extent, 
concurrent  with  that  of  the  Superior  Court,  and  is  fully  set 
forth,  so  far  as  that  is  the  case,  antCj  p.  283. 

But  in  addition  to  this  extensive  jurisdiction,  this  court  has  all 
the  powers  and  jurisdiction  of  the  county  courts,  (which  are 
folly  described  jpost,  chap.  ix.  p.  302.)  (3  JS.  S.  {5th  ed.)  313, 
§81;  Zmos  1854^,  ch.  19S.) 

And  all  its  powers  and  jurisdiction  prior  to  the  Code,  are 
confirmed  to  it    (Ihid.) 

It  has  jurisdiction  and  power  to  remit  fines  and  forfeited 
recognizances,  and  to  correct  and  discharge  dockets  of  liens 
and  judgments  entered  upon  recognizances  in  the  mi^nner  pre- 
scribed by  law.     {Ibid.y  and  see  Laws  1845,  ch.  229.) 

Mechanics*  liens.'] — ^Except  where  the  amount  claimed  is 
less  than  one  hundred  dollars,  this  court  has  exclusive  jurisdic- 
tion of  proceedings  upon  liens  against  real  estate  in  the  city 
and  county  of  New  York.  (3  R.  8.  {5th  ed.)  812  •;  Zau>s  1851, 
ch.  513,  §  4.) 

Supplementary  proceedings.] — ^This  court  has  jurisdiction  in 
proceeding^  supplementary  to  execution  on  a  judgment  ren- 
dered in  the  marine  or  a  district  court  of  New  York  city ;  or 
on  a  judgment  of  any  court  when  execution  is  issued  to  that 
city  and  county.    {Ante,  p.  108,  §  292.) 

19 
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Jurisdiction.  Powers.  Terms. 

Judgments  of  inferior  courls.] — After  transcripts  of  judg- 
ments in  the  marine  court,  or  district  courts  of  the  city  of  New 
York,  have  been  filed  in  the  ofl5ce  of  the  county  clerk,  this 
court  has  control  over  such  judgments,  and  can  order  a  set-off 
between  them.    {Sayd^n  v.  IPDermott^  9  Abb,  14.) 

Appellate  jurisdiction^ — ^This  court  has  exclusive  jurisdiction 
over  appeals  from  the  marine  court,  or  district  courts  of  New 
York  city.  Its  decision  thereupon  is  final.  {Ante^  p.  128, 
§§  351,  352,  and  seep.S,  §  11.) 

Jurisdiction  presumed.'] — ^The  jurisdiction  of  this  court  will 
always  be  presumed.  {Hart  v.  SeixaSj  21  Wend.  48  ;  JFoot  v. 
Stevensy  17  id.  483.) 

Abt.  4. — Powers  of  the  Court  and  Judges, 

Discovery."] — This  court  has  the  same  power  to  compel  a  dis- 
covery of  books  and  papers  within  its  jurisdiction  as  the  Su- 
preme Court.     {Laws  1841,  ch.  38,  §  1.) 

Suhposna.] — ^There  is  an  old  law,  not  embodied  in  thcHcvised 
Statutes,  but  not  expressly,  repealed  by  them,  authorizing  this 
court  to  send  writs  of  subpoena  into  any  part  of  the  State. 
{Greenleafs  laws  1789,  p.  262.) 

Depositions.] — It  may  enforce  the  attendance  of  any  person 
within  the  county  to  make  a  deposition  on  a  motion  or  other 
proceeding.    {Laws  1840,  ch.  276.) 

Chambers,] — ^The  judges  of  this  court  in  chambers  have  the 
same  powere  as  those  of  the  Superior  Court.  (3  It.  S.  (J5th  ed.) 
809.) 

These  powers  are  substantially  those  of  a  judge  at  special 
term.   See  Lawsl^ZO^p.  18 ;  see  ante^p.  285. 

Abt.  5. — Terms  of  the  Court. 

The  court  appoints  its  own  terms  from  time  to  time.  {AnU^ 
p.  17,  §  35.) 
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Tenofl.  Bemoval  of  eaosea.  Appeals. 

A  general  term  is  held  by  two  or  more  of  the  judges,  and  a 
•pecial  term  by  one.    (J.n^,^.  18,  §  36.) 

SoomsJ] — ^The  supervisors  should  provide  rooms  and  other 
accommodations,  but  if  they  neglect  to  do  so,  the  court  may 
order  the  sheriff  to  provide  the  same.    {ArUe^p.  12,  §  28.) 

JudffmerUs.] — ^Judgments  upon  appeal  are  given  at  general 
term,  all  others  at  special  term.    {ArUe^  p.  17,  §  37.) 

Two  judges  must  concur  in  rendering  a  decision  at  general 
term.    (ArUe^p.  18,  §  38.) 

If  two  do  not  concur,  the  appeal  must  be  reheard.  {Ante^ 
1>.18,§38.) 

Art.^  6. — Removal  of  causes  to  the  Supreme  Court. 

The  Supreme  Ck)urt  may  remove  into  itself  any  action  brought 
under  subdivision  2  of  §  33  of  the  Code  {ante^  p.  16)  in  this 
oonrf,  and  may  change  the  place  of  trial,  as  if  such  action  bad 
been  commenced  in  the  Supreme  Court.    {ArUe^p.  17,  §  33.) 

For  further  details  under  this  head,  see  ante^p.  287. 

Art-  7. — Appeals. 

An  appeal  lies  (in  the  cases  prescribed  by  law),  from  th« 
general  term  of  this  court,  to  the  Court  of  Appeals  exclusively. 
(Anie,p.  7,  §11.) 

The  decisions  of  a  judge  of  this  court,  sitting  as  a  Snpremt 
Canrt  commissioner^  however,  are  reviewable  upon  certiorari^ 
before  the  Supreme  Court  in  general  term.  (3  H.  S.  (5th  ed.) 
892  ;  [2  id.  673.]) 

Appeals  to  this  court.} — Appeals  from  the  Marine  and  district 
courts  of  the  city  of  New  York,  lie  exclusively  to  the  general 
term  of  this  court.    {AntSj  p.  128,  §§  351,  352.) 
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GflAFTEB  VL 
THE  SUPEBIOB  OOUBT  OF  THB  OTTT  OF  BUFFALO. 

Aet.  1.  OrgtniiaUoii  of  the  conrt 
2.  Officers  of  the  cotui. 
8.  JarifldictSoiL 
4.  Fowem. 
6.  Terms. 

ft.  BemoTtl  of  causes  into  or  from  the  Sapreme  Govt. 
7i  Appeals. 

Abt.  1. — Organiaaiian  of  the  Chwrt. 

This  court  was  established  by  an  act  of  the  legislature  in  1854| 
reorganizing  the  Becorder's  Conrt  of  Buffalo,  proriding  for  the 
election  of  three  judges  in  place  of  the  recorder,  and  changing 
its  name  to  the  '^  Superior  Court."  (3  R.  S.  {&th  ed.)  383 ;  lam 
1854,  eh.  96.) 

This  act  was  constitutional.  {International  Bank  y.  Bradley^ 
19N.T.245,268.) 

The  court  is  now  composed  of  three  justices,  chosen  by  the 
electors  of  the  city  of  Buffalo,  and  holding  office  for  eight  years. 
(3  B.  S.  {5th  ed.)  332 ;  Zawe  1854,  ch.  96.) 

Sdlariea,'] — ^Each  justice  receives  an  annual  salary  of  $3,000. 
No  fees  are  to  be  paid  to  any  justice  of  the  court  for  any 
official  service.    (3  B.  S.  {&th  ed.)  333 ;  Zawa  1854,  ch.  96.) 

J^ot  to  jpractiee.'] — The  justices  may  not  practise  in  any  court 
of  this  State  or  the  United  States.    {Ibid.) 

Abt.  2. — Officers  of  the  Court. 

Clerk.'] — The  court  appoints  its  own  clerk,  who  receives  the 
same  fees  as  the  clerks  of  the  Supreme  Oourt  (3  B.  S.  {5th  ed) 
333  ;  Zawe  1854,  ch.  96.) 

Crier.'] — ^It  also  appoints  a  crier.    {Ibid.) 

Sheriff  amd  (7(?n^a&26«.]— The  sheriff  of  Erie  County,  and  aa 
many  constables  as  he  summons  by  order  of  the  court,  must 
attend  the  terms  of  the  court    {Ibid.) 
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AUamejfs.'] — ^Attorneys  admitted  by  the  Supreme  Court  may 
practise  in  this  court 

Art.  8. — JurUcUcHcm  qfthe  CourL 

The  jurisdiction  of  this  court  is  in  all  cases  to  be  presumed. 
(3  JR.  S.  {5th  ed.)  832 ;  Laws  1854,  ch.  96 ;  IfOemcUional  Bank 
v.^nwfliy,  19N.Y.  258.) 

It  has  jurisdiction  in  the  following  actions  and  proceedings, 
where  the  cause  of  action  arises,  or  the  subject  thereof  is  situate 
in  the  city  of  Buffalo : 

1.  For  the  recovery  of  real  property,  or  of  any  estate  or 
interest  therein ;  or  for  the  determination  in  any  form  of  any 
inch  right  or  interest,  or  claim  thereto ;  and  for  injuries  to  real 
property  and  chattels  real ; 

8.  For  the  partition  of  real  property ; 

3.  For  the  foreclosure  of  mortgages  of  real  property  and 
chattels  real ; 

4.  For  the  admeasurement  of  dower ; 

5.  For  the  sale,  mortgage,  or  other  disposition  of  real  property 
of  an  infant  or  person  of  unsound  mind,  etc. ; 

8.  To  compel  a  specific  performance  by  an  infant  heir,  or 
other  person,  of  a  contract  respecting  real  property  and  chat^ 
telsreal; 

7.  For  the  mortgage  or  sale  by  a  religious  corporation  of  its 
real  property,  and  the  application  p{  the  proceeds  thereof; 

8.  For  the  recovery  of  a  penalty  or  forfeiture ; 

9.  For  the  recovery  of  personal  property  distrained  for  any 
cause; 

10.  Against  a  public  ofScer  or  person  specially  appointed  to 
execute  his  duties,  for  an  act  done  by  him  in  viriue  or  under 
color  of  his  office,  or  against  a  person  who,  by  his  command  or 
in  his  aid,  does  anything  touching  the  duties  of  the  office. 

Also,  in  all  other  civil  actions,  whether  the  cause  arise,  or  the 
subject-matter  be  situate,  in  the  city  of  Buffalo  or  not: 

1.  In  an  action  on  contract,  when  the  defendant,  or  when 
one  or  more  of  several  defendants,  resides  or  is  personally  served 
with  summons,  or  occupies  a  tenement  for  business  in  that  city ; 
or  when  the  contract  was  made  in  that  city ; 
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3.  In  an  action  for  any  other  cause,  when  the  defendants  pro- 
ceeded against  reside,  or  occapy  a  tenement  for  business,  in 
that  city,  or  are  personally  served  with  summons  therein ; 

3.  In  an  action  arising  on  contract,  or  against  common  car- 
riers upon  the  custom  or  duty,  when  all  the  defendants  reside 
out  of  the  State,  but  one  or  more  of  them  has  property  in  that 
city; 

4.  When  the  defendant  is  a  corporation,  created  under  the 
laws  of  this  State,  and  transacts  its  general  business,  or  keeps 
an  office,  or  has  an  agency  established  for  the  transaction  of 
business,  or  is  established  by  law  in  that  city ; 

6.  When  the  defendant  is  a  foreign  corporation,  and  has  pro- 
perty in  that  city,  or  an  agency  established  therein ; 

6.  When  the  action  or  proceeding  is  against  the  city  of  Buf- 
falo or  its  officers. 

It  has  also  concurrent  jurisdiction  with  the  Supreme  Court, 
in  said  city,  of  all  common  laws  and  statutory  writs,  (such  as 
mimdamuSy  habeas  corpuSj  etc.,  etc.,)  and  of  remedies  now 
obtainable  by  action  on  such  writs  as  are  abolished,  and  of  all 
special  proceedings. 

It  has  exclusive  jurisdiction  of  all  actions  discontinued  in  a 
justice's  court  of  said  city,  on  account  of  the  title  to  real  estate 
being  involved.  (3  JR.  S.  {5th  ed.)  833,  884;  Laws  1864,  ch. 
96 ;  Imos  1857,  ch.  361.) 

Appellate  jurisdiction,'] — Appeals  from  the  justices'  courts 
in  Buifalo  are  taken  to  the  Erie  county  court,  and  from  thence 
to  tlie  general  term  of  this  court  exclusively.  (3  jS.  S.  (5^A 
ed.)  886 ;  Imds  1854,  ch.  96.) 

Criminal  jurisdiction^ — ^This  court  has  jurisdiction  in  crimi- 
nal cases,  which  it  is  unnecessary  to  define  here.    (Ibid.) 

Summons.'] — ^In  all  cases  where  the  jurisdiction  of  the  court 
is  not  made  to  depend  upon  the  service  of  summons  within  the 
city  of  Buffalo,  the  summons  may  be  served  in  any  part  of  the 
State.    (3  B.  S.  {5th  ed.)  385 ;  Zaws  1854,  ch.  96.) 

Lunatics^  etc.] — ^This  court  has  the  care  and  custody  of  all 
idiots,  lunatics,  persons  of  unsound  mind,  and  habitual  drunk* 
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ards,  residing  in  Buffalo,  and  of  their  real  and  personal  estate/ 
(3  S.  S.  {5th  ed,)  334 ;  Laws  1854,  ch.  96.) 

^ed  of  jttdgmerUs,  etc.'] — Judgments  of  this  court  may  be 
docketed  in  any  county,  with  the  same  effect  as  judgments  of 
the  Supreme  Court    {Ibid.  p.  336.) 

Abt.  4. — Powers  of  the  Court  and  the  Juatieee. 

The  court,  or  any  judge  thereof,  may  issue  writs  of  subpoena, 
attachments  for  contempts,  and  all  other  writs  and  process,  to 
aoy  county  of  the  State.  (3  R.  8.  {5th  ed.)  335 ;  Zawa  1854, 
ch.%,) 

This  court  has  the  same  powers  as  the  Supreme  Court  to 
enforce  all  its  processes,  orders  and  judgments,  and  to  grant 
new  trials  and  rehearings.    {Ibid.) 

Poioers  of  the  Jtcsticee.'] — Each  of  the  justices  has  the  same 
powers  as  a  justice  of  the  Supreme  Court  at  chambers,  and 
also  the  powers  possessed  by  the  Becorder  of  Buffalo,  on  De* 
cember  1,1846.    {Ibid.) 

Abt.  5. — Terms. 

m 

Number  of  terms.'] — ^Four  general  and  six  special  terms  are 
to  be  held  every  year.  The  court  may  prescribe  the  times  of 
holding  them.    (3  B.  S.  {5th  ed.)  886  ;  Laws  1854,  ch.  96.) 

General  terms.] — A  general  term  may  be  held  by  two  jus- 
tices.   (Ibid.) 

All  issnes  of  law  must  be  tried  at  general  term.    {Ibid.) 

The  concnrrence  of  two  justices  is  necessary  to  pronounce 
judgment,  and  if  two  do  not  concur,  the  case  must  be  reheard. 
{Ibid.) 

Special  terms.) — A  special  term  is  held  4>y  one  justice. 
(^Ibid.) 

Issues  of  fact  are  tried  at  special  term.    {Ibid.) 

Abt.  6. — Hemoval  of  causes  into  or  from  the  Suprerne  Court. 

Transfer  into  the  Supreme  Court.] — Transitory  actions,  in 
which,  if  they  were  in  the  Supreme  Court,  it  would  change 


296  THE  SUPERIOR  COURT  OF  BUFFALO. 

Remoral  of  causes.  AppealsL 

the  place  of  trial  to  some  other  connty  than  Erie,  may  be 
removed  by  order  of  that  court,  oat  of  this  court  into  that 
(3  B.  S,  {5th  ed.)  336  ;  Zaws  1864,  ch.  96.) 

No  other  actions  may  be  so  removed,    {Ibid.) 

A  justice  of  the  Supreme  Court,  or  of  this  court,  may  stay 
proceedings  in  any  action  pending  in  this  court,  for  the  purpose 
of  allowing  a  motion  for  removal  to  be  made.    {Ibid.) 

Such  stay  maybe  revoked  in  tlie  discretion  of  the  justice 
gcanting  it.     {Ibid.) 

On  filing  the  order  for  removal  with  the  clerk  of  this  court, 
the  action  is  deemed  removed,  and  such  clerk  must  imme- 
diately transfer  all  documents  connected  with  the  action  to  the 
clerk  of  the  comity  where  the  action  is  to  be  tried.    {Ibid.) 

Transfer  into  this  court.'] — Any  action  pending  in  the  Su- 
preme-Court may  be  transferred  into  this  court,  by  filing  with 
the  county  clerk  the  written  consent  of  the  attorneys  on  both 
sides.    {Ibid.) 

The  clerk  must  enter  an  order  of  course,  and  transmit  to  the 
clerk  of  this  court  a  certified  copy  of  such  order,  with  all  doca- 
ments  pertaining  to  the  action.     {Ibid.) 

Thereupon  this'cgurt  acquires  complete  jurisdiction.    {Ibid.) 

(From  this  it  may  be  inferred,  that  if  in  accomplishing  this 
transfer,  the  aid  of  any  court  becomes  necessary,  the  Suj^renu 
Court  must  be  applied  to,  and  not  the  Superior  Court.) 

Aet.  7. — Appeals. 

Appeals  from  the  general  term  of  this  court  lie  exclusively  to 
the  Court  of  Appeals.  (3  H.  S.  {5th  ed.)  836 ;  Zatos  1854, 
ch.  96.) 

Appeals  from  the  special  term  are  taken  to  the  general  term, 
as  in  the  Supreme  Court.    {Ibid.) 

Appeals  from  a  justice's  court  in  Buffalo  lie  first  to  the  Erie 
county  court,  and  from  thence  to  this  court.    {Ibid.  p.  336.) 
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OHAPTBa  VII. 
THE  MAYOSB'   Ain>  BEOOSDEBB'  00UBT8  OF  CnUEB. 

Aeti^li  I.  OrgADixation  of  these  courts. 
2.  Their  jurisdiction. 
8.  Powers  of  the  Beoorders. 
4.  Bemovai  of  causes  into  the  Supreme  Court 

or  Countj  Court. 
6.  Appeals. 

AsT.  1. — OrffomzcOion  of  these  Oaurts. 

These  courts,  though  all  originating  in  the  common  models 
the  Dutch  burgomaster's  court,  afterward  called  the  Major's 
court,  are  nevertheless  differently  organized  in  different  cities. 

The  cities  must,  therefore,  be  considered  separately,  so  far  at 
least  as  they  differ  in  this  respect. 

Albany — Tray — ffudson.'] — ^In  each  of  these  cities,  a  **  May- 
or's  Court "  is  established,  consisting  of  the  Mayor,  Eecorder, 
and  Aldermen  of  the  city.  (3  B.  S.  (  5th  ed.)  317,  320,  321 ; 
[9  id.  217-219.]) 

Such  court  may  be  held  by  the  mayor  gr  recorder  alone,  or 
in  the  absence  of  both  of  them,  by  any  three  aldermen.  {Ibid. 
pp.  317-823.) 

Uitca.'] — There  is  a  "  Recorder's  Court"  in  this  city,  held  by 
the  Becorder  alone,  except  when  trying  criminal  cases.  (3  S. 
&  i&th  ed.)  339 ;  Zirw  1844,  ch.  319.) 

Oeweffo.l — ^The  "  Recorder's  Court "  of  this  city  is  held  by 
the  Recorder  alone,  or  in  his  absence,  by  the  mayor  and  any 
two  aldermen.     (3  li.  S.  (5<A  ed.)  848  ;  Zawe  1848.  oA.  874.) 

Art.  2. — Juriediction  of  theee  Courte. 

The  jurisdiction  of  these  courts  extends 
L  To  the  following  actions,  when  the  cause  of  action  has 
arisen,  or  its  subject  is  situate<},  within  the  city  in  which 
such  court  is  established : 
(1.)  For  the  recovery  of  reed  property  ;  or, 
(2.)  Of  an  estate  or  interest  therein ; 
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(3.)  For  the  determination  in  any  form  of  a  right  or 
interest  therein ; 

(4.)  For  injuries  thereto ; 

(6.)  For  the  partition  thereof; 

(6.)  For  the  foreclosure  of  a  mortgage  thereon  ; 

(7.)  For  the  recovery  of  personal  property  distrained  fo^ 
any  cause ; 

(8.)  For  the  recovery  of  a  penalty  or  forfeiture  imposed 
by  statute ; 

(9.)  Against  a  public  officer,  or  person  specially  appointed 
to  execute  his  duties,  for  an  act  done  by  him  in  vir- 
tue of  his  office ; 

(10.)  Against  a  person  who,  by  his  command  or  in  his  aidt 
shall  do  anything  touching  the  duties  of  such 
officer.    {AfUe,j>p.  16,  51,  §§  33, 123, 124.) 

IL  To  all  other  actions,  when  all  the  defendants  reside  within 
the  city.    {AntSyp.  16,  §  33.) 

UL  To  actions  against  domestic  corporations,  transacting  their 
general  business,  or  keeping  an  office  for  business,  or 
established    by  law    in    the    city ; — or    against  any 
foreign  corporation 
(1.)  For  the  recovery  of  any  debt  or  damages  arising  upon 
contract  made,  executed,  or  delivered  within  the 
State,  or, 
(2.)  Upon  any  cause  of  action  arising  within  the  State. 
{Ante,  jp.  16,  §  83.) 

Uiica.'] — ^The  Becorder's  Court  of  Utica  has  jurisdiction,  con- 
current with  the  Oneida  county  court,  of  all  special  proceed* 
ings  cognizable  by  a  county  court,  where  the  cause  arises,  or 
the  subject-matter  is  situated  within  the  city  of  Utica.  (  3  jS. 
S.  {Uh  ed.)  342  ;  Law  1815,  ch.  291.) 

Abt.  3. — Powers  of  the  Recorders. 

As  Supreme  Court  commissioners,'] — ^The  Recorders  of 
Albany,  Troy,  Hudson,  Utica,  and  Oswego,  may  exercise  the 
powers  of  justices  of  the  Supreme  Court  in  chambers.  (3  JS.  & 
{6th  ed.)  320-347.) 
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Tray  and  Oetoego.^ — ^The  recorders  of  these  cities  have  juris- 
diction in  proceedings  supplementary  to  execution,  ^whether  the 
original  action  was  brought  in  their  own  courts  or  in  anj  other. 
(3  JS.  S.  {5th  ed.)  328,  844.) 

The  constitutionality  of  tliese  laws  was  denied  in  Oriffin  v. 
Grijfithy  6  How.  428,  but  was  finally  affirmed  by  the  Court  of 
Appeals.    {Hayner  v.  James,  17  N.  T.  316.) 

Art.  4. — Hemovai  of  causes  into  Svpreme  Court  or  Cowity 

Cowrt. 

Any  action  or  proceeding  pending  in  any  of  these  courts,  in 
which  the  judge  is  for  any  cause  incapable  of  acting,  may  by 
such  court  be  transferred  to  the  county  court ;  and  the  papers 
on  file  shall  be  then  transmitted  to  such  county  court,  which 
thenceforth  has  jurisdiction.    {Ante,  p.  17,  §  33.) 

Mayors^  Courts.'] — The  following  actions  may  be  removed  by 
eertiorari  into  the  Supreme  Court,  by  order  of  a  judge  of  that 
court,  or  an  officer  empowered  to  perform  the  duties  of  such  a 
judge  out  of  court : 

1.  All  personal  actions,  where  the  amount  claimed  exceeds 
$250; 

2.  All  actions  in  which  the  people  of  this  State  are  interested ; 
8.  Actions  by  or  against  a  city  corporation ; 

4.  All  actions  in  which  the  title  of  real  estate  shall  come  in 
question ; 

5.  Actions  in  the  nature  of  replevin  ; 

6.  Actions  for  false  imprisonment.  (3  B.  S.  {^th  ed.)  671 ; 
[2  id.  889.]) 

Recorder^  Courts.] — Probably  these  provisions  apply  to  all 
Becorder's  Courts,  but  they  are  expressly  applied  by  statute  to 
the  Kecorder's  Court  in  TJtica  only.  (3  B.  8.  {5th  ed.)  389 ; 
Law  1844,  eh.  819.) 

Art.  6. — Appeals. 

Appeals  to  these  courts.] — Appeals  from  justices  of  the  peace 
in  summary  proceedings  for  the  recovery  of  land  within  the 
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city  of  JJtica^  may  be  taken  to  the  Becorder's  Court  of  that 
city.    (8  -B.  8.  {Uh  ed.)  842 ;  Laws  1845,  ch.  291.) 

Appeals  from  these  courts^ — An  appeal  from  the  jadgments 
rendered  by  these  courts  lies  to  the  Supreme  Oourt,  in  general 
term.    {Antejp.  125,  §  844.) 


Ohaptbb  VIII. 

THB  Omr  OOUST  OF  BSOOKLTir. 

Art.  1.  Organization  of  the  court 
2.  Jnriadiction. 
8.  Powers. 
4.  Terms. 
6.  Appeals. 

Art.  1. — (hgcmiaatian  cf  ths  Court.  ' 

This  court  waa  formerly  called  the  ^^  Municipal  Court  of 
Brooklyn,"  and  as  such  was  inferior  to  the  county  court  of 
£ing8  county.  But  in  1849,  it  was  entirely  remodelled,  under 
its  present  name,  and  raised  to  an  equal  rank  with  the  county 
court,  being  inferior  only  to  the  Supreme  Court 

It  is  held  by  the  city  judge  of  Brooklyn  alone,  or  in  case  of 
his  absence,  by  the  Mayor  and  any  two  aldermen  of  that  city. 
(8  R.  8.  {Uh  ed.)  848 ;   Lcme  1849,  ch.  125.) 

The  city  judge  is  elected  by  the  electors  of  the  city  of  Brook- 
lyn, for  a  term  of  six  years.    {Ihid.) 

Aet.  2. — Jurisdiction  of  the  Court. 

This  court  has  jurisdiction  as  follows : 
I.  In  the  following  actions,  when  the  cause  of  action  h&s 
arisen,  or  the  subject  of  the  action  is  situated,  within  the 
city  of  Brooklyn ; 
(1.)  For  the  recovery  of  real  property  or  of  estate  or  interest 
therein,  or  for  the  determination  in  any  form  of  such 
right  or  interest ; 
(2.)  For  injuries  to  real  property ; 
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(3.)  For  the  partition  of  real  property ; 
(4.)  For  the  foreclosure  of  a  mortgage  of  real  property ; 
(5.)  For  the  recovery  of  personal  property  distrained  for  any 
cause: 
U.  In  all  other  actions  where  aZ2  ^the  defendants  reside,  or 

are  personally  served  with  summons  within  said  city : 
III.  In  actions  against  domestic  corporations,  transacting  their 
general  business,  or  established  by  law  in  that  city.    (3 
B.  S.  {fith  ed.)  318 ;  Zmos  1849,  eh.  125.) 
This  court  is  an  inferior  court,  and  its  jurisdiction  will  not 
be  presumed.    In  enrolling  its  judgments,  every  fact  necessary 
to  give  jurisdiction  must  be  stated.  [{Simmans  v,  De  JBarre^  8 
Abb.  269.) 

Abt.  3.— jP(W^^/ 

Of  the  conrt.'] — ^This  court  has  the  same  powers  and  authority 
in  relation  to  actions,  proceedings  and  process  in  it,  as  the 
Supreme  Court  has  in  the  like  case.  (3  H.  S.  {Sth  ed.)  349 ; 
Laws  1849,  cA.  125.) 

It  may  review  its  own  decisions,  and  grant  new  trials.  {Und.) 

Its  judgments  may  be  docketed  in  any  county,  and  will  be  a 
lien  to  the  same  extent  as  a  judgment  of  the  Supreme  Court. 
{lUd.) 

And  this  court  has,  in  respect  to  such  dockets,  the  same 
powers  as  the  Supreme  Court.    {Ibid.) 

Of  the  city  fudge.] — ^The  city  judge  has  the  same  powers 
over  proceedings  of  every  kind  pending  in  this  court,  as  a  jus- 
tice of  the  Supreme  Court  has  in  that  court.  (3  B.  S.  {5th  ed.) 
352;  Laws  lSi9,ch.  126.) 

He  may  exercise  within  the  county  of  Kings  all  the  powers 
of  a  justice  of  the  Supreme  Court  at  chambers,  and  the  powers 
exercised  by  judges  of  common  pleas,  under  laws  in  force  on 
May  12, 1847.    {Ibid.) 

He  cannot  grant  a  writ  of  habeas  corpU€j  running  into  another 
county,  without  proof  that  there  is  no  officer  in  such  county, 
matborized  to  grant  the  writ    {Doolei/^s  caee^  8  Abb.  188.) 

^^«rM9.]^Befereea  appointed  by  this  court  have  no  power 
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to  try  causes  outside  of  the  city  of  Brooklyn.     (Per  Lott,  J., 
Bonner  v.  M'PhaiZ,  31  Barb.  112.) 

Art.  4. — Terms, 

A  term  of  the  court  begins  on  the  first  Monday  of  every 
month.  It  may  be  continued  four  weeks.  (3  H.  S.  {5th  ed) 
850 ;  Zaws  1819,  eh.  125  ;  Laws  1850,  eh.  102.) 

Every  alternate  month  is  devoted  exclusively  to  civil  cases, 
beginning  with  January,  the  remaining  months,  beginning  with 
February,  are  devoted  to  criminal  cases.   {Ibid,) 

Art.  5. — AppeaU. 

An  appeal  lies  (in  the  proper  cases)  from  the  decisions  of  this 
court,  to  the  Supreme  Court,  at  general  term.  (3  R.  8.  {Sih 
ed.)  349  J  Laws  1850,  eh.  102.) 

This  court  has  no  appellate  jurisdiction. 


Chapter  IX. 

THB      COUNTY     COUBTB. 

Article  1.  Organization. 
2.  Jurisdiction. 

5.  Powers. 
4.  Terms. 

6.  Removal  of  caases. 
6.  Appeals. 


Art.  1. — Organization  of  these  Courts. 

Tlie  county  courts  are  held  by  the  county  judges,  who  are 
elected  by  the  people  in  every  county,  except  that  of  New 
York,  for  a  term  of  four  years,    {fionst.  Art.  6,  §  14.) 

Ol&rks^ — ^The  county  clerks  are  clerks  of  these  courts. 

Art.  2. — Jurisdiction. 

The  jurisdiction  of  these  courts  is  limited  by  tbe  constitution 
to  cases  arising  in  justices'  courts,  and  such  special  cases  as  the 
legislature  may  prescribe.    {Const.  Art.  6,  §  14.) 
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^        • 

I  JarlsdicUon.  Special  cases. 

I  .     

I  Tlie  words  ^^  special  cases  ^^  are  construed  by  the  Court  of 

I  Appeals  to  mean  "  special  proceedings,"  and  to  exclude  com- 

mon  law   actions.    (See    Kurkdolf  v.   Thalheimery  2  Kern. 
593.) 

The  legislature  has  defined  the  jurisdiction  of  these  courts 
as  follows:  ' 

"The  county  court  has  jurisdiction  in  the  following  special 
cases,  but  has  no  original  civil  jurisdiction  except  in  such 
cases: 

"1.  Civil  actions  in  which  the  relief  demanded  is  the  recov- 
ery of  a  sum  of  money  not  exceeding  five  hundred  dollars,  or 
the  recovery  of  the  possession  of  personal  property  not  exceed- 
ing in  value  five  hundred  dollars,  and  in  which  all  the  defend- 
ants are  residents  of  the  county  in  which  the  action  is  brought 
at  the  time  of  its  commencement;  subject  to  the  right  of  the  • 
Supreme  Court  upon  special  motion  for  good  cause  shown  to 
remove  any  such  action  to  the  Supreme  Court  before  trial." 

This  subdivision  does  not  apply  to  the  county  courts  of  Kings 
and  Erie.    {Ante,  pp.  13, 14,  §  30,  subd.  1, 12.) 

KoU. — This  subdiTision  is  substantially  declared  unconstitutional.  {Kundolf 
T.  ThMtimtTy  2  Eeman,  698.)  ^ 

2.  The  exclusive  power  to  review  in  the  first  instance,  a 
judgment  rendered  in  a  civil  action  by  a  justice's  court  in  the 
county,  or  by  a  justice's  court  in  cities,  and  to  affirm,  reverae, 
or  modify  such  judgment: 

3.  The  foreclosure  or  satisfaction  of  a  mortgage,  and  the  sale 
of  mortgaged  premises  situated  within  the  county,  and  the  col- 
lection of  any  deficiency  on  the  mortgage  remaining  unpaid, 
after  the  sale  of  the  mortgaged  premises. 

NoU.^exL\>^  8  !■  conaUtutional.  {Arnold  t.  Rtet,  7  Abb.  828 ;  17  How.  86 ;  18 
K.  v.  67 ;  OTemiling  HaU  t.  NeUon^  28  Barb.  88.) 

4.  The  partition  of  real  property  situated  within  the  county. 

KoU.—EM  coDitituUonaL    (Doubleday  t.  Etath,  16  K.  T.  80.) 

5.  The  admeasurement  of  dower  in  land  situated  within  the 
eounty ; 
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6.  The  Bale,  mortgage,  or  other  disposition  of  the  real  pro- 
perty situated  within  the  conntj,  of  an  infant  or  person  of 
nnsonnd  mind : 

7.  To  compel  the  specific  performance,  by  an  infant  heir,  or 
other  person,  of  a  contract  made  by  a  party  who  shall  have 
died  before  the  performance  thereof: 

8.  The  care  and  custody  of  the  person  and  estate  of  a  lunatic 
or  person  of  unsound  mind,  or  an  habitual  drunkard,  residing 
within  the  county : 

N0te  to  tuhd.  8.— J?eU  that  this  Joriadietaon,  so  &r  aa  dnmkar^  are  coneened, 
can  only  be  exercised  when  the  "  eatate  '*  amounts  to  lesa  than  $2(0.  (Matter  cf 
Smithy  16  Hoir.  667  ;  see  8  i2.  S.  (5th  ^)  184;  [2  id.  62.]) 

9.  The  mortgage  or  sale  of  the  real  property  situated  within 
the  county,  of  a  religious  corporation,  and  the  disposition  of  the 
proceeds  thereof: 

10.  To  exercise  the  power  and  authority  heretofore  vested  in 
such  courts  of  common  pleas,  over  judgments  rendered  by  jus- 
tices of  the  peace,  transcripts  of  which  have  been  filed  in  the 
ofiSces  of  the  county  clerks  in  such  counties. 

11.  To  exercise  all  the  powers  and  jurisdiction  conferred  by 
statute  upon  the  late  courts  of  common  pleas  of  tlie  county,  or 
the  judges  or  any  judge  thereof,  respecting  ferries,  fisheries, 
turnpike  roads,  wrecks,  physicians,  habitual  drunkards,  im- 
prisoned, insolvent,  absent,  concealed,  or  non-resident  debtors, 
jail  liberties,  the  removal  of  occupants  from  State  lands,  the 
laying  out  of  railroads  through  Indian  lands,  and  upon  appeal 
from  the  determination  of  commissioners  of  highways,  and  all 
other  powers  and  jurisdiction  conferred  by  statute,  which  has 
not  been  repealed,  on  the  late  court  of  common  pleas  of  the 
county,  or  on  the  county  6ourt,  since  the  late  courts  of  common 
pleas  were  abolished,  except  in  the  trial  and  determination  of 
civil  actions ;  and  to  prescribe  the  manner  of  exercising  such 
jurisdiction,  when  the  provisions  of  any  statute  are  inconsistent 
with  the  organization  of  the  county  court. 

12.  To  remit  fines  and  forfeited  recognizances  in  the  same 
cases  and  like  manner  as  such  power  was  given  by  law  to  Courts 
of  Common  Pleas.  .  {AntSyp.  18,  §  80.) 

The  jurisdiction  of  these  courts  is  further  extended  and  de* 
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fined  in  3  R.  S.,  6th  edition^  but  as  these  statutes  only  relate  to 
special  proceedings,  they  are  not  necessary  for  our  present  pur- 
poses. 

They  have  jurisdiction  in  naturalization  proceedings.  {Peo- 
ple y.  PeoBe^  30  Barb.  688.) 

Abt.  3. — PowetB. 

1.  Of  the  courts. 

2.  Of  the  Judges  out  of  court. 

1.  Power*  of  ike  Coiunty  Court,         > 

New  tridUy  etc.] — ^The  court  has  power  to  grant  new  trials, 
er  affirm,  reverse  or  modify  judgments  in  actions  tried  in  such 
court,  upon  exceptions,  or  case  made,  subject  to  an  appeal  to 
the  Snpreme  Court.    {Ante,  p,  15,  §  80.) 

^  But  in  any  action  or  proceeding  pending  in  the  county  court, 
in  which  the  county  judge  is,  for  any  cause,  incapable  of  act- 
ing, it  shall  be  his  duty  to  make  a  certificate  of  such  fact,  and 
file  the  same  in  the  office  of  the  clerk  of  such  county  court,  and 
thereupon  jurisdiction  of  such  action  or  proceeding  shall  be 
vested  in  the  Supreme  Court,  and  such  further  proceedings 
shall  be  had  therein,  according  to  the  practice  of  such  court,  as 
might  have  been  had  in  the  county  court,  if  such  cause  or  matter 
bad  remained  therein ;  but  all  such  matters  shall  be  heard  or 
tried  in  the  first  instance  at  a  special  term  or  circnit  court, 
held  in  a  county  where  such  action  or  proceeding  is  instituted.'' 
(Anie,p.  15,  §  30.) 

2.  PowoTi  o/m  tomniy  judge  out  of  court. 

The  county  judges  have  special  powers  conferred  on  them  in 
a  great  number  of  special  cases,  none  of  which  are  necessary 
to  be  mentioned  here. 

(her /raudtUent  Judgments.'] — ^The  county  judge  of  the  county 
in  which  a  judgment  is  fraudulently  obtained  in  a  justice's 
court,  has  power,  on  the  application  of  a  creditor  of  the  judg- 
ment debtor,  to  stay  proceedings  thereon,  until  the  further  or- 
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der  of  the  county  court,  after  which  such  county  court  may 
inquire  into  the  consideration  of  such  judgment,  and  may  set  it 
aside,  or  make  such  other  order  as  shall  be  proper.  (3  R,  S. 
{Uhed.)  444;  [2  ic?.  246.]) 

Over  proceedings  in  county  court.'] — A  county  judge  may 
make  any  order  out  of  court,  in  relation  to  proceedings  in  his 
court,  that  a  justice  of  the  Supreme  Court  might  make  in  pro- 
ceedings pending  in  the  latter  court.  (3  i?.  S,  {5th  ed)  472 ; 
[2  id.  282.]) 

Acknowledgments.'] — A  county  judge  has  power  to  take  proof 
and  acknowledgments  of  conveyances  of  real  estate,  and  dis- 
charges of  mortgages ;  he  may  also  take  the  acknowledgment 
of  bail  in  any  action  in  his  own  court,  or  the  Supreme  Court ; 
and  acknowledgments  of  satisfaction  of  judgments  in  these 
courts.    (3  E.  JS.  {Sth  ed.)  473 ;  [2  id.  282.]) 

As  Supreme  Court  commissioners.] — In  actions  in  the  Su- 
preme Court,  a  county  judger  may  exercise  within  his  county 
tlie  powers  of  a  justice  of  the  Supreme  Court  at  chambers. 
{Ante,jp.  143,  §  403.) 

And  any  order  in  such  actions  which  may  be  made  out  of 
court,  without  notice,  may  be  made  by  the  judge  of  the  county 
where  the  action  is  triable,  or  in  which  the  attorney  for  the 
moving  party  resides, — eoocept  to  stay  proceedings  after  verdict 
{Ante,j>.U3y%  401.) 

A  referee's  report  is  not  a  verdict^  and  does  not  debar  a 
county  judge  from  staying  proceedings.  {Otis  v.  Spenoer^  8 
How.  172.) 

The  present  county  judges  have  all  the  powers  exercised  by 
judges  of  the  late  courts  of  common  pleas,  under  laws  in  force 
on  May  12, 1847;  both  as  such  judges,  and  as  Supreme  Court 
commissioners.  (3  B.  8.  {5th  ed)  306  ;  Laws  1847,  ch.  470, 
§27.) 

It  will  generally  be  found  that  the  various  statutes  confer- 
ring special  powers  on  judges  of  the  Supreme  Court,  also  men- 
tion county  judges,  and  confer  the  same  powers  on  them  in 
their  respective  counties  j  as  to  which,  see  wnie^p.  273. 
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iS^yiilpl^nientaryprooeedings}] — The  county  judge  of  any  county 
to  which  an  execution  is  issued,  has  the  same  powers  in  regard 
to  supplementary  proceedings  upon  such  execution,  as  a  judge 
of  the  court  in  which  the  judgment  was  obtained.  {AnUyp. 
107,  §  292.) 

Assiffnmente.'] — The  county  judge  of  each  county  has  exclu- 
give  jurisdiction  over  proceedings  for  the  appointment  of  assig- 
nees for  the  benefit  of  the  creditors.    {Laws  I860,  ch.  348,  p. 

Art.  4. — TertM. 

"The  county  court  is  always  open  for  the  transaction  of  any 
business  for  which  no  notice  is  required  to  be  given  to  an  op- 
podng  party."    {Ante^  jp.  15,  §  81,) 

Each  county  judge  has  power  to  appoint  as  many  terms  for 
his  court  as  he  shall  think  proper,  but  not  less  than  two  terms 
wet  heM  every  year.    {Ante^p.  15,  §  31.) 

Art,  5. — Hemoeal  of  CoMsea. 

1.  IrUo  these  courts.'] — Any  action  or  proceeding  pending  in  a 
mayor  or  recorder's  court,  in  which  the  judge  is  for  any  cause 
incapable  of  a^cting,  may  by  such  court  be  transferred  to  the 
county  court  of  the  county,    {Ante^  p.  17,  §  33.) 

It  may  well  be  doubted  whether,  under  the  decision  in  Kun^- 
delf  V.  ThalAeimer  (2  Kern.  693),  heretofore  cited,  any  com- 
mon-law action  could  be  prosecuted  in  these  courts,  even  were 
it  transferred  under  the  above  provision.  An  an^ogous  provi- 
sion in  regard  to  justice's  courts  was  amended  in  1858,  so  as  to 
transfer  actions  into  the  Supreme  Oourt 

%  From  these  cowts.] — When  the  county  judge  is  for  any 
cause  incapable  of  acting  in  any  action  or  proceeding  before 
liim,  he  may  transfer  the  same  to  the  Supreme  Court.  {ArUe^ 
P  W,  §  80.) 

An  appeal  from  a  justice's  judgment,  when  tramferred  to  the 
Supreme  Court,  must  be  argued  at  special  term.  {Davis  v. 
Stone,  16  How.  589;  Sheldim  v.  AlbrOyS  id.  305.) 
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Any  action  brought  in  a  conntj  court,  under  subd.  1  of  §  30 
of  the  Code,  (see  ante^p.  803,  art.  2  of  this  chapter,)  may  be  re- 
moved by  the  Supreme  Court  into  that  court  before  trial,  upon 
good  cause  shown.    {ArUe^p.  13,  §  30.) 

Art.  6. — AjppeaU. 

1.  To  these  courts.'] — These  courts  have  exclusive  power  to  re- 
view, in  the  first  instance,  the  judgments  of  justices'  courts  in 
their  respective  counties.    (Antejp.  13,  §  30.) 

They  have  also  jurisdiction  of  appeals  from  the  same  courts 
in  summary  proceedings  to  recover  the  possession  of  land.  (3 
a.  S.  {6th  ed.)  840 ;  Zam  1U9,  ch.  193.) 

2.  ^om  these  courts.] — An  appeal  may  be  tak^n  from  the 
judgments  of  these  courts  to  the  Supreme  Court,  at  general 
term.    {Ante,  p.  125,  §§  844,  846.) 


TITLE    IL 

CflAPTBB   X. 
OFFI0EB8  COMMON  TO  ALL  THE  00U&T8. 

Articlx  1.  Sheriflk. 
S.  Ooroners. 

S.  Gommissioners  to  take  affidaTits. 
4.  Attomejs.  . 

Abt.  1. — Sheriffs. 

There  are  certain  oflEicers,  whose  duties  extend  to  dU  courts 
of  record  in  this  State,  and  who  are  recognized  in  all  such  courts. 
Of  such  this  chapter  proposes  to  treat. 

Every  court  of  record  has  of  course  a  derk,  but  the  clerk  of 
one  court  is  not  amenable  to  another,  nor  can  he  interfere  in 
its  proceedings.  Sheriffs,  on  the  contrary,  are  required  to 
execute  the  process  of  all  the  courts  of  record. 

We  do  not  propose  to  consider  here  the  general  duties,  quali- 
fications, and  liabQities  of  the  sheriff,  but  only  to  point  out  the 
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mode  of  dealing  with  him,  and  the  duties  that  he  may  be  re- 
quired to  perform. 

The  sheriff  is  the  proper  officer  to  carry  into  effect  all  the 
decrees  of  the  courts,  so  far  as  they  affect  either  person  or  pro- 
perty. All  writs  and  warrants  are  directed  to  him,  and  he  is 
held  responsible  in  a  summary  way  to  the  court,  and  in  an 
action  for  damages  to  the  party  aggrieved  by  his  neglect  or 
malfeasance. 

Under  and  deputy  sheriffs.'] — ^The  sheriff  must  appoint  an 

under  sheriff,  and  may  appoint  as  many  deputies  as  he  pleases. 

The  nnder-sheriff  succeeds  to  all  the  powers  of  the  sheriff 

dnring  his  absence,  disability,  etc.,  but  for  ordinary  purposes 

his  powers  are  the  same  as  those  of  any  deputy. 

Special  deputies  may  be  appointed  to  perform'  particular 
acts. 

And  the  under-sheriff  may  depute  another  person  to  perform 
an  official  act.    {Runt  v.  JBurrd^  5  Johns.  137.) 

The  sheriff  is  liable  to  the  fullest  extent,  in  a  civU  action^  for 
the  acts  of  his  deputies,  including  their  willful  misconduct,  in 
the  course  of  their  execution  of  their  duties.  (See  People  v. 
Schuyler^  i  Coms.  181 ;  Sanderson  v.  Baker^  2  Wm.  Bl.  832  ; 
Woodgate  v.  KnaicfJma,  2  Term  R.  154.) 

But  if  the  sheriff  employ  a  special  deputy  at  the  request  of 
any  person,  he  is  not  responsible  to  such  person,  for  any  act 
of  such  deputy.  {PaUister  v.  PaUister^  1  Chitt.  Rep.  614, 
fwte.) 

He  cannot  be  compelled  to  return  process  executed  by  such 
special  deputy.  {De  Moranda  v.  Dunking  4  T.  R.  119  ;  JBeck- 
ford  v.  Welbj/j  2  Esp.  591 ;  Hamilton  v.  Dalzid,  2  Wm.  Blacks. 
952.) 

So  if  a  party,  or  his  attorney,  give  special  instructions  to  a 
general  deputy,  he  is  thereby  made  the  agent  of  such  party,  and 
the  sheriff  is  not  liable  to  the  latter.  {Gorham  v.  Gcde^  6  Cow. 
4«7,  n4fte  ;  7  Cow.  739 ;  Porter  v.  Vinerj  1  Chitt.  Rep.  613,  n. ; 
Doe  V.  Trye,  6  Ring.  N.  C.  573 ;  7  Dowl.  P.  C.  636  ;  see 
Rex  V.  Sherif  of  London,  1  Chitt.  Rep.  613.) 

But  a  mere  request  to  the  sheriff  to  employ  a  certain  one  of 
his  deputies,  does  not  make  the  latter  a  special  deputy.  {Alder- 
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eon  V.  Davenportj  1  Dowl.  &  L.  969  ;  see  Doe  r.  T/yej  7  Dowl. 
r.  0.  639 ;  but  see  Ford  v.  Zeche,  6  Ad.  &  El.  699.) 

And  where  it  is  shown  that  the  plaintiff  gave  special  instruc- 
tions to  the  deputy,  it  must  also  be  shown  that  those  instructions 
were  complied  with,  at  least  to  some  extent,  or  the  sheriff  will 
not  be  relieved  from  responsibility.  {Shddon  v.  Payney  3  Seld. 
458.) 

DisoMlities  of  sheriffs.'] — The  sheriff  cannot  hold  any  other 
office  during  his  term,  and  is  not  eligible  for  reelection. 
{Const.  Art.  10,  §  1.) 

Ko  sheriff  or  deputy,  or  sheriff's  clerk^  may  practise  as  an 
attorney  or  counsellor  in  this  State.  (1  B.  S.  (Sth  ed.)  401 ;  [1  id. 
109.]) 

.The  sheriff  cannot  execute  process  in  his  own  favor.  (Seo 
j>ost,  jp.  S15.) 

Nor  can  the  deputy-sheriff.  {MiUs  v.  Young^  23  Wend. 
815.) 

The  sheriff  to  whom  an  execution  is  directed,  and  any  deputy 
conducting  a  sale  under  the  same,  may  not^  directly  or  indi- 
rectly, purchase  any  property  at  such  sale,  and  all  such  pur- 
chases are  void.    (3  B.  &  {Uh  ed.)  651 ;  [2  id.  870.]) 

But  if  the  sheriff  or  deputy  is  himself  the  judgment  creditor, 
this  prohibition  does  not  apply.  {Jackson  v.  OoUins^  8  Cow. 
95.) 

Nor  does  this  statute  apply  to  a  turnkey  or  assistant  jailer. 
{Jackson  v.  Anderson^  4  Wend.  481.) 

The  sheriff  and  his  deputies  cannot  be  bail  for  any  party. 
{Bailey  v.  Warden^  20  Johns.  129 ;  BdUand  v.  Pritchardy  2 
Wm.  Blacks.  799.) 

And  jailers,  turnkeys,  and  all  persons  concerned  in  execut- 
ing the  process  of  the  court,  are  excluded  under  this  rule.  {Daly 
V.  Brooshoft,  2  Brod.  &  B.  359.) 

Though  a  jailer  not  under  the  control  of  the  sheriff,  and  not 
concerned  in  the  execution  of  process  of  the  court,  might  be 
received  as  bail.    {FoMlhner  v.  Wise^  2  .Bos.  &  Pul.  150.) 

Bonds  to  sheriffs.] — ^No  sheriff  or  other  officer  may  take 
any  bond,  obligation,  or  security,  by  color  of  his  office,  in  any 
other  case  or  manner  than  such  as  are  provided  by  latw.  Every 
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bond,  etc.,  taken  contrary  to  this  section,  is  void.    (  3  B.  S, 
{hth  ed.)  476 ;  [2  id.  286.]) 

This  provision  is  substantially  taken  from  the  English  statute, 
23  Ifen.  6,  cap,  10.  Prior  to  this  statute,  it  is  said  by  C.  J. 
Moin-AoirE,  the  sheriffs  would  allow  prisoners  to  leave  jail  upon 
security,  and  for  a  sufficient  consideration.  "  Sometimes,"  he  says, 
"  the  sheriff  would  for  such  favor  gain  a  piece  of  land,  some- 
times he  would  compound  with  the  prisoner  by  tMs  means  to 
get  his  son  and  heir  married  to  his  own  daughter,  and  he  never 
was  without  great  reward  for  this  favor."  The  learned  judge 
further  intimates  that  the  delay  of  **  one  or  two  years "  in 
obtaining  judgment  against  the  sheriff,  enabled  the  defendant 
to  make  more  of  the  money  than  the  costs  came  to,  which 
seems  to  imply  that  either  profits  were  greater,  or  costs  less, 
than  in  modern  times.  (See  Dive  v.  Maninghamj  1  Plowd.  67.) 
The  following  obligations  have  been  held  void : 
A  bond  to  obtain  release  from  arrest  on  execution.  {Dive  v. 
Mdfun^hamy  1  Plowd.  62.) 

A  bond,  which  by  statute  was  required  to  indemnify  against 
loss,  but  which  instead  thereof  covenanted  to  pay  a  certain  sum 
absolutely.  {People  v.  Meighan^  1  Hill,  399.) 

A  bond  in  which  the  penalty  was  larger  than  the  amount 
fixed  by  law.    {Bank  ofBuffalo  v.  Bougkton^  21  Wend.  68.) 

SemhUy  a  bond  for  food  and  drink  would  be  void.  So  at 
least  it  was  said  in  the  days  of  £3w.  6.  The  reason  is  worth 
quoting :  ^ 

"  For  if  one  be  in  execution,  he  ought  to  live  of  his  own,  and 
neither  the  plaintiff  nor  the  sheriff  is  bound  to  give  him  meat 
or  drink,  no  more  than  if  one  distrains  cattle,  and  puts  them  in 

a  pound but  he  ought  to  live  of  his  own  goods  .... 

and  if  he  have  no  goods,  he  shall  live  of  the  charity  of  others, 
and  if  others  will  give  him  nothing,  let  him  die  in  the  name 
of  God,  if  he  wilK"  {Per  Moktagub  C.  J.,  Dive  v.  Maningham^ 
1  Plowd.  68.) 

Although  the  innovating  hand  of  legislation  has  made  it  the 
duty  of  the  plaintiff  to  provide  somewhat  for  the  prisoner's 
wants,  contrary  to  this  benign  principle  of  the  common  •law, 
yet  the  doctrine  upon  which  the  learned  judge  proceeded — viz., 
that  no  obligation  would  be  binding  if  given  even  for  a  neces- 
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sary  Bervice,  unless  the  sheriff  was  hound  to  reilder  it, — is  still 
valid. 

It  has  been  fallj  settled  that  the  statute  does  not  prohibit 
bonds,  etc.,  that  were  good  at  common  law,  although  not 
tfamed  in  any  statute.    {Bv/rraU  v.  Acker^  23  Wend.  608.) 

The  object  of  the  statute  was  to  make  bonds,  which  at  com- 
mon law  were  onlj  partly  bad,  wholly  so.    {Ibid.) 

A  bond  or  receipt  for  goods  levied  upon  execution,  given  to 
secure  their  delivery,  and  as  an  inducement  to  the  sheriff  to 
leave  the  prqperty  with  the  owner,  is  valid.    (Jhid.) 

Aftdr  the  sheriff  has  been  attached,  and  has  paid  the  amount 
which  he  was  required  to  levy,  a  bond  or  note  for  the  amount, 
not  obtained  by  fraud  or  coercion,  is  not  within  the  statute,  and 
is  valid.  {Sternbergh  v.  Provoosty  13  Barb.  365 ;  Doty  v.  TFZ^ 
8on^  14  Johns.  378.) 

If  obtained  by  pretending  that  the  execution  is  still  in  force,  and 
threatening  to  levy,  it  is  void.  {Mills  v.  Toimg^  23  Wend.  814.) 

The  statute  applies  only  to  bonds  or  obligations  given  by 
pei-sons  in  custody.    {CHven  v.  Driggs,  1  Caines,  460.) 

A  bond  given  to  indemnify  for  an  escape  already  madcy  is 
therefore  good.    {Ibid.) 

Actions  against  the  sheriff^  a/nd  his  stM^etiesJ] — There  is  very 
little  difference  now  between  the  practice  in  actions  against  the 
sheriff,  and  other  actions,  and  whatever  difference  does  exist, 
will  be  noticed  under  its  proper  heading  hereafter. 

But  an  action  upon  his  official  bond  must  be  commenced  by 
leave  of  the  Supreme  Court,  and  must  be  prosecuted  in  that 
court  only.    (8  JS,  S.  {6th  ed.)  779 ;  [2  id.  476.)] 

On  such  application,  it  must  be  shown  that  a  demand  has 
been  made  upon  the  sheriff.  {JRhinelander  v.  MiUhery  5  Wend. 
102.) 

It  is  not  necessary  to  show  a  previous  recovery  against  the 
sheriff,  personally.    {JEc  parte  Chester^  6  Hill,  555.) 

Proof  must  be  made  of  the  matter  complained  of,  and  of  no 
satisfaction  having  been  received,  and  the  court  must  be  far* 
nished  with  a  certified  copy  of  the  official  bond.  (8  JS.  S. 
{5th  ed.)  779 ;  [2  id.  476.]) 

'^  Upon  suck  application  and  proof,  the  court  shall  order  that 


OFFICEBS  COMMON  TO  ALL   THE  GOUETS.  31 S 

Sheriib.  Actions  agfunst. 

snch  bond  be  prosecated ;  and  the  applicant  shall  thereupon 
be  aathorized  to  prosecute  the  same,  in  the  said  Supreme  Court 
onlj,  in  the  name  of  the  people  of  this  State,  stating  in  the 
process,  pleadings,  proceedings,  and  record  in  such  action,  that 
the  same  is  brought  on  the  relation  of  such  applicant."  (3  R.  8. 
{Uhed.)119\  [2ii.476.]) 

This  application  seems  to  be  made  without  notice  to  the 
sheriffl 

Pleadinffs  in  such  action.'] — ^The  same  pleadings  and  pro- 
ceedings are  to  be  had  in  such  actions,  as  in  suits  upon  bonds 
with  other  conditions  than  for  the  payment  of  monej,  except 
where  otherwise  expressly  provided.  (8  B.  S.  {6th  ed.)  779 ; 
[2taL477.]) 

Eff^ect  of  judgment  for  defendants.'] — Judgment  must  be 
rendered  for  defendants  in  like  cases  as  in  suits  upon  the  bonds 
aforesaid.  But  such  judgment  will  not  be  a  bar  to  any  other 
suit  that  may  be  brought  on  the  same  official  bond,  by  the  same 
or  9XLJ  other  plaintiff,  for  any  other  delinquency  or  default  than 
such  as  was  assigned  in  the  action  in  which  such  judgment  was 
rendered.    {Ibid.) 

Other  suUs  may  he  commenced.] — During  the  pendency  of 
such  an  action,  or  after  judgment,  the  same  or  any  other  plain- 
tiff may,  upon  leaye  given,  prosecute  such  bond  for  any  other 
cause  than  that  upon  which  the  first  action  was  founded.  {Ibid, 
p.  780.) 

Such  actions  prvoate  suits.] — ^Every  suit  thus  brought,  and 
judgment  recovered  therein,  is  regarded  as  the  private  suit  of 
the  relator.  He  has  entire  control  over  it,  and  is  liable  for 
ooetB  precisely  as  in  an  ordinary  action.    {Ibid.) 

Plea  of  judgment.] — ^The  action  will  not  be  barred,  nor  the 
amonnt  of  the  plaintiff's  recovery  affected,  by  any  plea  or 
notice  made  by  a  surety  of  a  judgment  recovered  thereon, 
uilees  accompanied  by  an  allegation  that  the  sureties,  or  one 
of  them,  have  been  obliged  to  pay  the  damages  assessed  in  such 
judgment,  or  some  part  thereof,  for  want  of  property  in  the 
■heriff  whereon  to  levy,  or  that  they  will  be  obliged  to  pay  the 
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same,  or  part  thereof,  for  that  reason  ;  such  plea  or  notice  being 
verified  by  the  oath  of  the  defendant  making  the  same. 
(3  E.  S.  {5th  ed.)  rsO  ;  [2  id.  478.]) 

If  it  appear  that  the  amount  thus  recovered,  which  Buch 
surety  has  been  or  will  be  obliged  to  pay,  is  equal  to  the 
amount  for  which  he  is  liable  upon  the  bond,  judgment  must 
be  given  in  his  favor.    {Ibid.) 

If  such  amount  is  not  equal  to  his  full  liability,  it  must  be 
allowed  to  him  in  estimating  the  extent  of  his  liability  in  such 
action.    {lUd) 

Direction  on  execution.'] — ^If  the  relator  recover  judgment, 
his  attorney  must  indgrse  on  the  execution  a  direction  to 
levy  the  amount,  in  the  first  place,  of  the  property  of  the 
sherifi^,  and  if  enough  of  his  property  cannot  be  found  to  satisfy 
such  execution,  then  to  levy  the  deficiency  of  the  property  of 
the  sureties.    {Ibid.  p.  781.) 

DietrtbiUion  on  eosecution."] — ^If  several  judgments  be  reco- 
vered at  the  same  term,  upon  a  sheriff's  bond,  for  damages  in 
the  whole  exceeding  the  amount  for  which  the  sureties  are 
liable,  the  Supreme  Court  must  order  the  amount  levied  upon 
such  judgments,  from  the  property  of  the  sureties,  to  be  distri- 
buted to  the  relators  in  such  judgments,  in  proportion  to  the 
amount  of  their  respective  recoveries.    {Ibid!) 

"  Summary  proceedings  against  sheriffe.] — Sheriffs  are  punish- 
able under  the  summary  process  of  attachment  as  for  contempt 
in  the  following  cases : 

1.  For  any  misbehavior  in  office ; 

2.  For  any  willful  neglect  or  violation  of  duty  therein  ; 

8,  For  disobedience  of  any  process  of  a  court  of  record,  or 
lawful  order  thereof,  or  of  a  judge  of  such  court,  or  ofiicer 
authorized  to  perform  the  duties  of  such  judge.  (8  M.  S.  {5th 
ed.)8i9;  [2  irf.  634.]) 

Such  attachments  may  be  granted  by  any  court  of  record,  in 
which  any  proceeding  is  pending,  the  rights  of  any  party  to 
which  are  prejudiced  by  such  misconduct.    {Ibid.) 

Art.  2. — Coroners. 
There  are  four  coroners  in  every  county  in  this  State,  who 
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are  elected  for  three  years,  and  are  removable  in  the  same 
manner  as  sheriffe.  {Ckmst.  AH,  10,  §  1 ;  IB.  8.  (5«A  ed.)  3Y9 ; 
Za«7*1852,  cA.  289.) 

Their  general  daties  have  nothing  to  do  with  the  process^of 
civil  courts;  but  in  certain  contingencies  thej  assume  the 
duties  of  sheriffs. 

Thus,  if  the  sheriff's  office  be  vacant,  and  there  be  no  under- 
sheriff,  it  is  the  duty  of  the  countj  judge  to  appoint  one  of  the 
coroners  to  execute  the  office, .  until  a  new  sheriff  shall  have 
qualified.    (1  B.  S.  {5th  ed.)  878 ;  [880.]) 

Until  such  appointment  be  made,  and  the  coroner  so  desig- 
nated shall  Jiave  executed  security  as  required  by  law ;  every 
coroner  of  the  county  must  execute  the  office  of  sheriff  when 
required.    (1  B.  8.  {Sth  ed.)  879 ;  [381.]) 

All  process  in  any  suit  to  which  the  sheriff  is  a  party,  must 
be  executed  by  a  coroner.   (3  B.  8.  {5th  ed.)  741 ;  [2  id.  441.]) 

The  duties  and  liabilities  of  a  coroner  thus  acting  as  sheriff 
are  the  same  as  those  of  sheriff;^  in  all  points  except  two : 

1.  If  he  be  required  to  arrest  the  sheriff,  he  may  confine  him 
in  any  house  except  the  sheriff's,  and  except  the  county  jail. 

3.  If  he  arrest  any  person  at  the  suit  of  the  sheriff,  he  may 
commit  such  person  to  the  county  jail,  and  will  then  not 
be  responsible  for  an  escape.  (3  B.  8.  {5th  ed.)  742 ;  [2  id. 
442.]) 

JEltears.'] — ^If  the  sheriff  and  coroner  are  both  parties  to  the 
suit,  or  if  an  attachment  issue  against  the  coroner  for  not 
returning  process,  or  not  attaching  the  sheriff,  process  must 
issue  to  two  persons  designated  by  the  court,  who  are  called 
elisors.  {Begina  v.  Sheriff  of  Olamorgcm^  1  Dowl.  N.  8.  308  ; 
Mayor  of  Norvnoh  v.  OHH^  1  Dowl.  P.  C.  246 ;  Andrewe  v. 
Shcarp,  2  Wm.  Blacks.  911.) 

Bat  where  there  are  four  coroners  to  a  county,  this  becomes 
an  improbable  contingency. 

Abt.  3. — Commiedanera  to  take  Affidannte. 

Aflidavits  to  be  used  in  any  court,  and  all  oaths  not  required 
by  law  to  be  taken  before  particular  officers,  may  be  taken 
before 
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1.  A  judge  of  any  court  of  record ; 

2.  Adj  justice  of  the  peace,  in  towns ; 

3.  Any  commissioner  of  deeds ; 

4.  A  clerk  of  any  court  of  record.  (3  R.  S.  {5th  ed.)  474 ; 
[2  id.  284.]) 

Commissioners  of  deeds  have  power 

1.  To  take  the  proof  and  acknowledgment  of  conveyances  of 
real  estate,  and  the  discharge  of  mortgages ; 

2.  To  take  acknowledgment  of  bail  in  any  action  in  the 
county  court  of  their  own  county,  the  mayor's  court  of  their 
city,  or  in  the  Supreme  Court ;  and  in  the  city  of  New  York, 
in  the  Superior  Court  and  Common  Pleas ; 

3.  To  take  acknowledgment  of  satisfaction  of  judgments  in 
the  county  court  of  their  county,  the  mayor's  court  of  their 
city,  and  the  Supreme  Court ;  • 

4.  To  perform  such  other  duties  as  are  or  may  be  enjoined 
by  law.    (3  B.  S.  {5th  ed.)  473 ;  [2  id.  283.]) 

A  commissioner  of  deeds  cannot  take  affidavits  outside  of  the 
county  in  which  he  was  appointed.  {Sandland  v.  Adams^ 
2  How.  127.) 

Justices  of  the  peace  are  commissioners  of  deeds  in  towns. 
{Zaw8  1840,  ch.  248.) 

Notaries  public  are  authorized  to  act  as  commissioners  of 
deeds  in  their  own  counties.  {Laws  1859,  ch.  360 ;  see  People 
y.  EaecaUj  18  How.  118.) 

Judges  of  courts  of  record  may  take  affidavits  in  any  part  of 
the  State.    {Hopkins  v.  Mendeihaok^  5  Johns.  234.) 

But  a  county  judge  cannot  take  affidavits  except  in  his  own 
county.     {Snyder  v.  Olmetead,  2  How.  181.) 

Neither  can  the  recorder  of  a  city.  {Davis  v.  JOch^  2 
How.  86.) 

The  clerk  of  a  court  can  only  do  so  in  his  own  county, — per- 
haps only  at  his  office.    {CorUey  v.  Turner^  10  Wend.  672.) 

Every  affidavit  must  show  on  its  face  the  county  in  which  it 
was  taken,  so  that  the  court  may  know  that  it  was  made  before 
an  officer  having  jurisdiction,  or  it  will  be  a  nullity.  {Cookjv. 
Stoats^  18  Barb.  407 ;  Zane  v.  Morse,  6  How.  394 ;  overruling 
in  effect  Barnard  v.  Barling,  1  Barb.  Ch.  B.  219 ;  and  see 
chap,  xviii.  post.) 
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Bnt  it  may  be  amended  on  terms.  {G<i8s  v.  Caaa^  1  DowL  & 
L  698.) 

When  dugualijied.'] — The  attorney  of  record  in  any  canse 
cannot  administer  an  oath  in  snch  canse.  {People  y.  Spaldinffj 
2  Paige,  82T;  Taylor  ▼.  Batchy  13  Johns.  840.) 

Bnt  this  rnle  does  not  extend  to  counsel  employed,  or  to  any 
one  except  the  attorney  of  record.  Bnt  it  does  apply  to  the 
defendant's  attorney,  even  before  he  appears  on  record,  because 
he  is  treated  as  the  attorney,  and  conld  recoTer  costs  in  certain 
cases  from  the  plaintiff,  without  having  been  on  record.  {See 
caees  cited  in  OraharrCe  Prac.  69.) 

Foreign  qfidamte.'] — ^AflSdavits  taken  in  another  State,  or  a 
foreign  country,  must  be  authenticated  as  follows : 

1.  It  must  be  certified  by  some  judge  of  a  court  having  a 
seal,  to  have  been  subscribed  and  taken  before  him,  specifying 
the  time  and  place  where  taken ; 

2.  The  genuineness  of  the  signature  of  such  judge,  the  exis- 
tence of  the  court,  and  the  fact  that  such  judge  is  a  member 
thereof,  must  be  certified  by  the  clerk  of  the  court,  under  the 
seal  thereof.    (3  JS.  S.  {6th  ed.)  678 ;  [2  id.  896.]) 

A  substantial  compliance  with  these  provisions  is  all  that  is 
necessary.  The  court  will  not  stand  upon  technicalities.  {Man- 
ufacturers  Bank  v.  Cowden^  8  Hill,  463 ;  Bdden  v.  Bevoe,  12 
Wend.  225,  and  note.) 

Abt.  4w — Attorneys. 

Attoroeys  and  counsellors,  while  entitled  to  practise  in  all 
the  courts  of  this  State,  and  to  some  extent  subject  to  the  con- 
trol of  the  courts  in  which  they  may  practise,  are  nevertheless 
officers  more  peculiarly  of  the  Supreme  Court;  and  in  that 
connection  their  rights  and  duties  bave  been  already  con- 
sidered.    (See  antCjp.  258.) 

Where  the  Superior  Court  of  the  city  of  New  York  consid- 
ered the  attorneys,  in  a  case  in  that  court,  to  have  been  guilty 
of  fraud  toward  their  clients,  and  compelled  them  to  refund 
monej,  yet  they  referred  an  application  for  further  punishment 
to  the  Supreme  Court.     {Barry  v.  Whitney^  1  Code  Bep.  102.) 

And  in  a  recent  instance,  the  Supreme  Court  in  one  district 
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referred  the  case  of  an  unworthy  member  of  the  bar,  who  had 
been  admitted  in  another  district,  to  the  judges  of  the  latter 
district  for  consideration ;  although  it  would  appear  to  have 
been  esteemed  by  the  court  a  flagrant  case.  {BulJdey  v.  JStdk- 
iay,  6  Abb.  315.) 
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DisUiicUons  between  actions  at  law  and  in  equitj*  abolished. 

PART  IL 
PROCEEDINGS  IN  CIVIL  ACTIONS  BEFORE  PLEADING. 

TiTLI  I.   FOBMB  OF  CiTIL  ACTIOMB. 

II.  Statute  or  Limitations.    . 

in.  LSAtl  TO  SUK. 

IV.  Maxkbr  of  coKUiHciao  Actions. 
V.  Motions  and  Papbiks. 
VL  Pastibs  to  Actions. 

VII.  Pi^cx  of  Triau 

VIII.  P&OVISIONAL  ReMBDIXS. 


TITLE  I. 
Chapteb  XI. 

FORMS  OF  CIVIL  AGTIOKS. 

Aaticlb.  1.  Actions  at  law  and  in  eqoitj. 
2.  Feigned  issues  abolished. 
8.  Designation  of  parties. 

Abt.  1. — Actions  at  law  and  in  equity. 

The  Code  declarer  expressly  that  the  distinction  between 
actions  at  law  and  suits  in  equity,  and  the  forms  thereof,  pre- 
vionsly  existing,  are  abolished,  and  that  there  shall  be  only  one 
forni  of  private  action,  to  be  termed  a  civil  action.  {Ante,  p.  34, 
§  69.) 

Whether  it  was  really  in  the  power  of  the  legislature  to 
abolish  the  distinction  between  law  and  equity,  and  whether, 
if  it  had  the  power,  it  has  actually  exercised  it,  are  questions 
that  have  been  much  debated  in  the  courts. 

In  the  Court  of  Appeals,  Judge  Seldbn  reviewed  the  whole 
gronnd,  and  came  to  a  conclusion  in  the  negative,  holding  this 
provision  of  the  Code  unconstitutional  and  inconsistent  with 
other  parts  of  the  same  law.  (See  Iteubens  v.  Joely  3  Eern.  495 ; 
Knowles  v.  Oee^  8  Barb.  300.) 

Bat  Judge  Selden's  views  have  not  been  sustained  by  the 
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majority  of  his  brethren  in  the  Oonrt  of  Appeals,  and  the  effect 
of  the  latest  decision  is  to  sustain  this  section,  constrning  it  to 
mean  that,  while  the  causes  of  action  remain  unchanged,  the 
remedies  to  be  applied  tnaj  be  such  as,  upon  the  whole  state 
of  facts,  might  formerly  have  been  obtained  by  successive  pro- 
ceedings at  both  law  and  equity,  and  such  remedies  may  now 
be  obtained  in  a  single  action. 

Thus  it  has  been  settled  that  in  one  action,  an  heir  may  seek 
to  recover  possession  of  land  (a  common-law  action),  and  to  set 
aside  a  conveyance  of  the  land  by  the  ancestor,  (an  equitable 
action.)    {FhiUips  v.  Garham,  17  N.  T.  270.) 

Legal  and  equitable  causes  of  action  maybe  joined  in  certain 
cases.    {Anteyj>.  67,  §  167.) 

And  an  equitable  defence  may  be  interposed  to  a  legal  de- 
mand. (Despard  v.  WaUnidgey  15  N.  Y.  379 ;  Orary  v.  Good- 
matiy  2  Kern.  267 ;  reversing  S.  C.  9  Barb.  657 ;  Dobson  v. 
Pea/rcey  2  Kern.  166, 168.) 

Where  an  action  could  not  be  maintained  either  in  law  or 
equity  separately,  but  the  catt$e  is  good  at  law,  and  the  parties 
sufficient  in  equity,  it  may  be  maintained  under  the  Code. 
{CoU  V.  Reynolds,  18  K  Y.  76.) 

It  is  easily  to  be  seen,  and  is  pointed  out  by  Judge  Seldkn, 
that  while  abolishing  the  nominal  distinction  between  law  and 
equity  suits,  the  Code  carefully  distinguishes  them  in  the  details 
of  their  treatment,  in  regard  to  other  matters  than  pleading. 
(See  Reubens  v.  Jody  3  Kern.  498.) 

Abt.  2. — Feifffied  laetiee  abolished. 

Feigned  issues  are  abolished.  {Ante  p.  35,  §  72.) 
In  the  cases  where  the  power  to  order  a  feigned  issue  existed 
prior  to  the  Code,  or  when  a  question  of  fact,  not  put  in  issue 
by  the  pleadings,  is  to  be  tried  by  a  jury,  an  order  for  the  trial 
may  be  made,  stating  distinctly  and  plainly  the  question  of  fact 
to  be  tried ;  and  such  order  shall  be  the  only  authority  neces- 
sary for  a  trial.    {ArUe,  p.  35,  §  72.) 

Art.  8. — DesignaHon  of  Parties. 
The  party  complaining  in  an  action  isxudled  the  ^^  plaintiff,^ 
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and  the    adverse    party    the  "defendant."      (Ante^  p.    34, 
§70.) 

The  designation  of  parties  is  changed  on  appeal  to  "  appel- 
lant" and  "  respondent,"  but  otherwise  the  title  remains  un- 
changed.   {Ante^  p.  118,  §  326.) 


TITLE  XL 


STATUTE  OF  LDOTATIONS. 

.Coipm  Xn.  Time  for  commeocing  actions  forrecoverj  of  real  property. 
XIIL  Time  for  commencing  other  actions. 
XIY.  General  provisions  relatiTe  to  limitations. 

Chapter  XIL 

time  fob  commencing  actions  fob  the  becoyeby  of 
beal  fbopebty. 

Ajbhclb  1.  When  the  people  will  not  sue. 

2.  When  the  State's  grantee  cannot  sae. 
8.  Actions  npon  grants,  eto.,  declared  void, 

4.  Seicdn  within  twenty  jears. 

5.  Seisin  within  twentj  jears  in  action  or  defence 

founded  upon  title. 

6.  Entrj,  when  Talid  as  a  claim. 

I,  Possession,  when  presumed. — Occupation,  when 

deemed  subordinate  to  legal  title. 

8.  Occupation  under  written  instrument 

9.  AdTerse  possession : 

L  Under  written  Instrument  or  record. 
ii.  Under  other  claim  of  title. 
UL  Relation  of  landlord  and  tenant 

10.  Descent  oast 

II.  limitations  alter  disabilitj  to  sue. 

Abt*  1. —  When  the  People  vnll  not  sue. 

^^The  people  of  this  State  will  not  sue  any  person  for,  or  in 
respect  to  any  real  proper^,  or  the  issues  or  profits  thereof,  by 
reason  of  the  right  or  title  of  the  people  to  the  same,  unless, 
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Actions  bj  the  people.  By  their  granteea. 

"  1.  Such  right  or  title  shall  have  accrued  within  forty  years 
before  any  action  or  other  proceeding  for  the  same  shall  be 
commenced ;  or  unless, 

"  2.  The  people,  or  those  for  whom  they  claim,  shall  have 
received  the  rents  and  profits  of  such  real  property,  or  of  some 
part  thereof,  within  the  space  of  forty  years."  {AntCj  j?.  36, 
§76.) 

Abt.  2. —  When  action  cannot  he  brought  hy  grwntee  from 
the  State. 

No  action  shall  be  brought  for,  or  in  respect  to,  real  pro- 
perty, by  any  person  claiming  by  virtue  of  letters  patent,  or 
grants  from  the  people  of  this  State,  unless  the  same  might 
have  been  commenced  by  the  people  as  herein  specified,  in 
case  such  patent  or  grant  had  not  been  issued  or  made.  {Ante^ 
p.  87,  §  76.) 

Abt.  S. —  When  action  hy  the  people  or  their  grantees  to  he 
hrought  within  twenty  years, 

"  When  letters  patent  or  grants  of  real  property  shall  have 
been  issued  or  made  by  the  people  of  this  State,  and  the  same 
shall  be  declared  void  by  the  determination  of  a  competent 
court,  rendered  upon  an  allegation  of 

1.  Fraudulent  suggestion,  or 

2.  Concealment,  or 

3.  Forfeiture,  or 

4.  Mistake,  or 

5.  Ignorance  of  a  material  fact,  or 

6.  Wrongful  detaining,  or 

7.  Defective  title, 

in  such  case  an  action  for  the  recovery  of  the  premises  so 
conveyed,  may  be  brought  either  by  the  people  of  this  State, 
or  by  any  subsequent  patentee  or  grantee  of  thd  same  premi- 
ses, his  heirs  or  assigns,  within  twenty  years  after  such  deter- 
mination was  made ;  but  not  after  that  period."  {Anie^p.  37, 
§77.) 
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Sesain  within  twenty  jetas.  Presumptions. 

Abt.  4. — JSeidn  withm  twenty  years j  tohen  necessary  in  action 
for  real  jproperty. 

"  No  action  for  the  recovery  of  real  property,  or  for  the 
recovery  of  the  poBseesioD  thereof,  shall  be  maintained  unless 
it  appears  that  the  plaintiff,  his  ancestor,  predecessor,  or  grantor, 
was  seised  or  possessed  of  the  premises  in  question,  within 
twenty  years  before  the  commencement  of  such  action."  {Ante^ 
p.  37,  §78.) 

Abt.  5. — Seisin  within  twenty  yearsj  when  necessary  in  action 
or  defence  founded  on  title  to  or  rents  of  real  ^property. 

^'  No  cause  of  action  or  defence  to  an  action  founded  upon 
the  title  to  real  property,  or  to  rents  or  services  out  of  the  same, 
shall  be  effectual,  unless  it  appear  that 

1.  The  person  prosecuting  the  action,  or  making  the  defence, 
or 

S.  Under  whose  title  the  action  is  prosecuted  or  the  defence 
is  made,  or 

3.  The  ancestor,  predecessor,  or  grantor  of  such  person, 
was  seised  or  possessed  of  the  premises  in  question,  within 
twenty  years  before  the  committing  of  the  act  in  respect  to 
which  such  action  is  prosecuted  or  defence  made."    {Ante^p, 
137,  §79.) 

Art.  6. — Action  must  he  commenced  within  one  year  after 
entry  y  or  within  twenty  years  after  right  of  entry. 

^*No  entry  upon  real  estate  shall  be  deemed  sufficient  or 
valid  as  a  claim,  unless  an  action  be  commenced  thereupon 
within  one  year  after  the  making  of  such  entry,  and  within 
twenty  years  from  the  time  when  the  right  to  make  such  entry 
deacended  or  accrued.    {Ante^  p.  37,  §  80.) 

Ajct.  7. — Possession^  wJien  presumed.     Ocovpation  deemed 
under  legal  title^  unless  adverse. 

In  every  action  for  the  recovery  of  real  property,  or  the  pos- 
Beeaion  thereof,  the  person  establishing  a  legal  tiUe  to  the  pre- 
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Preiumptions.  AdTerse  occupation.  Adverse  possesmoiL 

mises  shall  be  presumed  to  have  been  possessed  thereof  within 
the  time  required  by  law ; 

"  And  the  occupation  of  such  premises,  by  any  other  person, 
shall  be  deemed  to  have  been  under  and  in  subordination  to 
the  legal  title,  unless  it  appear  that  such  premises  have  been 
held  and  possessed  adversely  to  such  legal  title,  for  twenty 
years  before  the  commencement  of  such  action.''  {ArUejp.  38, 
§81.) 

Aet.  8. — Occupation  under  Written  Instrument  or  Judgment^ 
when  deemed  adverse. 

"  Whenever  it  shall  appear, 

I.  That  the  occupant,   or   those    under  whom  he  claims, 

entered  into  the  possession  of  the  premises  under  claim  of 
title,  exclusive  of  any  other  right,  founding  such  claim, 

(1.)  Upon  a  written  instrument,  as  being  a  conyeyance  of 
the  premises  in  question ;  or 

(2.)  Upon  the  decree  or  judgment  of  a  competent  court ; 

II.  And  that  there  has  been  a  continued  occupation  and 
possession  of  the  premises  included  in  such  instrument, 
decree,  or  judgment,  or  of  some  part  of  such  premisee, 
under  such  claim,  for  twenty  years, — 

The  premises  so  included  shall  be  deemed  to  have  been  held 
adversely, — 

Except  that  where  the  premises  so  included  consist  of  a  tract 
divided  into  lots,  the  possession  of  one  lot  shall  not  be  deemed 
a  possession  of  any  other  lot  of  the  same  tract."  {Antey  p.  38, 
§82.) 

Art.  9. —  What  constitutes  Adverse  Possession. 

1.  Under  written  instrument  or  Judgment.'] — ^^  For  the  pur- 
pose of  constituting  an  adverse  possession,  by  any  person 
claiming  a  title  founded  upon  a  written  instrument,  or  a 
judgment  or  decree,  land  shall  be  deemed  to  have  been 
possessed  and  occupied  in  the  following  cases : 
(1.)  Where  it  has  been  usually  cultivated  or  improved  ; 
(2.)  Where  it  has  been  protected  by  a  substantial  inclo- 

sure ; 
(3.)  Where,  although  not  inclosed,  it  has  been  used  for  the 
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AdTene  possession.  tHaim  of  title. 

supply  of  fuel,  or  of  fenciug  timber,  for  the  purposes 
of  husbandry,  or  the  ordinary  use  of  the  occu- 
pant; 
(4.)  Where  a  known  farm  or  a  single  lot  has  been  partly 
improved,  the  portion  of  such  farm  or  lot  that  may 
have  been  left  not  cleared,  or  not  inclosed  accord- 
ing to  the  usual  course  and  custom  of  the  adjoining 
country,  shall  be  deemed  to  have  been  occupied  for 
the  same  length  of  time  as  the  part  improved  and 
cultivated.  ^{AnUj  p.  88,  §  83.) 

n.  Premises  oettMUy  occupied^  wider  daim  of  title.'] — 
^' Where  it  shall  appear  that  there  has  been  an 
actual  continued  occupation  of  premises,  under  a 
claim  of  title,  exclusive  of  any  other  right,  but  not 
founded  upon  a  written  instrument,  or  a  judgment 
or  decree,  the  premises  so  actually  occupied  and  no 
other,  shall  be  deemed  to  have  been  held  adversely.'' 
(^n^,_p.  39,  §84.) 

in.  Under  daim  of  tUU^  not  toritten.'] — "  For  the  purpose  of 
constituting  an  adverse  possession,  by  a  person  claim- 
ing title  not  founded  upon  a  written  instrument,  or  a 
judgment  or  decree,  land  shall  be  deemed  to  have  been 
possessed  and  occupied  in  the  following  cases  only : 
(1.)  Where  ithas  been  protected  by  a  substantial  inclosure ; 
(2.)  Where  it  has  been  usually  cultivated  or  improved." 
(.<ln^^,^.  39,  §  85.) 

IV.  Relation  of  landlord  and  tenant j  as  affecting  adverse 
possession.'] — "  Whenever  the  relation  of  landlord  and 
tenant  shall  have  existed  between  any  persons,  the  pos- 
session of  the  tenant  shall  be  deemed  the  possession  of 
the  landlord, 
(1.)  Until  the  expiration  of  twenty  years  from  the  ter- 
mination of  the  tenancy  ;  or 
(2.)  Where  there  has  been  no  written  lease,  until  the 
expiration  of  twenty  years  from  the  time  of  the  last 
payment  of  rent ; 
notwithstanding  that  such   tenant  may  have  acquired   an* 
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; , ^ 

jidTerse  possesion.  Descent  east  Bisabilitieib 

Other  title,  or  may  have  claimed  to  hold  adyerselj  to  his  land- 
lord. 

Bnt  each  presumptions  shall  not  be  made  after  the  periods 
herein  limited."    {Ante,  jp.  39,  §  86.) 

,  Aet.  10. — Jiight  of  Possession  not  affected  hy  Descent  Cast. 

"  The  right  of  a  person  to  the  possession  of  any  real  property 
shall  not  be  impaired  or  affected  by  a  descent  being  cast  in  con- 
s^uence  of  the  death  of  a  person  in  possession  of  such  proper- 
ty."   (^n^,  ^.  39,  §  87.) 

Art.  11. — Certam  DisabUMes  Mschtded  from  Time  to  com- 
menoe  action. 

"  If  a  person  entitled  to  commence  any  action  for  the  recov- 
ery of  real  property,  or  to  make  an  entry  or  defence  founded  on 
the  title  to  real  property,  or  to  rents  or  services  out  of  the 
same,  be  at  the  time  such  title  shall  first  descend  or  accrue 
either ; 

1.  Witliin  the  age  of  twenty-one  years,  or, 

2.  Insane,  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon 
conviction  of  a  criminal  offence,  for  a  term  less  than  for  life, 
or,  '  . 

4.  A  married  woman ; 

The  time,  during  which  such  disability  shall  continue,  shall 
not  be  deemed  any  portion  of  the  time  in  this  chapter  limited 
for  the  commencement  of  such  action,  or  the  making  of  such 
entry  or  defence ."    {Ante,  p.  39,  §  88.) 

^^Snch  action  may  be  commenced,  or  entry  or  defence  made, 
after  the  period  of  twenty  years,  and  within  ten  years  after  the 
disability  shall  cease,  or  after  the  death  of  the  person  entitled 
who  shtJl  die  under  such  disability ;  but  such  action  shall  not 
be  commenced,  or  entry  or  defence  made,  after  that  period." 
{Ibid.) 
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Within  20  yean.  Within  6  yean. 

Ohaptkb  in. 

TDIE  OF  OOMMEKOINa  AOTIONB  OTHEB  THAN    FOB    TH:^   BEOOTEBT 
OF  SEAL    PBOFEBTT. 

Article  1.  Periods  of  limiUtion  prescribed. 
L  Tireuty  years, 
ii.  Six  years, 
iii.  Three  years.         • 
ir.  Tiro  years. 
T.  One  year, 
▼i.  Actions  for  penalties,  giTeu  to  any  person  who 

will  sue. 
tU.  Other  actions. 
2.  Actions  on  current  account. 
8.  Actions  by  the  people  governed  by  the  same  rules. 
4.  Effect  of  certain  disabilities. 

Abt.  1, — Periods  of  ZimitoHonprescribed. 

"The  periods  prescribed  in  section  seventy -four  for  the  com- 
mencement of  actions  other  than  for  the  recovery  of  real  pro- 
perty, shall  be  as  follows :" 
L  "  Within  twenty  years  : 
(1.)  An  action  upon  a  judgment  or  decree  of  any  court  of 
the  United  States,  or  of  any  State  or  territory  within 
United  States. 
(2.)  An  action  upon  a  sealed  instrument."    (AnUyp.  40, 
§§89,90.) 
n.  ^^  Within  six  years: 
(1.)  An  action  upon  a  contract,  obligation,  or  liability, 
express  or  implied ;  excepting  those  mentioned  in  sec* 
tion  90. 
(2.)  An  action  upon  a  liability  created  by  statute,  other 

than  a  penalty  or  forfeiture. 
(3.)  An  action  for  trespass  upon  real  property. 
(4.)  An  action  for  taking,  detaining,  or  inj  uring  any  goods  or 
chattels,  including  actions  for  the  specific  recovery 
of  personal  property. 
(5.)  An  action  for  criminal  conversation,  or 
(6.)  For  any  other  injury  to  the  person  or  rights  of  an- 
other, not  arising  on  contract,  and  not  hereinafter 
enumerated.  . 
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Within  6  yean.  Within  S  yean. 

(7.)  An  action  for  relief,  on  the  ground  of  fraud ;  in  cases 
which  heretofore  were  solely  cognizable  by  the 
*  court  of  chancery  ;  the  cause  of  action  in  such  case 
not  to  be  deemed  to  have  accrued,  until  the  dis- 
covery by  the  aggrieved  party,  of  the  facts  constitut- 
ing the  fraud.'*    {AfUe,j>.  40,  §  91.) 
Where  domestic,  or  farming  services  ai'e  rendered  for  seve- 
ral years  in  succession,  without  any  express  agreement  as  to 
time,  etc.,  and  no  payments  are  made,  the  law  will  regard  the 
transaction  as  a  hiring  from  year  to  year,  and  the  statute  will 
begin  to  run  from  the  end  of  each  year.     {Davis  v.  Gorton^ 
16  N.  Y.  256.) 

An  action  to  enforce  an  equitable  lien  upon  land,  for  the 
money  with  which  it  was  bought,  must  be  brought  within  six 
years.  The  debt,  and  not  the  lien,  is  the  cause  of  action.  {Barst 
V.  Carey,  15  N.  T.  505.) 

One  who  receives  a  note  for  collection,  and  obtains  the  money, 
is  not  a  trustee,  and  must  be  sued  within  six  years.  {Hickok 
V.  Eiokoh,  13  Barb.  632.) 

"Where  the  payee  and  indorsee  of  a  note  paid  the  amount  of 
it  to  the  indorser  after  the  six  years  had  expired,  thes^tute  was 
held  a  bar  to  his  suit  against  the  maker  of  the  note.  The  money 
was  not  paid  to  the  use  of  the  latter,  and  he  could  be  held  to  no 
obligation  beyond  that  originally  imposed  by  the  note.  (  Wood- 
ruff r.  Moore,  8  Barb.  171.) 

A  decree  or  order  of  a  surrogate  must  be  sued  upon  within 
six  years.    {Estate  of  Delacroix,  1  Bradf.  Surr.  4.) 
As  to  fraud  see  Mayne  v.  Oriswold,  3  Sand.  464. 

ni.  "  Within  three  years : 

(1.)  An  action  against  a  sheriflf,  coroner,  or  constable, 
upon  a  liability  incurred  by  the  doing  of  an  act 
in  his  oflScial  capacity,  and  in  virtue  of  his  office, 
or  by  the  omission  of  an  official  duty;  including 
the  non-payment  of  money  collected  upon  an  execu- 
tion. But  this  section  shall  not  apply  to  an  action 
for  an  escape. 

(2.)  An  action  upon  a  statute,  for  a  penalty  or  forfeiture, 
where  the  action  is  given  to  the  party  aggrieved,  or 
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to  such  party  and  the  people  of  this  State,  except 
where  the  statute  imposing  it  prescribes  a  different 
limitation."    {AnU,p.  41,  §  92.) 

IV.  "  Within  two  yewra : 

(1.)  An  action  for  libel,  slander,  assault,  battery,  or  false 

imprisonment. 
(2.)  An  action  upon  a  statute,  for  a  forfeiture  or  penalty  to 

the  people  of  this  State."    {AtUb,  p.  41,  §  93.) 

V.  "  Withi/n  one  year : 

(1.)  An  action  against  a  sheriff  or  other  officer,  for  the 
escape  of  a  prisoner,  arrested  or  imprisoned  on  civil 
process."    {Ante^p.  41,  §  94.) 

VI.  Action  for  pendttiea  given  to  cmy  person. 

(1.)  "  An  action  upon  a  statute  for  a  penalty  or  forfeiture, 
given  in  whole  or  in  part  to  any  person  who  will 
prosecute  for  the  same,  must  be  commenced  within 
one  year  after  the  commission  of  the  offence." 
{ArUe,  p.  42,  §  96.) 

(2.)  "  And  if  the  action  be  not  commenced  within  the  year 
by  a  private  party,  it  may  be  commenced  within 
two  years  thereafter,  in  behalf  of  the  people  of  this 
State,  by  the  attorney-general  or  the  district  attor- 
ney of  the  county  where  the  offence  was  commit- 
ted."   {Ibid.) 

YTL  Actions  for  relief,  not  "before  provided  for. 

"  An  action  for  relief,  not  hereinbefore  provided  for, 

must  be  commenced  within  ten  years  after  the  cause 

of  action  shall  have  accrued."    {Ante,  p.  42,  §  97.) 

Under  this  head  are  included  what  were  formerly  known  as 

equitable  actions.    (See  also  omte,  p.  328.)     {Bloodgood  v. 

Bruen,  4  Seld.  362 ;  Elwood  v.  Diefendoff,  5  ?arb.  398 ;  and 

see  Roberts  v.  Syhes,  8  Abb.  845!) 
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ActioDa  on  account.  By  the  people.  Disabilities. 

Aet.  2.—  When  Catcae  of  Action  accrued  in  an  Action  tipon 
a  durrent  Acootmt. 

^'In  an  action  brought  to  recover  a  balance  doe  npon  a 
mntnal,  open,  and  current  account,  where  there  have  been 
reciprocal  demands  between  the  parties,  the  cause  of  action 
shall  be  deemed  to  have  accrued  from  the  time  of  the  last 
item  proved  in  the  account  on  either  side."  {AntCy  f.  41, 
§95.) 

Abt.  3. — Actions  hythe  People  subject  to  the  same  Limitation. 

^^The  limitations. prescribed  in  this  chapter  shall  apply  to 
actions  brought  in  the  name  of  the  people  of  this  State,  or  for 
their  benefit,  in  the  same  manner  as  to  actions  by  private  par- 
ties,"   {AntCy  p.  42,  ^98.) 

Abt.  4. — JSaiension  qf  Time  tmder  certain  I}isabilities. 

K  a  person  entitled  to  briug  an  action  mentioned  in  this 
chapter,  except  for  a  penalty  or  forfeiture,  or  against  a  sheriff 
or  other  officer  for  an  escape,  be  at  the  time  the  cause  of  action 
.accrued,  either ; 

1.  Within  the  age  of  twenty-one  years ;  or, 

2.  Insane ;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  under 
the  sentence  of  a  criminal  court,  for  a  term  less  than  his  natural 
life;  or, 

4.  A  married  woman ;  t 

the  time  of  such  disability  is  not  a  part  of  the  time  limited 
for  the  commencement  of  the  action,  except  that  the  period 
within  which  the  action  must  be  brought,  cannot  be  extended 
more  than  five  years  by  any  such  disability,  except  infancy, 
nor  can  it  be  so  extended  in  any  case  longer  than  one  year  after 
the  disability  ceases.    {AnUyp.  43,  §  100.) 
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When  action  deemed  commenced.  Absence. 

Chafteb  XIV. 

6BHXRAL  PSOTI8ION8  A8  TO  THB  TIME  FOB  OOMMENOmO  A0TI0N8. 

Abticlb  1.  When  an  action  is  deemed  commenced. 
2.  Absence  from  the  State. 
8.  Death  of  a  party  before  limitation  expires. 
4.  Miscellaneons  exceptions. 
6.  Aolmowledgment,  or  new  promise.  . 

6.  How  the  benefit  of  the  statute  is  to  be  taken. 

7.  Repeal  of  former  statute  of  limitations. 

8.  Mode  of  computing  time. 

Abt.  1. —  When  an  Action  is  deemed  commenced. 

An  action  is  commenced  as  to  each  defendant  when  the  sam- 
mons  is  served  on  him^  or  on  a  co-defendant,  who  is  a  joint 
contractor,  or  otherwise  united  in  interest,  with  him.    {Ant^ 

An  attempt  to  commence  an  action  is  deemed  equivalent  to 
the  commencement  thereof,  within  the  meaning  of  this  title, 
when  the  summons  is  delivered,  with  the  intent  that  it  shall  be 
actually  served,  to  the  sheriflF  or  other  officer  of  the  county,  in 
which  the  defendants,  or  one  of  them,  usually  or  last  resided ; 
{Ibid.) 

As  if  a  corporation  be  defendant,  to  the  sheriff,  or  other 
officer  of  the  county,  in  which  such  corporation  was  established 
by  laWy  or  where  its  general  business  was  transacted,  or  where 
it  kept  an  office  for  the  transaction  of  business.  {AntCyp.  43, 
§99.) 

But  such  an  attempt  must  be  followed  by  the  first  publica- 
tion of  the  summons,  or  the  service  thereof,  within  sixty  days. 
(Ibid.) 

Art.  2. — Absence  from  the  State. 

If,  when  the  cause  of  action  shall  accrue  against  any  person, 
he  shall  be  out  of  the  State,  such  action  may  be  commenced 
within  the  terms  herein  respectively  limited  after  the  return  of 
such  person  into  this  State.    {Ante^  p.  43,  §  100. 

And  if,  after  such  cause  of  action  shall  have  accrued,  such 
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Absence  from  the  $tate.  Death  of  party. 

person  shall  depart  from  and  reside  out  of  this  State,  the  time 
of  his  absence  shall  not  be  deemed  or  taken  as  any  part  of  the 
time  limited  for  the  commencement  of  such  action.    {Ibid.) 

Where  the  defendant  leaves  the  State  several  times,  the 
different  periods  of  his  absence  may  be  added  together,  and  the 
whole  allowed  in  addition  to  the  statutory  limitation.  {Berrien 
V.  Wright,  26  Barb.  215;  CoU  y.  Jeasup,  10  N.  Y.  (6  Seld.) 
96 ;  10  How.  515 ;  rev'g  S.  0.,  2  Barb.  309 ;  Hardm  v.  Pal- 
mer^ 2  E.  D.  Smith,  177 ;  Ford  v.  Babcock,  2  Sand.  531 ;  over- 
ruling BandaU  v.  Wilhms^  4c  Denio,  577.) 

The  absence  of  one  joint  debtor,  as  much  as  of  a  joint  and 
several  debtor,  suspends  the  running  of  the  statute  against  him, 
although  his  co-debtor  remain  in  the  State.  {Benny  v.  Smithy 
18  3Sr.  T.  567;  overruling  Balden  v.  Grafts,  4  E.D.Smith, 
490 ;  and  Brovm  v.  Bdafidd,  1  Denio,  445.  See  as  to  joint 
and  several  debtors,  Bogert  v.  VermUye,  1  Code  Rep.  N.  S. 
212.) 

A  foreign  corporation,  being  always  out  of  the  State,  cannot 
plead  the  statute  of  limitations  in  bar  of  any  action  brought 
against  it  in  this  State.  {Olcott  v.  Tioga  B.  B.  20  N.  Y.  210 ; 
rev'gS.  0.26  Barb.  147.) 

Akt.  3. — Death  of  a  Party  hefore  Limitation  eoopires. 

Plaintiff^.'] — "If  a  person  entitled  to  bring  an  action  die 
before  the  expiration  of  the  time  limited  for  the  commence- 
ment thereof,  and  the  cause  of  action  service,  an  action  may  be 
commenced  by  his  representatives,  after  the  expiration  of  that 
time,  and  within  one  year  from  his  death."  {Ante,  p.  43, 
§  102.) 

"  A  cause  of  action  cannot  be  said  to  exist,  unless  there  be 
some  person  in  existence  capable  of  suing."  {SiuMin  v.  Iford^ 
6  Barb.  393 ;  Murray  v.  E.  L  Co.,  5  Barn.  &  Aid.  204.) 

And  where  one  obtains  any  property  of,  or  incurs  any  obli- 
gation to  a  deceased  person,  the  statute  only  begins  to  ran 
from  the  granting  of  letters  of  administi'ation.  {BAd. ;  see  also 
Gurry  v.  Stephenson,  Skinner,  555.) 

Defendant^ — ^If  a  person  against  whom  an  action  may  be 
brought,  die  before  the  expiration  of  the  time  limited  for  the 
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Death  of  party.  Exceptions. 

commencement  thereof,  and  the  cause  of  action  survives,  an 
actioD  msLj  be  commenced  against  his  executors  or  administra- 
tors, after  the  expiration  of  that  time,  and  within  one  year 
after  the  issuing  of  letters  testamentary,  or  of  administration. 
{ArUe,  p  43,  §  102.) 

Abt.  4. — MiseeUcmeotis  J^ccepiions. 

In  actions  hy  aUena^  time  of  war  to  he  dednicted,'] — When  a 
person  shall  be  an  alien,  subject,  or  citizen  of  a  country  at  war 
with  the  United  States,  the  time  of  the  continuance  of  the  war 
shall  not  be  part  of  the  period  limited  for  the  commencement 
of  the  action.    {AnUj  p.  44,  §  103.) 

Provisions  where  JTidffment  has  been  reversed.] — ^If  an  action 
shall  be  commenced  within  the  time  prescribed  therefor,  and  a 
judgment  therein  for  the  plaintiff  be  reversed  on  appeal,  the 
plaintiff,  or  if  he  die  and  the  cause  of  action  survive,  his  heirs 
or  representatives,  may  commence  a  new  action  within  one 
year  after  the  reversal.   {Ante^p.  44,  §  104.) 

Time  of  stay  ly  injunction  or  statutory  prohibition  to  he  de- 
ducted,]— When  the  commencement  of  an  action  shall  be  stayed 
by  injunction,  or  statutory  prohibition,  the  time  of  the  continu- 
aDce  of  the  injunction  or  prohibition  shall  not  be  part  of  the 
time  limited  for  the  commencement  of  the  action.  {Anie^  p. 
I*,'?  105.) 

It  is  sufficient  for  the  purposes  of  this  section,  that  the  plaintiff 
had  notice  of  the  injunction,  whether  actually  served  upon  him 
or  not    {Berrian  v.  Wright^  26  Barb.  208.) 

DiscdnUty  must  earist  when  right  of  action  accrued.] — No  per- 
son shall  avail  himself  of  a  disability  unless  it  existed  when  his 
right  of  action  accrued.    {Ante^p.  44,  §  106.) 

Where  several  disdbUitieSy  aU  vrmst  he  removed.] — ^When  two 
or  more  disabilities  shall  co-exist  at  the  time  the  right  of 
action  accrues,  the  limitation  shall  not  attach  until  they  all  be 
removed.     {Ante^p.  44,  §  107.) 

This  UUe  not  applicable  to  hiUs^  eto.y  of  corporations  or  to 
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Exceptions.  Acknowledgment  Kew  promise. 

bcmk  notes.] — ^This  title  ehall  not  affect  actions  to  enforce  the 
payment  of  bills,  notes,  or  other  evidences  of  debt  issned  by 
moneyed  corporations,  or  issued  or  pnt  in  circulation  as  money. 
(jlnfo,^.44,  §108. 

J/or  to  actions  against  di/rectors^  etc.j  qfmonet/ed  corporations 
or  tanking  associations.  Limitation  in  such  cases  prescribed.] 
— This  title  shall  not  affect  actions  against  directors  or  stock- 
holders of  a  moneyed  corporation,  or  bankiug  associations,  to 
recover  a  penalty  or  forfeiture  imposed,  or  to  enforce  a  liability 
created  by  law ;  but  such  actions  must  be  brought  within  six 
years  after  the  discovery,  by  the  aggrieved  party,  of  the  facts 
upon  which  the  penalty  or  foi-feitnre  attached,  or  the  liability 
was  created.    {Ante^p.  44,  §  109.) 


Aet.  5. — Acknowledgment  or  New  Promise. 

To  he  in  writing.] — ^No  acknowledgment  or  promise  shall  be 
sufficient  evidence  of  a  new  or  continuing  contract,  whereby  to 
take  the  case  out  of  the  operation  of  this  title,  unless  the  same 
be  contained  in  some  writing  signed  by  the  party  to  be  charged 
thereby,    {Ante^p.  45,  §  110.) 

But  this  section  shall  not  alter  the  effect  of  any  payment 
of  principal  or  interest    {Ante^p.  45,  §  110.) 

This  section  applies  to  debts  barred  before  July  1,  1848, 
when  the  Code  took  effect,  as  much  as  to  any  other.  {Esselr 
styn  V.  Weeks^  2  Kern.  635  ;  2  Abb.  276.) 

It  applies  also  to  debts  not  barred  then,  but  in  which  the 
promise  sued  upon  was  made  after  the  Code.  (  Van  Alen  v. 
FeUzy  9  Abb.  277 ;  but  semble  contra^  Winchell  v.  Sicksy  18 
N.  Y.  566.) 

A  payment  by  one  member  of  a  dissolved  firm,  on  a  partner- 
ship note,  barred  by  the  statute,  does  not  revive  the  debt. 
(  Van  Kefwren  v.  Pa/rmdee^  2  Coms.  523.) 

So  lieldy  although  the  payment  was^^  made  before  the  stata- 
tory  limit  attached.  {Shoemaker  v.  Benedict^  1  Kern.  181; 
Reed  v.  M'Nanighton  (see  18  K  Y.  561)  rev'g  S.  0. 15  Barb. 
168.) 
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A  part  payment  under  this  section,  must  be  voluntaiy.    {Ar-  ^ 

ncld  V.  Dovmmg^  11  Barb.  554.)  *  ! 

It  mtiBt  appear  that  it  was  made  on  account  of  the  debt  on  \ 

which  action  is  brought.    {Ibid.) 

The  new  contract  must  be  proved  by  an  unqualified  promise,  . 
or  an  explicit  admission  of  the  debt  as  an  existing  liability. 
{Sherman  r,  Wakemcm^  5  Seld.  85 ;  rev*g  S.  C.  11  Barb.  254.) 

If  the  promise  be  conditional,  to  pay  "  when  able,"  present 
ability  must  be  shown.    {Ibid,) 

A  promise  or  admission  not  made  to  the  creditor  or  his  agent, 
etc.,  will  not  revive  an  outlawed  claim.  (  WakeTnan  v.  Sherman^ 
5  Seld.  86 ;  Bloodgood  v.  Bruiviy  4  id.  362.) 

Where  a  defendant  is  not  liable  until  demand  made  (as  in  case 
of  a  foreign  factor  for  proceeds  of  sales),  the  statute  does  not  run 
until  such  demand  is  made.  {Wdlden  v.  Crafts^  2  Abb.  SOI ; 
8.  C.  4  £•  D.  Smith,  490 ;  Baird  v.  Walker,  Code  Rep.  N.  S. 
380 ;  12  Barb.  300 ;  see  Zillie  v.  Eayt,  5  Hill,  895.) 

Abt.  6. — How  the  benefit  of  the  Statute  of  Limitations  muet 

betaken^ 

By  answer  onZy."] — "  The  objection  that  the  action  was  not 
commenced  within  the  time  limited,  can  only  be  taken  by 
answer."    {Ante,  p.  36,  §  74.) 

It  seems  that  the  word  "  answer"  is  to  be  strictly  construed, 
and  does  not  include  a  demurrer.  ( Voorhies  v.  Voorhies,  24 
Barb.  151 ;  Zeff'erts  v.  BoUister,  10  How.  883.) 

And  the  role  in  this  respect  is  the  same  in  all  actions  com- 
menced since  the  Code,  though  the  cause  of  action  accrued 
before.    {Zeff'erts  v.  SoUister,  10  How.  383.) 

Abt.  7. — Repeal  of  former  Statute  of  Limitations. 

The  provisions  of  the  Revised  Statutes  relative  to  the  times 
of  commencing  actions,  are  repealed,  and  the  provisions  of  the 
Code  substituted.    {An^,  p.  35,  §  73.) 

But  this  provision  does  not  extend  to  actions  commenced 
before  July  1, 1848,  or  to  cases  where  the  right  of  action  had 
then  accrued.    {Ante,  p.  85,  §  73.) 

But  the  statutes  then  in  force  are  applicable  to  such  cases, 
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according  to  the  subject  of  the  action,  and  without  regard  to  the 
form.    {AnU^  p.  36,  §  73.) 

The  "  right  of  action"  appears  to  mean  the  original  contract, 
provided  that  it  was  not  barred  when  the  Code  took  effect 
(  Wmchell  v.  Boioman  and  Hicksy  21  Barb.  448 ;  aff'd  18  N.  Y. 
566 ;  Olm  Cove  Ins.  Co.  v.  Barroldj  20  Barb.  298 ;  GtUespie 
V.  JRoserikrantZj  20  Barb.  86 ;  but  see  corUraj  VanAlen  v.  FeUs^ 
9  Abb.  277.) 

If  the  debt  was  barred  before  the  Code,  it  could  not  be  re- 
vived except  according  to  the  provisions  of  the  C!ode.  {Essds- 
tyn  V.  Weeksy  2  Kern.  635.) 

Art.  8. — Mode  of  CompvUng  Time. 

The  first  day  must  be  excluded,  and  the  last  included.  If  the 
last  is  Sunday,  it  must  be  excluded.    {Ante^  p.  144,  §  407.) 

If  the  action  is  commenced  on  the  same  day  of  the  same 
month  of  the  last  year  allowed — e.g.y  an  action  on  ordinary 
contract,  the  debt  accruing  on  February  14, 1839,  if  commenced 
on  Feb.  14,  1845 — it  is  in  time.  (Beonson,  C.J.,  Cornell  v. 
Jlfi?wfto7i,3  Denio,  15 ;  but  held  oon^m,  per  TMrnadge^  Becorder, 
in  People  v.  Woody  1851,  unreported.) 


TITLE  IIL 
Chapter  XV. 

LBAYB    TO     SUE. 

Abticli  1.'  Of  leare  to  sue,  in  geaeraL 
2.  Aotiozis  against  lunatics. 
8.  Actions  hj  and  against  rcceiren. 

4.  Partition,  when  brought  by  an  infant. 

5.  Actions  by  poor  persons. 

6.  Actions  upon  official  bonds. 
*l.  AcUons  upon  judgments. 

8.  Remedy  against  actions  brought  without  IeaT«. 

Abt.  1. — Of  leave  to  Sue^  in  Oeneral. 
Before  takiug  anj  steps  in  an  action,  it  is  necessary  to  con- 
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Actions  against  lanatics.  By  and  against  receivers. 

sider  whether  it  is  one  in  which  the  courts  should  be  applied  to 
fyr  leave  to  sue. 

Of  course  in  most  cases  this  is  unnecessary,  but  there  are 
several  classes  of  actions  in  which  it  is  indispensable. 

Nevertheless,  the  permission  of  a  court  to  sue  is  in  no  case 
au  element  of  the  cause  of  action.  (See  Chauiauque  Bank  v. 
i?t%,  19  N.  Y.  876.) 

Art.  Z.-r-Actions  against  Lunatics^  etc. 

Oue  who  is  judicially  declared  a  lunatic  or  habitual  drunk- 
ard, is  a  ward  of  the  court  in  which  the  proceedings  were  had, 
and  of  the  Supreme  Court  generally  (which  has  now  all  the 
jurisdiction  of  Chancery),  and  if  an  action  is  commenced 
against  such  lunatic  without  leave,  it  will^be  restrained  on 
application,  as  a  contempt.  {Hoppers  caae^  5  Paige,  490 ; 
HeUer's  case^  3  Paige,  201  ;  see  Williams  v.  Cameron^  26 
Barb.  172.) 

A  creditor  of  a  lunatic  should  petition  the  Supreme  Court 
{^T  the  county  court  which  appointed  the  committee,  if  such  be 
the  case),  for  leave  to  sue,  stating  his  claim.  ( WiUiams  v. 
Cameron^  26  Barb.  172  ;  Crippen  v.  Culver^  13  Barb.  428 ;  JSover- 
hiU  V.  Dickson^  5  How.  110  ;  see  HaU  v.  Taylor^  8  How.  428.) 
On  such  petition,  the  court  will,  in  its  discretion,  grant  leave 
to  sue,  or  refer  the  claim,  and  award  judgment  on  the  referee's 
report.  (  Williams  v.  Cameron^  26  Barb.  174 ;  HaU  v.  Taylor^ 
8  How.  429  ;  SoverhiU  v.  Dickson,  6  How.  110.) 

It  seems  that  the  court  will  prefer  a  reference  to  an  action. 
( Williams  v.  Cameron,  26  Barb.  176.) 

Or  if  the  claim  is  not  seriously  disputed,  the  court  will  at 
once  order  it  to  be  paid.  ( WiUia7ns  v.  Cam^eron,  26  Barb.. 
175;  Soverhill  v.  Dickson,  6  How.  111,112;  Hopper^ s  case,. 
5  Paige,  491.) 

This  application  is  a  *'  special  proceeding,"  which  does  not 
fall  within  the  scope  of  this  work.  It  is  not  a  mere  petition  for 
leave  to  sfue.    (See  WHMams  v.  Cameron,  26  Barb.  176.) 

Abt.  3. — Actions  by  and  a>gamst  Recei/oers. 
1.  By  receiver.] — A  receiver  ought  to  obtain  leave  to  bring 


\ 
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an  action.  {Smith  v.  Woodruffs  6  Abb.  65 ;  Phdpa  v.  CdU^ 
3  Code  Rep.  157 ;  MerrittY.  Lyon,  16  Wend.  410.) 

If  he  sue  witliout  leave,  he  will  do  so  at  his  own  risk  as  to 
costs.  {Smith  v.  Woodruff,  6  Abb.  65  ;  Phdpa  v.  Cole,  3  Code 
Rep.  157 ;  and  see  ante,  p.  214,  Rule  92,  Supreme  Court.) 

Having  obtained  leave  to  sue,  he  is  in  general  bound  to  do  so. 
{Winfield  v.  Bacon,  24  Barb.  159.) 


§  1. 

Petition  of  Beceiver  for  lea/oe  to  commence  an  Action. 

[Tide  of  Cause.'] 

To  the  [Suprem^'^  Court  of  [the  [State  of  J^ew  York:] 
The  petition  of  John  Doe,  receiver,  respectfully  shows : 

1.  That  by  an  order  made  at  a  special  term  of  the  court  held 

at on  the day  of  . 

18  .  .  ,  your  petitioner  was  appointed  receiver  of  [all  the 
property  and  effects  of  tlie  late  firm  of  Box  and  Cox],  in  the 
pleadings  in  the  above  entitled  cause  mentioned. 

2.  That  your  petitioner  duly  filed  approved  security,  and 
took  possession  of  the  said  [partnership  estatp]. 

3.  That  [among  other  debts  due  to  the  said  estate,  is  a  book- 
debt  of  one  Richard  Roe,  amounting  to  $1000,  the  particulars 
of  which  are  set  forth  in  the  schedule  hereto  annexed]. 

4.  That  [your  petitioner  has  used  every  eflfbrt  to  settle  the 
said  claim  without  litigation,  but  has  been  unable  to  obtain 
payment  of  the  same]. 

5.  That  [he  is  informed  and  believes  that  the  said  Richard 
Roe  is  abundantly  able  to  pay  said  debt,  and  that  a  judgment 
against  him  could  be  satisfied  out  of  his  property,  and  he  is 
further  advised  by  his  counsel,  Anson  Bingham,  Esq.,  and 
believes,  that  he  has  a  good  cause  of  action  against  said  Roe  as 
aforesaid]. 

Your  petitioner  therefore  prays  that  an  order  maybe  granted, 
permitting  him  to  brijig  an  action  in  [any  court  of  this  State] 
against  the  said  Richard  Roe,  and  for  such  other  or  further 
order  as  to  the  court  may  seem  meet. 

John  Dos. 
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County  of  [Albany]:  The  above  named  [John  Doe]  being 
duly  swom,  sajs,  that  the  above  petition  is  true  of  his  own  know- 
ledge, except  as  to  the  matters  therein  stated  to  be  on  information 
and  belief,  and  as  to  sach  matters^  he  believes  them  to  be  true. 

Swom  before  me         )  John  Dok. 

this  .  .  day  of  •  .  18  .  •    J 


§  2. 
Order  granting  Meoeiver  leave  to  sue. 

SuPBEME  Court. 


John  Smith 

agazngt 
John  Jones. 


At  a  special  term^  held  at 

on  tf  e  ....  day  of 

,  18  .  .  . 

Preaent^^on 

Justice. 


On  reading  and  filing  the  petition  of  John  Doe,  dated  the 

....    day  of ,  18  .  •  ,  the    receiver   appointed 

in  tin's  action,  and  on  motion  of  [Anson  Bingham,  Esq.,]  counsel 
for  the  same, 

Okpebkd  :  that  the  said  John  Doe,  as  receiver  aforesaid,  do 
commenco  an  action  in  a  court  of  record  in  this  State,  against 

Richard  Roe  of ,  for  the  sum  of dollars, 

according  to  the  prayer  of  said  petition. 


2.  Against  a  receiver.'] — No  action  "should  be  commenced 
against  a  receiver,  as  such,  without  leave  of  the  court  which 
appointed  him.  {De  Oroot  v.  Jay^  9  Abb.  366 ;  Angel  y. Smithy 
9  Vesey,  335  ;  see  BubbeU  v.  Baruij  9  How.  424.) 

It  is  a  contempt  of  that  court  to  sue  him  without  leave. 
(Leditard,  J.,  Edwards  v.  Boetwickj  N.  Y.  Trans.  Feb.  8, 1860 ; 
Be  Groot  v.  Jay,  9  Abb.  865 ;  Angel  v.  Smithy  9  Ves.  335 ;  see 
ChatUauque  Batik  v.  Risley,  19  N.  Y.  376.) 

Bnt  the  judgment,  if  one  is  obtained,  is  valid.    {ChaxUaugus 
Bank  v.  Bisley,  19  N.  Y.  376.) 
And  a  general  appearance  waives  the  objection,  so  that  the 
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action  will  not  thereafter  be  restrained.  {HvhbeU  v.  DomOy  9 
How.  424 ;  Bee  Jwif^  case^  6  Abb.  293.) 

It  seems  that  an  application  of  this  kind  is  a  special  proceed- 
ing, similar  to  that  in  the  case  of  a  lanatic ;  and  that  if  the 
claim  appears  to  be  a  just  one,  the  court  will  direct  it  to  be 
paid  out  of  the  •fund,  of  if  it  is  disputed,  it  may  be  referred. 
Such  a  course  is  considered  preferable  to  allowing  an  action. 
{De  Oroot  v.  Jay^  9  Abb.  366.) 

Still,  this  cannot  always  be  done,  particularly  where  other 
parties  are  interested,  whose  rights  cannot  be  settled  on  a 
reference. 

It  is  of  course  proper  to  give  the  receiver  notice  of  the  appli- 
cation, though  he  cannot  claim  it  as  a  rights  for  he  is  not  an 
interested  party,  but  a  mere  officer  of  the  court.  If  he  had  no 
notice,  he  might  perhaps  obtain  a  revocation  of  the  order  with- 
out notice,  if  made  out  of  court. 


§  3. 

Petition  for  Uav^  to  svs  a  Receiver, 

To  the court  of  the of 

[^,  To  Hon.  R.  "W.  Peckham,  a  justice  of  the  Supreme  Court] : 

The  petition  of  John  Doe,  of •  •  •  j  respectfully 

shows :  / 

1.  ThatEichard  Eoe,  of  .  . ,  was  heretofore  ap- 
pointed receiver  of  {describe  the  estate  hriefiyjy  by  your  honor- 
[able  court] 

2.  [State  caicse  of  action.'] 

3.  [StcUe  reasons  for  preferring  an  action  to  a  reference.'] 
Your  petitioner  therefore  prays  that  an  order  may  bo  granted, 

permitting  him  to  bring  an  action  in  [this  court]  against  the 
said  Eichard  Eoe  as  receiver  aforesaid,  and  for  such  other  or 
further  relief  as  to  [the  court,  <?r,  your  honor]  may  seem  meet. 

JOHK  HoK, 

[  Verification  <w  i»  §  1.] 


\ 
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§4. 
Order  gra/ritmg  leave  to  sue  a  Receiver. 

[Sufsehb]  Coubt. 


In  the  matter  of 

the  application  of 

John  Doe. 


At  a  special  term  [as  in  §  2.] 


On  reading  and  filing  the  petition  of  John  Doe^  and  on 
motion  of  [L.  D.  Holstein,  Esq.]  of  counsel  for  the  petitioner, 
after  hearing  [J.  "W".  Mattice,  Esq.]  of  counsel  for  Richard 
Roe,  receiver ; 

Obdebsd:  that  the  said  John  Doe  have  leave  to  commence 
an  action  against  the  said  Richard  Roe  as  receiver  of  [specify 
the  estate]  for  \staie  the  object  of  the  action'],  in  [this  court.] 


Art.  4. — Partition,  when  hroitght  hy  wn  Infant. 

Before  an  action  for  partition  of  lands  can  be  brought  by  an 
in&nt,  leave  must  be  obtained  from  the  Supreme  Court.  (3 
R.  S.  {5th  ed.)  604 ;  laws  1852,  ch.  377.) 

Such  leave  cannot  be  given,  unless  it  appear  to  the  satisfac- 
tion of  the  court  that  the  interests  of  such  infant  require  such 
p^ition.    {Ihid,) 

7i  seemsj  that  it  should  be  shown  that  the  co-tenants  refused  to 
purchase  the  infant's  share  in  the  estate,  at  its  fair  value,  before 
authoritj  will  be  granted  for  the  commencement  of  a  partition 
suit  in  their  names.    {Afarsac*s  case,  16  How.  384.) 

The  form  of  such  a  petition  depends  so  much  upon  the  parti- 
cular facts  of  each  case,  as  to  make  it  difficult  to  prepare  a 
general  form — ^the  following  is  however  adapted  from  a  prece- 
dent, and  will  serve  at  least  for  an  illustration. 


Petition  Jy  an  Infa/nt  and  Ghuardian,  for  leave  to  hrvng  an 

Action  for  Partition. 
To  the  Supreme  Court  of  the  State  of  New  York: 
The  petition  of  John  Doe  and  Richard  Roe  respectfully  shows : 


\ 
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1.  That  the  aaid  John  Doe  is  on  infant  of  the  age  of  [over 
fourteen]  years,  and  that  he  resides  in 

2.  That  the  said  Eichard  Eoe,  who  resides  in , 

was,  on  the day  of ,  18  ,  . ,  dnly  appointed 

general  guardian  of  said  John  Doe,  by  the  [surrogate  of  .  .  •  . 
county.] 

3.  That  the  said  John  Doe  is  a  tenant  in  common  with  [de- 
aoribe  co-tenants]  of  certain  real  estate  in  [describe  the  property 
and  state  the  infoAfifs  sftareJ] 

4.  That  the  following  persons  have  an  interest  in,  or  lien 
upon  said  real  estate,  to  wit :  [state  the  names  of  parties^  atid 
nature  of  their  interest] 

5.  That  the  said  property  is  now  in  possession  of 

6.  That  [the  taxes  and  assessments  due  upon  the  same  have 
not  been  fully  paid,  but  there  is  now  due  for  the  same  the  sum 
of  ...  .  dollars,  as  your  petitioners  are  informed  and  believe.] 

7.  That  the  value  of  the  said  property  is  about 

dollars,  and  the  share  of  said   John  Doe  therein  is  worth 

doUara,  clear  of  all  liens,  as  your  petitioners  are 

informed  and  believe;  but  the  amount  received  by  the  said 

Jolm  Doe  on  account  of  the  same,  during years  lasl 

past,  is  only dollars. 

8.  That  your  petitioncJrs  have  applied  to  all. the  co-tenants 
above  named,  to  induce  them  to  purchase  the  share  of  your 
said  petitioner,  John  Doe;  but  they  and  each  of  them  positively 
refuse  to  do  so,  at  any  price  whatever. 

9.  That  by  reason  of  the  premises,  the  said  John  Doe  would 
be  greatly  benefited  by  a  partition  of  the  said  property. 

Your  petitioners  therefore  pray, 

1.  That  the  said  John  Doe  may  be  allowed  to  commence 
[an  action]  for  the  partition,  and  the  sale,  if  necessary,  of 
said  estate. 

2.  That  a  guardian  may  be  appointed  to  conduct  the  same 
on  his  part. 

And  your  petitioners  propose  as  such  guardian,  your  peti- 
tioner, Richard  Roe,  and  for  his  security,  John  Box  and  James 

Cox,  of 

John  Dok, 

RiCHAHD    EoK. 
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County  of :    The  above  named  John  Doe 

and  Eichard  Roe  being  duly  sworn,  each  for  himself  seve- 
rally saySj  that  the  above  petition  is  true  of  his  own  know- 
ledge, except  as  to  the  matters  therein  stated  to  be  on  informa- 
tion and  belief,  and  as  to  those  matters,  he  believes  it  to 
be  time. 

[Jurat.}  [Sicpiatured.'] 


§  6. 
Order  granting  leave  for  Infant  to  bring  an  Action  of 
Partition. 
ScpREMB  Court. 


In  the  matter  of  the 

application  of 

John  Doe,  an  infant,  and 

Eichard  Hoe,  his  guardian. 


At  a  special  term  held  at 

on   the  ...  .  day  of 

18  .  . 

Present^  Hon .  , 

Justice. 

On  reading  and  filing  the  petition  of  John  Doe  and 
Eichard  Eoe,  and  on  motion  of  [J.  C.  Strong]  of  counsel  for 
petitioners ; 

Ordkeed  :.  1.  That  proceedings  nray  be  commenced  on  behalf 
of  said  John  Doe  for  a  partition  of  the  real  estate  in  said 
petition  described,  and  for  a  sale  thereof;  if  it  appear  that 
such  partition  cannot  be  had  ^without  great  prejudice  to  the 
owners. 

2.  That  Eichard  Roe  be  appointed  guardian  of  said  John 
Doe  for  the  purposes  of  such  proceedings,  on  his  giving  secu- 
rity in  the  sum  of dollars,  to  be  approved  by  a  justice 

of  this  court. 


Art.  5. — Actions  hy  Poor  Persons. 

Poor  persons  may  obtain  leave  to  sue,  without  being  charge- 
able with  costs,  on  petition  to  the  court.  (3  R.  S.  {5th  ed.)  744  ; 
[2  id.  444.]) 

The  petition  in  such  case  must  state, 
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1.  The  nature  of  the  action  brought,  or  intended  to  be 
brought. 

2.  That  the  applicant  is  not  worth  twenty  dollars,  excepting 
wearing  apparel  and  furniture  necessary  for  himself  and  his 
family,  and  excepting  the  subject-matter  of  the  action,  when 
not  in  possession  thereof. 

It  must  be  verified  by  his  own  affidavit,  and  supported  by  a 
certificate  of  a  counsellor  of  the  court  that  he  has  examined  the 
claim^  and  is  of  opinion  that  such  poor  person  has  a  good  cause 
of  action.     {IHd,) 

The  court  to  which  snch  petition  is  presented,  if  satisfied  of 
the  facts  alleged,  and  that  the  applicant  has  a  meritorious 
cause  of  action,  must  by  rule  admit  him  to  prosecute  as  a  poor 
person,  and  assign  him  attorneys  and  counsel,  who  shall 
conduct  the  action  free  of  charge.  (3  -ff.  S.  {5th  ed.)  745 ; 
[2  id.  445.]) 

He  will  also  be  exempt  from  paying  fees  or  costs  in  such 
action.    {Ibid.    See  Stede  v.  Mott,  20  Wend.  679.) 

This  privilege  may  be  obtained  either  before,  or  at  any  time 
after,  the  commencement  of  the  action.  (See  3  H.  8.  {5th  ed.) 
744,  §  1.) 


§  7. 
Petition  for  letwe  to  sue  as  a  Poor  Person ;  {Action  not 

commenced.) 

To  the  [Supreme]  Court  of  the  State  of  New  York : 

The  petition  of  John  Doe,  of respectfully 

shows : 

1.  That  [he  is  entitled  to  the  possession  of  about  two  acres  of 

land  in  the  town  of ,  county  of , 

with  the  buildings  thereon,  as  heir  to  John  Denn,  de- 
ceased ;  but  the  same  is  unlawfully  withheld  from  him  by 
Eichard  Koe,  of  the  said  town,  orot/ierwise  state  cause  of  action 
concisely.'] 

2.  That  your  petitioner  desires  to  commence  an  action  for 
the  recovery  of  the  said  [land],  but  is  unable  to  bear  the  expense 
of  the  same,  for  the  reason  hereinafter  stated. 
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3.  That  your  petitioner  is  not  worth  twenty  dollars,  excepting 
necessary  wearing  apparel,  and  furniture  for  himself  and 
family,  and  the  [land]  above  mentioned. 

Your  petitioner  therefore  prays,  that  he  may  be  admitted  to 
prosecute  as  a  poor  person,  according  to  the  statute ;  and  that  an 
attorney  and  counsellor  of  this  court  may  be  assigned  to  him 
for  that  purpose. 

John  Doe. 
[  Verification,'] 


§  8. 
Certificate  of  a  Counsellor. 

To  the  Supreme  Court  of  the  State  of  New  York: 

I  have  examined  the  claim  of  John  Doe  against  Kichard 
Soe,  set  forth  in  the  within  petition,  and  am  of  opinion,  that 
said  Doe  has  a  good  cause  of  action  theteon. 

A.  0.  NiVEN, 

Counsellor  at  law. 


§  9. 
Order  admitting  Poor  Person  to  sue  as  suchf  {Action  not 
commenced). 

SUFBEICE  COUBT. 


In  the  matter 

of  the  petition  of 

John  Doe. 


KiB,\asvi%%  2.] 


On  reading  and  filing  the  petition  of  John  Doe,  and  cer- 
tificate of  [A.  C.  Kiven,  Esq.]  counsellor  at  law,  dated  the 

day  of ,  18  .  .  , 

-  Obdebed  :  1.  That  said  John  Doe  be  allowed  to  prosecute  as 
a  poor  person,  free  of  all  liability  for  costs,  an  action  in  this 
court  against  Bichard  Eoe,  \md  it  may  he  weU  to  add,  ^d 
such  other  persons  as  may  be  necessary  parties  defendant],  for 
the  recovery  of  [the  land  referred  to  in  the  petition  above 
mentioned,  lying  in  the  town  of ]. 
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2.  That Esq.,    counsellor    at   law,    be    assigned 

to  said  John  Doe  as  his  attorney,  whose  daty  it  shall  be  to 
conduct  the  said  action  free  of  charge  to  said  Doe. 


§  10. 

Petition  for  Leave  to  evs  as  a  Poor  Person;   {Action 
(dready  commenced). 
[Tide  of  cause."] 

[^As  in  ^7  to  the  end  of  the  frst  paragraph.'] 

2.  That  your  petitioner  has  commenced  an  action  as  above 
entitled  for  the  recovery  of  said  [hind],  and  [the  same  is  now 
at  issue,  or^  has  served  a  complaint  therein]. 

3.  That  your  petitioner  is  unable  to  maintain  the  said  action 
by  reason  of  the  expense  to  which  he  has  been,  aud  is  likely  to 
be  put  to  concerning  the  same. 

4.  That  he  is  not  worth  twenty  dollars  [as  in  %  7^  to  the  end.'] 

ISiffnature.] 
[  Verifcation.] 


§  11. 

Order  granting  Leave  to  continue  an  Action  ly  a  Poor  Person. 

[Title  of  cause.]  At  2^\asin%  9.] 

On  reading  [as  in  %  9  to  the  word  "  ordered  "]  : 

1.  That  the  above  named  plaintiff  be  allowed  to  contimie 
this  action  as  a  poor  person,  without  any  further  liability  for 
costs  or  charges. 

1  [As  in  %  9.] 

JUisconduct  of  poor  persons.] — ^If  a  plaintiff,  admitted  to  sue 
as  a  poor  person,  be  guilty  of  any  misconduct,  or  willful  or  un- 

Secessary  delay,  in  regard  to  the  action,  the  court  may,  in  its 
iscretion,  annul  the  order,  and  thereafter  he  will  be  liable  for 
costs,  etc.    (3  JS.  S.  {5th  ed.)  745 ;  [2  id.  446.]) 

It  seem>s  that  the  annulment  of  the  order  renders  the  plaintiff 
liable  for  costs  from  the  commencement  of  the  action.  {Sted$ 
V.  Motty  20  Wend.  679.) 


[ 
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Ko  costs  can  be  aw&rded  against  a  plaintiff  suing  as  a  poor 
person,  althongh  he  be  guilty  of  delay,  until  the  original  order 
is  revoked.    {Steele  v.  MoU^  20  Wend.  679.) 

Akt.  6. — Actions  tipon  Official  Bonds. 

1.  Sheriff i  londJ] — "Whenever  a  sheriff  shall  have  become  . 
liable  for  the  escape  of  any  prisoner  committed  to  his  custody, 
or  whenever  he  shall  have  been  guilty  of  any  default  or  mis- 
conduct in  his  office,  the  party  injured  thereby  may  apply  to 
the  Supreme  Court  for  leave  to  prosecute  the  official  bond  of 
such  sheriff."    (3  H.  S.  {5th  ed.)  779 ;  [2  id.  477.]) 

Such  application  must  be  accompanied  by 

1.  Proof  of  the  default  or  delinquency  complained  of:  and 

2.  A  certified  copy  of  the  official  bond.    {Ihid.) 

When  the  default  complained  of  consists  in  the  non-payment 
of  money,  it  must  be  shown  that  it  has  been  demanded  of  the 
sheriff.     {Rhinelander  v.  MaiheTy  5  Wend.  102.) 

It  18  not  necessary  to  show  a  previous  judgment  against  the 
sheriff  personally.     {Chester^s  case,  6  Hill,  555.) 

"  Upon  such  application  and  proof,  the  court  shall  order  that 
such  bond  be  prosecuted,  and  the  applicant  shall  thereupon  be 
authorized  to  prosecute  the  same,  in  the  said  Supreme  Court 
only,  in  the  name  of  the  people  of  this  State,  stating  in  the 
process,  pleadings,  proceedings,  and  record  in  such  action,  that 
the  same  is  brought  on  the  relation  of  such  applicant."  (3  JS.  JS 
(pth  ed.)  779 ;  [2  id.  476.]) 


§12. 
Order  to  prosecute  Sheriff^ s  Bond. 

SuPRKMB  Court. 


In  the  matter 

of  the  application  of 

John  Doe. 


At  a  special  term  \as  in  %  2.] 


On  reading  and  filing  the  [affidavit  of  John  Doe]  dated  the 

....  day  of ,  18  .  .  ,  and  a  certified  copy  of  the 

bond  of  Bichard  Roe,  sheriff  of  the  county  of 
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Ordered:  that  the  said  John  Doe  have  leave  to  prosecute  the 
official  bond  of  said  Bichard  Boe  in  the  name  of  the  people 
of  this  State,  and  to  recover  to  his  own  use  the  amount  of  loss 
and  damage  accruing  to  him  by  reason  of  the  premises. 


2.  Surrogates  bond.} — ^The  same  proceedings  may  be  had 
upon  surrogate's  bonds.    (3  JR.  S.  {5th  ed.)  781 ;  [2  id.  479.]) 

3.  Bond  of  the  cLerkofthe  city  €md  county  of  Hfew  York.] — 
The  same  proceedings  may  be  had,  but  the  application  may  be 
made  to  the  N.  Y.  Common  Pleas,  as  well  as  the  Supreme 
Court,  and  the  action  may  be  brought  in  either  of  those  courts, 
or  the  Superior  Court.    (3  JS.  S.  (6th  ed.)  782 ;  [2  id.  479.]) 

4.  Bond  of  a  city  marshalJ] — May  also  be  prosecuted  in  the 
same  way,  but  application  may  be  made  to  the  Mayor's  Court. 
{Ihid.) 

5.  GonBtdbl^s  hond.'] — ^The  bond  of  a  constable  of  the  city  of 
New  York  can  only  be  prosecuted  after  judgment  against  the 
constable,  and  on  leave  of  the  N.  Y.  Common  Pleas.  {Davis 
V.  Kruger^  4  E.  D.  Smith,  350.) 

Art.  7. — Actions  on  Judgments. 

No  action  can  be  brought  upon  a  judgment  of  any  court  in 
in  this  State  (except  a  court  of  a  justice  of  the  peace)  between 
the  same  parties,  without  leave  of  the  court  for  good  cause 
shown,  on  notice  to  the  adverse  party.    {Ante^jp.  34,  §  71.) 

This  provision  is  applicable  to  judgments  obtained  before,  as 
well  as  since,  the  enactment  of  the  Code.  {Mnch  v.  Carpefdcr^ 
6  Abb.  225.) 

It  applies  to  the  judgments  of  the  marine  and  district  courts 
of  New  York  city ;  and,  it  seems^  to  those  of  justices'  courts  in 
cities.  {Thompson  v.  Sutphen^  2  E.  D.  Smith,  527  ;  Mills  v. 
WinsUyu),  2.  E.  D.  Smith,  18.) 

When  a  transcript  of  a  justice's  judgment  has  been  filed  with 
the  county  clerk,  it  is  a  judgment  of  the  county  court,  and  leave 
must  be  had  from  the  county  court  before  an  action  can  be 
brought  upon  it  between  the  same  parties.  {Zyon  v.  Manly ^ 
18  How.  267.) 
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When  this  jprovision  does  not  a^ly.} — ^This  provision  does  not 
apply  to  an  action  in  the  nature  of  a  creditor's  bill.  {CatUn 
Y.  D(mffhtyj  12  How.  460 ;  Dimham  v.  Nicholson^  2  Sand.  636 ; 
see  Quick  r.  Eeder^  2  Sand.  232.) 

Nor  to  an  action  by  an  assignee  of  a  judgment.  {Tufts  v. 
Braisted,  1  Abb.  84 ;  4  Duer,  607.) 

Nor  to  an  action  by  the  executor  or  administrator  of  a  de- 
ceased judgment  creditor  to  obtain  execution  on  the  judgment. 
{Wheels  V.  Dahin,  12  How.  640.) 

Aet.  8. — Remedy  agcdnst  Action  brought  vdthout  lec&ve. 

Actions  on  judgments.'] — ^Where  an  action  on  a  judgment  is 
improperly  brought  without  leave,  the  defendant  shoidd  move 
to  set  aside  the  proceedings,  upon  an  affidavit  that  leave  has 
not  been  obtained.    {Finch  v.  Ca/rpenter^  5  Abb.  225.) 

On  such  motion,  leave  will  not  be  granted  to  sue,  nunc  pro 
tuncy  as  it  would  be  unjust  to  the  defendant,  who  would  have 
no  opportunity  of  answering  the  affidavits  made  for  that  pur- 
pose.   {Ibid.) 

But  where  an  action  is  brought  in  a  district  court  of  New 
York  city,  on  a  judgment  of  the  same  court,  without  leave,  it 
is  held  that  the  court  has  no  jurisdiction,  and  if  judgment  be 
rendered  for  the  plaintiff,  it  will  be  reversed  on  appeal. 
(Thompson  v.  Su^hen^  2  E.  D.  Smith,  528  ;  MiUs  v.  WinsloWj 
2  E.  D.  Smith,  19.) 

Against  receivers.'] — ^A  receiver  who  is  sued  without  leave, 
may  have  a  perpetual  injunction  against  the  suit  {De  Oroot 
V.  Jayy  9  Abb.  364.) 
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TITLE  IV. 

HANNEB  OF  COMMENCINQ  CIVIL  AGTIOKS. 

Chapter  XVI.-^The  summons  and  its  semee. 
XVII. — Notice  of  action  pending. 

Chapter  XVI 

THE  SUMMONS  AND   ITS  SBRYICB. 

Article  1.  Actions,  how  commenced. 

2.  When  an  action  is  commenced. 
8.  Jurisdiction,  when  acquired. 
'  4.  The  summons. 

6.  Notice  of  manner  of  taking  judgment. 
6.  Indorsement  on  summons. 
1.  AmendmcnU  of  the  summons. 
8.  Notice  of  no  personal  claim. 
I  9.  Proceedings  when  complaint  is  not  serred. 

10.  Service  of  summons — by  whom  made. 

11.  Service — upon  whom  made. 

12.  Service — how  made.  I 
18.  Service— where  made.  ' 

14.  Service — ^when  made. 

15.  Service  by  publication. 

16.  Service  on  defendant  avoiding  service. 

17.  Proof  of  service. 

18.  Proceedings  where  part  oniy  of  the  defendants 

are  served. 

19.  Voluntary  appearance. 

20.  Defendant's  remedy  against  defectire  service. 

Art.  1. — Actions,  how  cominenced. 

"  Civil  actions  in  tlie  courts  of  record  in  this  State,  shall  be 
commenced  by  the  service  of  a  summons."  {AnUy  p.  53, 
§127.) 

The  issuing  of  a  summons  is  not  the  commencement  of  an 
action,  and  the  court  has  no  jurisdiction  until  it  is  aerved. 
{Treadwdl  v.  Lnwlor^  15  How.  9 ;  and  see  Wiggin  v.  Orser^ 
6  Duor,  118.) 

It  seems  that  there  is  no  other  mode  of  bringing  a  party  into 
court  against  his  will  than  by  serving  a  summons.    {Akin  v.  I 
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Albany  Northern  R.  M.^  14  How.  338  ;  KendaU  v.  Washhum^ 
id.  381 ;  but  see  Moore  v.  Thayer^  6  How.  47.) 

And  no  person  can  be  made  a  defendant  by  mere  order  of 
court.    {Akin  v.  Albany  R.  R.,  14  How.  838.) 

The  summons  is  the  process  of  the  court.  {Blanchard  v. 
Strait,  8  How.  84.) 

It  seems  that  it  should  be  governed  by  the  rules  of  practice, 
formerly  applicable  to  a  capias,  so  far  as  those  rules  can  pro- 
perly be  made  to  apply.     {Blanchard  v.  Strait^  8  How.  84.) 

Abt.  2. —  Wlien  am,  Action  is  commenced. 

1.  "When  the  summons  is  actually  served.  {TreadweU  v. 
Lawlor,  15  How.  9.) 

2.  When  served  by  publication,  and  the  defendant  is  also 
personally  served  without  the  State,  it  seems  that  the  action  is 
not  commenced  until  the  expiration  of  the  time  prescribed  for 
publication.  {Ahraham^s  v.  Mitchell^  8  Abb.  123 ;  Tomlinson 
V.  Van  Vechten,  1  Code  Eep,  N.  S,  817 ;  see  centra,  Dykers 
V.  Woodward^  7  How.  313.) 

3.  It  seems,  that  an  action  is  commenced  when  a  provisional 
remedy,  (such  as  attachment,  etc.,)  is  allowed,  without  a  sum- 
mons being  served,  or  even  issued  ;  although  a  summons  must 
be  served  before  judgment  can  be  taken.  {TreadweU  v.  Zaw- 
lor,  15  How.  8 ;  Burkhardt  v.  Savford,  7  id.  829 ;  Moore  v. 
Thayer,  6  id.  47;  but  see  matter  of  Griswold,  13  Barb.  412  ; 
KendaU  v.  Washburn,  14  How.  381.) 

•  Aption  when  deemed  commenced  for  certain  purposes  J] — For 
the  purposes  of  the  statute  of  limitations,  an  action  is  deemed 
commenced  when  the  summons  is  delivered  to  the  sherijQPof  the 
county  where  the  defendants,  or  one  of  them,  usually  or  last 
resided  ;  or,  where  a  corporation  is  defendant,  to  the  sheriff  of 
the  county  in  which  it  was  established  by  law,  or  in  which  it 
kept  an  office,  or  transacted  its  general  business. 

But  such  a  delivery  must  be  followed  up  by  the  publication 
or  service  of  the  summons,  within  sixty  days.  {Ante,  p,  42, 
§99.) 

For  the  purpose  of  issuing  a  warrant  under  the  non-imprison- 
ment act,  the  action  is  commenced  by  delivery  to  the  sheriff 
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under  the  provisions  of  §  99  of  the  Code,  (jGhregory  v.  Werner^ 
1  Code  Rep.  N.  S.  210.) 

An  action  against  a  sheriff  for  an  escape,  is  not  commenced 
until  the  summons  is  actually  served.  {Wiggin  v.  Orser^  5 
Duer,  118 ;  Ca/mdh  v.  Churchy  6  Barb.  504.) 

The  sheriff's  indorsement  of  the  time  of  receipt  of  the  sum- 
mons is  not  of  itself  suflScient  proof  of  the  time  of  commencing 
the  action  under  this  section.  (  Wa/rdwell  v.  Patrick^  1  Bosw, 
406.) 

Ajrt.  3. — JurisdicUony  when  acquired. 

The  court  acquires  jurisdiction,  and  has  control  of  all  the  sub- 
sequent proceedings,  from  the  time  that  the  summons  is  served^ 
or  a  provisional  remedy  aUowed.  (ArUe,  p.  58,  §  139 ;  see 
Treadwell  v.  LomloTy  15  How.  9.) 

It  seeTm  that  when  the  court  has  acquired  fjurisdiction  by 
means  of  the  allowance  of  a  provisional  remedy,  subsequent  ir- 
regularities in  the  service  of  summons,  or  otherwise,  will  not 
invalidate  the  judgment,  and  can  only  be  taken  advantage  of 
by  motion.    {Bv/rkhardt  v.  Sandford^  7  How.  333.) 

,  And  the  court  can,  by  virtue  of  its  jurisdiction,  so  acquired, 
substitute  the  personal  representatives  of  the  defendant,  after 
his  decease,  and  before  summons  is  served  upon  him,  bo  that 
the  summons  may  be  served  upon  them.  {Moore  v.  Thayer^  6 
How.  47.) 

Laches  do  not  confer  Jurisdiction.'] — ^Where  the  court  has  no 
jurisdiction,  delay  on  the  part  of  the  defendant  to  raise  the 
objection,  will  not  give  jurisdiction.  {BvlTdey  v.  BteZklet/j  6 
Abb.  312  ;  WiMams  v.  Van  Valkenburg,  16  How.  150  ;  TUw 
Y.Belyea^  id.  373 ;  8  Abb.  179.  See  contra^  EUton  v,  Thurston^ 
1  Abb.  318.) 

Art.  4. — The  Summons — its  Form  and  ConterUs. 

"  The  summons  shall  be  subscribed  by  the  plaintiflF,  or  Lis 
attorney,  and  directed  to  the  defendant,  and  shall  require  him 
to  answer  the  complaint,  and  serve  a  copy  of  his  answer  on 
the  person  whose  name  is  subscribed  to  the  summons,  at  a  place 
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within  the  State,  to  be  therein  specified,  in  which  there  is  a  post- 
office,  within  twenty  days  after  the  service*  of  the  summons,  i 
exclusive  of  the  day  of  service."   .{Ante^p.  53,  §  128.) 

It  must  contain  also  a  notice  of  the  manner  in  which  judg- 
ment will  be  taken,  in  case  of  failure  to  answer — and  when  the 
complaint  is  not  served,  it  must  state  where  the  latter  is  or  will 
be  filed.    Those  points  will  be  considered  separately  hereafter. 

At  present  we  will  review  the  decisions  upon : 

1.  The  Title. 

2.  The  Direction. 

3.  The  Subscription. 
That  part  of  the  above  section  relating  to  the  notice  to  answer 

does  not  seem  to  have  excited  any  disputes  or  elicited  any  deci- 
sions of  the  courts. 

1.  The  Title.'] — ^The  Code  itself  nowhere  requires  that  the 
summons  should  have  any  title,  and  in  the  forms  prepared  by 
the  commissioners  of  the  Code,  and  reported  by  them  to  the 
legislature,  neither  the  name  of  the  cause  nor  that  of  the  court 
was  prefixed  to  the  summons. 

But  on  the  whole,  it  is  admsable  to  give  the  whole  title, — 
court,  county,  names  of  parties,  etc.,  in  the  summons ;  it  is  cer- 
tainly safe  to  do  so,  and  it  is  not  certain  that  it  is  safe  to  omit  to 
do  so.  Bat  we  do  not  think  it  necessary  to  name  all  the  de- 
fendants, if  they  are  numerous.     , 

Court.'] — ^It  is  well  settled  that  the  summons  must  state  the 
court  in  which  the  action  is  brought,  when  the  complaint  is 
not  served  with  the  summons ;  and  it  is  not  clear  that  the  courts 
do  not  require  such  a  statement  in  every  case,  whether  the 
complaint  is  served  or  not.  {James  v.  Kwkpairick^  5  Homl  241; 
Dix^Y.  JPaZmer^  id.  233 ;  Walker  v.  Euhbard^  4  id.  154.) 

The  snmmons  is  not  void  for  omitting  the  name  of  the  court 
— it  is  at  most  merely  voidable,  and  this  is  entirely  within  the 
discretion  of  the  court.    {Tollman  v.  Hinma/n^  10  How.  90.) 

In  this  case,  a  summons  was  served  without  any  title,  and 
without  the  complaint ;  but  the  special  term  refused  to  set  the 
judgment  aside,  and  the  general  term  held  that  the  decision 
was  not  appealable.    (Jhid.) 

23 
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Character  in  which  the  pUdntiff  mie%^ — ^If  the  action  u 
brought  by  the  plaintiff  in  any  representative  character^  as 
executor,  trustee,  receiyer,  etc,  the  summons  should  so  state,  or 
the  complaint  cannot  be  brought  in  such  form.  {Blanchard  v. 
Strait,  8  How.  84.) 

And  the  word  ^'  as^  is  essential  to  this  purpose.  Thus,  to  say 
"  A.  B.,  administrator  of,'*  etc.,  would  not  entitle  A.  B.  to  prove 
a  claim  upon  the  trial,  accruing  to  him  in  his  representative 
capacity.  The  proper  form  is  ^^  A.  B.,  as  administrator,''  etc 
{Menitt  V.  Seaman,  2  Seld.  168.) 

2.  Tlie  Direction.'] — ^The  summons  {s  to  be  directed  to  the  de- 
fendant.   {AnUjp.  53,  §  128.) 

It  would  seem  that  if  he  is  sued  in  a  representatire  character, 
the  same  rules  will  apply  as  to  a  plaintiff  suing  in  like  manner, 
(See  Blanchard  v.  Strait,  8  How.  84 ;  MerriU  r.  Seaman,  2 
Seld.  168.) 

If  the  plaintiff  is  ignorant  of  the  defendant's  real  name,  he 
may  sue  him  by  any  name.    {Ante,  p. -69,  §  175.) 

But  it  would  seem  that  the  plaintiff  must  in  some  way  allege 
his  ignorance  of  the  defendant's  real  name.  And  where  he  does 
not,  the  summons  will,  it  seems,  be  set  aside.  (See  OrandaU  v. 
Beach,  7  How.  271 ;  Mliatt  v.  Bcai,  id.  25.) 

In  suing  a  county,  the  summons  should  be  directed  to  the 
^^  Board  of  Sapervisors,"  as  a  coUectiye  body,  and  not  to  the 
supervisors  individually  by  name.  (  WHd  v.  Sujpervisars  cf 
Cohmbia,  9  How.  316.) 

8.  The  SuiseripticnJ] — ^The  summons  must  be  subscribed  by 
the  plaintiff  or  his  attorney.    {Ante,  p.  53,  §  128.) 

T^  ^'  attorney  "  must  be  an  attomey-at-law,  or  the  summons 
will  oe  set  aside.    (  Wdr  v.  Slocum,  8  How.  897.) 

The  attorney  for  the  guardian  of  an  infant  plaintiff  may  sign 
the  summons.  {SiUr.  Thacter,Z'Eow.4ffl.) 

K  printed  signature  is  suffioient  [Mutual  Ins.  Co.  ▼.  J2dM, 
10  Abb.  260;  overruling  Farmeri  Loan  and  Trua  Oa.  v. 
Dioksan,  17  How.  478 ;  9  Abb.  65.) 

The  subscriber  should'  append  his  place  of  business  to  the 
summons.    {Anie,p.  179 ;  Rvle  10,  i^preme  Court.) 
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If  he  does  not,  the  defendant  may  mail  his  answer  to  the 
address  given.    {lUd.) 


§  13. 

Summons  in  an  Action  far  Money  ofih/y  upon  Contract. 

{See  page  356.) 
[Suprkmb]  Cotjbt. 


John  Dob, 


against 

BlOHABD  BOJBB, 

:>e 


[Onr  and]  Coitnty  of 
[New  York]. 


To  the  defendant :  {naming  hi/n^  if  there  are  semeral  defen- 
dants.'] 

[Or;  To  the  above  named  Bichard  Roe :] 

You  are  hereby  summoned  to  answer  the  complaint  in  this 
action,  [a  copy  of  which  is  herewith  served  npon  yon],  [or, 
which  is  {or J  will  be)  filed  in  the  office  of  the  clerk  of  the  city 
and  connty  of  New  York],  and  to  serve  a  copy  of  your  answer 
on  the  sabscriber,  at  his  office  [No.  92  Broadway,  in  said  city], 
within  twenty  days  after  the  service  of  this  summons  on  you, 
exclusive  of  the  day  of  such  service. 

And  if  you  fail  to  do  so,  the  plaintiff  will  take  judgment 
against  yon  for  the  sum  of  [one  thousand]  dollars,  with  interest 
6rom  the  [tenth]  day  of  [June],  one  thousand  eight  hundred 
and  [fifty-nine],  besides  costs. 

[New  Yobk,  February  1,  I860.] 

YourS)  etc.) 

8.  B.  Cole, 

Plaintiffs  Attorney. 


^ 
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§  14. 

Summons  in  other  Actions. 

{See  below.) 

[As  in  §  ISy  to  the  words  "  the  plaintiff  will "]  apply  to 
the  conrt  for  the  relief  demanded  in  the  complaint. 

iDate.]  [Siffnature,'] 

Art.  6. — Notice  of  manner  of  taking  judgment. 

The  plaintiff  mast  also  insert  in  the  sammons  a  notice,  in 
substance  as  follows : 

1.  In  an  action  arising  on  contract  for  the  recovery  of 
money  only,  that  he  will  take  judgment  for  a  ^nm  specified 
therein,  if  the  defendant  fail  to  answer  the  complaint,  in  twenty 
days  after  the  service  of  the  summons. 

2.  In  other  actions,  that  if  the  defendant  shall  f&il  to  answer 
the  complaint  within  twenty  days  after  the  service  of  the  sum- 
mons, the  plaintiff  will  apply  to  the  court  for  the  relief  de- 
manded in  the  complaint.     {Ante^p.  63,  §  129.) 

Constricction  of  this  section.'] — Great  confusion  and  diflSculty 
have  been  caused  by  the  language  of  this  section,  and  the 
decisions  are  numerous,  and  unequivocally  conflicting. 
The  best  explanation  given  is  perhaps  that  of  Birdskyk,  J.,  viz.: 
The  two  subdivisions  of  this  section  (§  129,)  are  intended  to 
represent  the  two  classes  into  which  actions  were  divided 
before  the  Code — actions  ex  contractUy  and  actions  ex  d^icto. 
The  words  "arising  on  contract,"  in  subd.  1  are  obviously 
intended  merely  as  a  translation  of,  and  substitute  for  the  old 
Latin  phrase,  ex  co7iiractu.  They  extend  to,  and  include,  im- 
plied^ as  well  as  express  contracts.    {People  v.  Bennett^  6  Abb. 

34:5.) 

The  general  rule  may  be  stated  thus : 

The  notice  should  be  in  form  of  subd.  1,  where  the  action  is 
brought,  for  the  recovery  of  a  money  demand  only ;  (see  JPidd 
V.  Morsey  7  How.  51 ;)  either, 

1.  Payable  by  the  terms  of  the  contract,  whether  eoetpress  or 
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implied — even  if  it  be  no  more  than  a  legal  duty  or  liability, 
imposed  by  statute,  or  declared  by  judgment  of  a  court ;  or, 

3.  Where  the  sum  sued  for  is  certain  in  amount,  or  capable 
of  being  reduced  to  certainty  by  computation  from  the  terms 
of  the  contract.  {People  v.  Bennett^  6  Abb.  349 ;  and  Tattle 
V.  SmUAy  id.  339.) 

"  In  other  acUonSy^  the  notice  must  be  given  under  subd.  2 
of  §  129.     {Peq^  v.  Bennett^  6  Abb.  349.) 

An  action  which  requires  proof  of,  or  judgment  upon  any 
other  point  than  the  mere  existence  and  terms  of  the  contract 
by  which  money  is  due,  is  not  for  the  "  recovery  of  money 
only,"  payable  by  the  contract.  {TutUe  v.  Smithy  6  Abb.  334.) 
"It  is  rather  an  action  to  establish  and  ascertain  the  plain- 
tifTs  right  to  damages,  to  be  paid  and  satisfied  in  money." 
(TWrf.  335.)    • 

"  Undoubtedly,  this  is  a  refined  construction  of  the  statute ; 
bnf  it  is  necessary  to  resort  to  it,  to  prevent  the  most  absurd  as 
well  as  iniquitous  results."    {Ibid.) 

The  decisions  involving  this  question  may  be  briefly  referred 
to  as  follows : 

In  accordance  with  the  rule  above  stated : — Coib  v.  Dunkiny 
19  How.  166 ;  Board  of  Eaoiae  v.  Clasuon^  17  How.  193  ;  EeV 
9ey  V.  Coverty  6  Abb.  336,  note  ;  Dunn  v.  BloomingdaUy  id. 
340,  «.  /  Johnson  v.  Pauly  id.  335,  n. ;  14  How.  454 ;  Davis  v. 
Batesy  6  Abb.  15 ;  JiPNeff  v.  Shorty  14  How.  463 ;  HewiU  v. 
Htnoeay  8  id.  346 ;  Eyde  Park  v.  TeUery  id.  504 ;  Clor  v. 
MaUaryy  1  Code  R  126 ;  M'Dmald  v.  WaUhy  5  Abb.  68. 
See  West  v.  Brewstery  1  Duer,  647. 

Cases  in  opposition  to  the  rule : — Groden  v.  Drewy  3  Duer, 
652 ;  Trapp  v.  Erie  R.  i?.,  6  How.  237  ;  Cooky.  Pomerm/y  10 
id.  103  ;  Williams  v.  MiUery  4  id.  94  ;  .Leopold  v.  Poppenhei- 
meTy  1  Code  Bep.  89^ 

Three  of  these  cases  have  been  expressly  overruled.  See 
note  in  6  Abb.  335,  giving  cases. 

The  judges  who  rendered  these  last  opinions  were,  Welles, 
Shankland,  Harris,  Ulshoeffer,  and  Bos  worth. — the  opinion  of 
the  last  approved  on  consultation  by  all  the  Superior  Court  at 
that  time,  viz. :  Oakley,  Duer,  Hoffman,  Slosson,  and  "W.  W. 
Campbell,  (now  of  the  Supreme  Court). 
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Judge  Harris  ^^  never  was  satisfied  "  with  his  first  decision, 
and  changed  it  as  soon  as  he  conld.  (See  6  How.  808,  and 
17  How.  193.) 

The  judges  who  have  sustained  the  rule  laid  down  in  PeopU 
y.  BenneUj  and  TiMle  v.  Smithy  ev^proy  are,  Emott,  S.  B.  Strong, 
Birdseye,  Davies,  T.  R.  Strong,  Harris,  Gould,  Hogeboom,  T. 
A.  Johnson,  Balcom,  E.  D.  Smith,  J.  R.  Bradj. 

It  will  be  observed  that  eleven  judges  of  the  Supreme  Court 
have  sustained  the  decision  in  People  v.  Bennett^  and  only  tioo 
differed  from  it 

Actions  decided  to  he  toithin  etibd.  1.] — For  goods  sold  and 
delivered.  (This  was  an  early  decision,  and  it  is  questionable 
whether,  if  there  were  any  ground  for  dispute  as  to  value,  such 
a  notice  as  in  subd.  1  would  now  be  allowed.)  {DUMee  v. 
MasoHj  1  Code  Rep.  37.) 

For  liquidated  damages,  for  breach  of  contract — ^the  contract 
fixing  the  ^Miquidated  damages"  at  the  sum  sued  for.  {Cam. 
JBd.  of  Hyde  Park  v.  TeOefr^  8  How.  604.) 

For  a  penalty  given  by  statute.  {Board  of  Excise  v.  CZ<m- 
%(m,y  17  How.  193  ;  People  v.  PenneUy  6  Abb.  343 ;  5  id.  384.) 

Actions  within  sub^d.  2.] — For  account  of  moneys  due  from 
an  attorney.    (  West  v.  Brewster^  1  Duer,  647.) 

For  breach  of  contract  to  convey  lands,  even  though  a  spe- 
cific sum  is  claimed  as  damages.  {Cobb  v.  Dunking  19  How. 
166;  Johnson  v.  Pavl^  14  How.  454;  overruling  Cobb  v. 
Zhmhinj  17  How.  98 ;  Cook  v.  Pomeroy^  10  id.  108,  both  by 
Wellks,  J.) 

For  breach  of  contract  generally— damages  only  being 
claimed.  {TutUe  v.  Smithy  6  Abb.  329,  but  see  Croden  v. 
Drew,  3  Duer,  652.) 

For  breach  of  promise  of  marriage.  {Dams  v.  BaiteSj  6  Abb. 
16 ;  McDonald  v.  Walshyi  id.  68 ;  McNeff  v.  8hart,  14  How. 
463 ;  contra,  WiJMams  v.  MiUePj  4  How.  94 ;  Leopold  v. 
PoppenhdmeTj  1  Code  Rep.  39 ;  but  both  overruled.) 

For  breach  of  warranty.  {Dutm  v.  BloomingdaUj  14  How. 
474.) 

For  loss  of  goods  by  a  carrier.  {Hewitt  v.  JSowdly  8  How. 
346  ;  I2ynn  v.  JST.  B,  B.  B.  Co.,  6  id.  308;  Clar  v.  MaUary^  1 


THB  SUlOfONS  AND  ITS  SERVICE.  359 

Contents  of  •nmmoos.  Indorsement  Amendment 

Code  Bep.  126 ;  and  see  4  Selden,  488.    Traipp  v.  £He  R.  R., 

6  How.  237,  eontrctj  is  overruled.) 

Against  an  innkeeper  for  loss  of  goods  by  a  guest  Such  an 
action  is  on  tort  and  not  contract  {People  v.  Willettf  6  Abb. 
37,  41.) 

Where  the  complaint  charges  fraud,  as  the  foundation  sf  an 
order  of  arrest  {Meld  v.  Moree^  7  How.  12 ;  Trcme  v.  Tobias^ 
id.  90.) 

On  wrongful  taking,  etc,  of  property.     (  Voorhies  v.  Scofidd^ 

7  How.  51.) 

Qn  an  undertaking  of  bail.    {KeUey  v.  Covert^  15  How.  92.) 

Notice  mwt  he  in  one/brm  only.'] — ^The  notice  thus  inserted 
in  the  summons,  must  be  in  one  form  alone— it  cannot  unite 
both.  And  where  a  summons  gives  notice  that  the  plaintiff 
will  take  judgment  for  the  money  which  he  demands,  and 
apply  to  the  court  for  other  relief,  it  will  be  set  *aside.  (Sem- 
ble,  Boater  v.  Arnold^  9  How.  447.) 

Abt.  6. — Indorsement  on  Summons. 

In  actions  on  a  penalty  or  forfeiture  given  by  statute,  an  in- 
dorsement must  be  made  on  the  summons,  referring  in  general 
terms  to  the  statute.  (8  R.  S.  {Sth  ed.)  784 ;  [2  id.  481] ;  and 
see  Perry  v.  Tyneny  22  Barb.  189 ;  Andretoe  v.  Harrington^ 
19  id!  344;  Avery  v.  Peck,  17  Wend.  86.) 

Abt.  7. — Amendment  of  Su/mmons. 

The  sammons  cannot  be  amended  by  the  plaintiff,  as  of  course. 
It  can  be  amended  by  the  court,  or  referees,  on  motion.  (See 
JtCrofM  V.  Mwjiltony  8  Sand.  736 ;  WDondld  v.  Walsh,  5 
Abb.  69;  DQMee  v.  Kaean,  1  Code  Bep.  37;  AiOe, p.  69, 
§173;  J?.  100,  §272.) 

The  usual  practice  is  to  allow  amendments  to  be  made  in 
fartherance  of  substantial  justice.  But  where  a  plaintiff  de- 
si^edly  put  his  summons  in  the  wrong  form  in^der  to  bring 
the  defendant  within  the  jurisdiction  of  the  court,  and  after- 
ward applied  for  leave  to  amend,  it  was  denied*  {Zone  v. 
^^«»,  1  Abb.  66.)    .  ^         ^^ 
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Cfumge  of  parties.'] — An  amendment  by  which  all  the  par- 
ties to  the  suit  are  changed,  will  not  be  allowed.  (  WnghJ^  v. 
Stormsy  3  Code  Rep.  138.) 

Art.  8. — NoUce  of  no  personal  claim. 

^^  Th  the  case  of  a  defendant  against  whom  no  personal  claim 
is  made,  the  plaintiff  may  deliver  to  snch  defendant  with  the 
snmraons  a  notice  subscribed  by  the  plaintiff  or  his  attoroej, 
setting  forth, 

1.  The  general  object  of  the  action  ; 

2.  A  brief  description  of  the  property  affected  by  it,  if  it 
affects  specific  real  or  personal  property ;  and 

^.  That  no  personal  claim  is  made  against  such  defendant^ 
in  which  case  no  copy  of  the  complaint  need  be  served  on 
snch  defendant  unless  within  the  time  for  answering,  he  shall 
in  writing,  demand  the  same."    {Ante^p.  54,  §  131. 

If  a  defendant,  on  whom  such  notice  is  served,  unreason- 
ably defend  the  action,  he  shall  pay  costs  to  the  plaintiff. 
{Ibid.) 

The  plaintiff  is  not  lowid  to  serve  such  notice.  {OaUagher 
V.  Egan^  2  Sand.  746.) 

Fee  f<yr  serving  such  notice.'] — ^The  plaintiff  will  be  allowed 
25  to  37  cents,  for  service  in  reasonable  cases,  to  be  taxed  on 
his  bill  of  costs.  (See  Benedict  v.  Warrinery  14  How.*570 ; 
Gallagher  v.  JEgany  2  Sand.  745.) 


§  15. 

Notice  thai  no  personal  daim  is  made. 

[Title  of  Cause.] 

To  J*  K.  one  of  the  above  named  defendants  : 

SlA,      ' 

The  obiBct  of  this  action,  in  which  a  summons  is  here- 
with served  upon  you,  is  to  [foreclose  a  mortgage  executed 

by  C.  D.  to  A.  B.  on  the  ....  day  of ,  18  •  .  , 

t^  oAonre  the  sum  of dollars,  upon  the  following  pre- 
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mises,  to  wit :  describing  premises]  ;  and  no  personal  claim 
is  made  against  yon« 

Tours,  etc. 
[Date.']  A.  B.  Moboan, 

Plavni^^s  Attorney. 

\ 

The  object  of  the  action  must  be  stated  of  course  according 
to  the  facts — ^no  special  form  is  necessary. 

Aet.  9. — Proceedings  wJien  complaint  is  not  served. 

"  A  copy  of  the  complaint  need  not  be  served  with  the  sum- 
mons."   {Ante,  p.  54,  §  130.) 

"  In  such  case,  the  complaint  must  state  where  the  complaint 
is  or  will  be  filed."    (Ibid.) 

It  seems  that  if  the  summons  states  that  a  "  ccpy  of  the  com- 
plaint" is  filed,  it  is  an  immaterial  error.  {Hart  v.  JSremer^  2 
Ck)deRep.  50.) 

If  the  summons  state  that  the  complaint  is  ^^  annexed,"  when 
it  is  not,  it  will  be  set  aside  on  motion.  {Keelerr.  BeUs^  3  Code 
Rep.  183.) 

But  it  will  not  be  a  nullity,  and  if  no  injury  has  been 
caused  by  the  error,  the  court  will  allow  it  to  be  amended. 
{Ihid.) 

Demand  cf  copy  complaint'] — ^If  the  defendant,  within 
twenty  days  after  service  of  the  summons,  gives  notice  of 
appearance  in  person  or  by  attorney,  and  demands,  in  viriting, 
a  copy  of  the  complaint,  specifying  a  place  within  the  State 
where  it  may  be  served,  it  must  be  served  accordingly  within 
twenty  days  thereafter.    {AntCj  p.  54,  §  130.) 

But  only  one  copy  need  be  served  on  the  same  attorney 
(although  appearing  for  several  defendants).    {Ibid.) 

A  general  appearance  and  requirement  ^'  that  all  papers  in 
this  cause  be  served  on  me,"  signed  by  defendant's  attorney, 
was  held  a  sufiScient  demand  of  the  complaint.  {Walsh  v. 
JSTursheedt^  8  Abb.  418.)      - 

The  defendant  cannot  demand  a  copy  of  the  complaint  as  a 
matter  of  right,  when  the  summons  has  been  served  by  publi- 
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cation,  and  a  copy  of  the  complaint  addreesed  to  him  through 
the  mail.  He  may  apply  to  the  court  for  an  order.  {Mackay  ▼. 
Zaidlcnvy  13  How.  129.) 

If  the  plaintiff  vdtmiarily  serve  the  complaint  at  a  time  snV 
fieqnent  to  the  Bervice  of  the  Bummons,  the  defendant's  time  to 
answer  is  not  thereby  extended.  He  mnst  still  answer  within 
twenty  days  from  the  service  of  the  summons.  (  Van  Pelt  v. 
BayeTy  7  flow.  825.) 

§  16. 
Demand  of  copy  of  Complaint. 
ITiOe  of  Cause.'] 
Sib: 

Take  notice  that  I  appear  for  the  defendant  in  this  action, 
and  demand  that  a  copy  of  the  complaint  be  served  on  me,  at 
my  office  [No.  70  Wallnst.,  New  York.] 

Tours  etc., 
[J9afa.]  K  H.  Owinr, 

Defenda/nPe  Attorney. 
ToQ.^QoWyEeq., 

Piavninff^e  Attorney. 


Time  for  serving  compiainf] — li  eeems  that  where  one 
attorney  is  employed  for  separate  defendants,  and  makes  a 
demand  of  a  copy  of  the  complaint  on  behalf  of  each  defendant 
on  different  days — the  copy  complaint  mnst  be  served  within 
twenty  days  after  the  first  demand^  or  the  attorney  may  move 
a  dismissal  of  the  complaint  as  against  aU  the  defendants. 
{Luce  V.  Tremperty  9  How.  212.) 

Enlargement  of  ^{m6.]-^^rhe  court,  or  a  judge  thereof,  may 
enlarge  the  time  for  serving  the  compl^t.  {Ante^  p.  143, 
§  405 ;  UttUfiM  v.  Mwvn,  4  How.  306.) 

But  after  tihe  time  for  service  has  expired,  an  application  for 
further  time  must  be  on  notice  to  the  defendant  {Stephens  v. 
Moore^  4  Sand.  674.) 

Waiver.'] — ^If  the  complaint  is  served  after  the  ezpiratioQ  of 
the  prescribed  time,  but  before  notice  of  motion  to  diamiss  for 
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want  of  service,  the  defendant  mn&t  rettim  it  immediately,  or 
he  will  be  held  to  have  waived  the  objection.  (See  Baker  v. 
Curtiaa^  7  How.  480 ;  Kmcherbac^  v.  Zoucka,  8  id.  64 ;  CoH- 
land  Ins.  Co.  v.  Lathrap,  2  id.  146 ;  Wright  v.  ForbeSj  1  id. 
340.) 

Bat  if  the  defendant  has  given  notice  of  a  motion  to  dismiss 
the  complaint,  the  doctrine  of  waiver  is  not  so  strictly  applied. 
It  seemsj  that  an  express  waiver,  or  something  tantamount  to  it, 
will  be  required  in  such  a  case.  {Baker  v.  ChirtUe^  7  How. 
480.) 

Defendants  remedy,'] — If  the  complaint  is  not  served  in 
time,  the  defendant  should  move  (upon  notice)  to  dismiss  the 
complaint  xmder  §  274,  ante^  p.  101.  {Baker  v.  Ourtiss^  7 
How.  479.) 

If  the  motion  is  granted,  the  action  will  be  discontinued 
or  dismissed.  {Ibid.) 

But  the  court  almost  always  allows  the  complaint  to  be 
served  on  payment  of  costs,  and  other  terms.  (See  Baker  v. 
OurtisSy  supra.) 

Where  motion  must  he  made.'] — ^In  the  judicial  district,  or 
in  a  county  adjoining  the  county  within  which  the  summons 
states  that  the  complaint  will  be  filed.  {Johnston  v.  Bryatiy  1 
Code  Bep.  N.  S.  46.) 

When  answer  may  be  served.] — ^The  defendant  cannot 
answer  the  complaint  before  it  served  or  filed.  It  seemsj 
that  an  answer  under  such  circumstances  is  a  nullity.  {Phil- 
Ups  V.  PresooU,  9  How.  488.) 

Abt,  lO.^Serviee  of  Summons--^  whom  made. 

*'  The  summons  may  be  served 

1.  By  the  sheriff  of  the  county  where  the  defendant  may 
be  found,  or 

2.  By  any  other  person,  not  a  party  to  the  action."  {Ante^ 
p.  55,  §  188.) 

Service  by  the  plaintiff  is  an  irregularity,  but  it  does  not 
affect  the  jurisdiction  of  the  court.  A  motion  to  set  aside  a 
aammons  so  served,  must  be  made,  therefore,  ^inv  judgment 
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{Hunter  -y.  Lester,  10  Abb.  263 ;  Myers  y*  Overton,  2  Abb. 
844.) 

A  sheriff  who  is  plaintiff  may  serve  his  own  summons. 
{Bennett  v.  FvUer,  4  Johns.  486.) 

DtMes  of  the  sheriff^ — "  The  person  subscribing  the  sum- 
mons ma  J,  at  his  option,  by  an  indorsement  on  the  summons, 
lix  a  time  for  the  service  thereof;  and  the  service  shall  then  be 
made  accordingly."  {Ante,  p.  55,  §  133.) 
-  "  The  service  shall  be  made,  and  the  summons  returned,  with 
proof  of  the  service,  to  the  person  whose  name  is  subscribed 
thereto,  with  all  reasonable  diligence."    {Ante,  p.  55,  §  133.) 

CompeUmg  return^ — ^If  the  sheriff  does  not  return  the  sum- 
mons within  a  reasonable  time,  (which  time  miist  of  course 
depend  greatly  on  the  circumstances  of  the  case),  the  person 
subscribing  the  summons  may  serve  a  notice  upon  such  sheriff 
to  make  such  return  within  ten  days,  or  show  cause  at  a  special 
term,  to  be  designated  in  the  notice,  why  an  attachment  should 
not  issue  against  him.  {Ante,  p.  179,  Bute  8,  Supreme 
Court.) 

Fee  for  service.'] — ^The  plaintiff  cannot  recover  any  fee  for 
serving  the  summons,  unless  served  by  the  sheriff.  (  Whipple 
V.  WiUicMns,  4  How.  30  ;  but  see  Ccue  v.  Price,  9  Abb.  114.) 

Accidental  service.] — The  person  employed  by  the  plaintiff 
to  serve  tbe  summons,  must  himself  Berre  it,  or  actually  employ 
some  one  else  to  do  it.  ( Williams  v.  Van  Valkenburgy  16 
How.  150 ;  Ooggs  v.  H\mtvngtov)efr,  12  Mees.  &  Wei.  602.) 

If  such  person  serve  it  on  a  wrong  person,  and  the  latter 
hands  it  over  to  the  real  defeadant,  the  service  is  not  sufficient 
{Ibid.;  but  see  contra,  JBHton  v.  Thurston,  1  Abb.  318.) 

Art.  11. — Service  of  Summ/ms — ripon  whom  made. 

Except  in  the  cases  mentioned  below,  the  summons  must  be 
served  on  the  defeuAsLUt personally.    {Ante,  p.  55,  §  134.) 

It  is  not  enough  that  the  summons  should  come  into  the  pos- 
session of  the  defendant — it  must  be  served  on  him  by  the  per- 
son employed  by  the  plaintiff  to  make  the  service.    (  Williams 
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Y,  Van  VaUcenburgj  16  How.  160 ;  Goggs  v.  HimtingtoweTy  12 
Mees.  &  Wei.  502 ;  overruling  Williams  v.  JPigoUj  1  M.  &  W. 
574;  I^Ailipsy.  Ensd,  2  Dowl.  P.  C.  684;  Bhodes  v.  Irmisy 
7  Bing.  829 ;  Emerson  v.  Brown^  7  Man.  &  Gr.  476 ;  see 
also  HUUm  v.  Thv/rston,  1  Abb.  318 ;  WaUis  v.  LoU,  15  How. 
567;  contra.) 

Bat  if  the  defendant  frandulentlj  avoids  service,  and  causes 
some  one  else  to  use  his  name  and  receive  the  summons, 
it  seems,  that  service  on  such  person  will  be  sufficient.    (  Wil- 
liams V.  Van  Vaikeriburffj  16  How.  150.) 

Where  the  summons  is  not  actually  served,  delay  on  the  part 
of  the  defendant  to  object  to  the  jurisdiction  of  the  court  does 
not  prejudice  his  right  to  do  so.  {Ibid.  /  see  contra,  HiUon  v. 
Thurston,  1  Abb.  318.) 

Hu^HmA  and  toife.'] — ^In  an  action  brought  to  recover  real 
estate  from  a  husband  and  wife,  in  which  no  relief  is  sought 
from  the  separate  estate  of  the  wife,  service  upon  the  husband 
alone  is  sufficient  service  for  both.  {Eckerson  v.  VoVmer,  11 
How.  43.) 

Cowniy,  or  hoard  of  supervisors.'] — In  actions  against  a 
county,  or  against  the  supervisors  of  a  county,  service  should 
be  made  upon  the  chairman  or  clerk  of  the  board.  (1  B.  S. 
{Uh  ed.)  901 ;  [384.]) 

Totons.'] — ^In  actions  against  a  town,  service  should  be  made 
upon  the  supervisor  of  the  town.   (1  B.  S.  {5th  ed.)  836 ;  [367.]) 

Municipal  Corporations.] — ^In  an  actions  against  a  city,  the 
summons  should  be  served  upon  the  mayor.  (See  ante,  p.  65, 
§134.) 

Corporations  generally. ] — ^In  an  action  against  a  corporation, 
the  summons  must  be  served  on  the  president  or  other  chief 
officer,  secretary,  cashier,  treasurer,  a  director,  or  managing 
agent  thereof.    {Ante,  p.  55,  §  134.) 

Managing  agent.] — ^When  there  is  any  doubt  as  to  any  per- 
son served  being  a  managing  agent,  the  burden  of  proof  lies  on 
the  corporation  defendant  to  show  that  he  is  not  such  an  agent. 
{JDanadi  v.  Jf.  T.  Ins.  Co.y  2  E.  D.  Smith,  519.) 
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The  baggage  master  of  a  railroad  is  not  such  an  agent  {Flynn 
V.  Huckm  Ji.  B.  B.  Co.,  6  How.  308.) 

Nor,  it  eeems,  is  a  general  ticket  and  passenger  agent  {Doty 
▼.  MieL  Cent.  B.  B.  Co.,  8  Abb,  437 ;  Brewster  v.  same,  5  How. 
188.) 

A  managing  agent  is  one  whose  agency  extends  to  a2Z  the 
transactions  of  the  corporation.  (Welles,  J.,  Brewster  v.  IRcL 
Cent.  B.  B.J  6  How.  186.) 

Bailroade.'] — Special  provisions  are  made  by  law  for  the  ser- 
vice of  process  issued  hy  justices  of  the  peace,  in  actions  against 
railroad  corporations.  (See  2  B.  S.  (5<A  ed.)  697 ;  Laws  1854, 
cA.  282,i?.  613.) 

Foreign  corporations^ — The  summons  may  be  served  upon 
a  foreign  corporation  in  the  same  manner  as  upon  a  domestic 
one,  but  only  when 

1.  It  has  property  within  this  State,  or 

2.  The  cause  of  action  arose  therein ; 

Or  the  summons  may  be  served  in  amy  case  on  the  president, 
treasurer,  or  secretary  thereof,  personally.  {Ante,  p.  55,  §  134.) 

Construction  of  this  section.'\ — ^The  "  property*'  here  referred 
to,  means  property  liable  to  an  attachment  under  §  227  of  the 
Code,  amU,  p.  83.  {Bates  v.  N.  0.  B.  B.  Co.,  4  Abb.  78 ; 
see  Danforth  v.  Penny,  3  Metcalf,  (Mass.)  567.) 

Where  the  oatcse  of  action  arises."] — ^When  a  foreign  bill  of 
exchange  is  made  payable  in  this  State,  the  non-payment  gives 
a  cause  of  action  here,  although  the  payee,  drawer,  and  accep- 
tor all  are  non-residents.  {Bank  of  Commerce  v.  BtsUand 
and  Wash.  B.  B.,  10  How.  9.) 

When  a  loan  is  made  in  another  State,  secured  collaterally 
by  a  bill  of  exchange  on  New  York,  the  cause  of  action  npon 
the  loan  does  not  arise  in  this  State.  (  Western  Bi.  v.  City  JBk. 
of  Cotumbus,  7  How.  239.) 

When  a  contract  is  made  in  one  State  to  be  performed  in 
another  State,  the  cause  of  the  action  upon  breach  of  such  con- 
tract arises  in  the  latter  State.  {Burdde  v.  JEMart,  3  Coma. 
132.) 
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On  whom  aerred.  CorpontUons.  Infitnts. 

Foreign  carparaiions  doing  hmneM  in  .this  State,'] — ^Every 
fiuch  corporation  most  file  with  the  Secretary  of  State  the^name 
of  some  person  residing  in  each  conntj  in  which  it  transacts 
bnsinees,  on  whom  all  process  may  be  serred.  {LcmB  1855,  ch. 
279,^:^.470.) 

K  no  snch  name  is  so  filed,  and  snch  foreign  corporation  can- 
not be  served  with  the  snmmons  (or  other  process)  ^^  according 
to  the  present  provisions  of  law,"  it  may  be  served  npon  any 
person  who  shall  be  fonnd  within  this  State,  acting  as  its  agent, 
(M*  doing  business  for  it    {Ihid.) 

The  agent  of  a  foreign  insurance  company,  having  a  power 
of  attorney  to  effect  insurances,  is  a  managing  agent.  (Semble, 
Bain  V.  Gkibe  Ins.  Co.,  9  How.  448.) 

Infar^^ — ^A  defendant  under  the  age  of  14  years  must  be 
served  personally,  and  so  also  must  his  father,  mother,  or  guar- 
dian ;  or  if  there  be  none  within  the  State,  the  summons  must 
be  served  on  him,  and  on 

1.  Any  person  having  him  in  care  and  control ;  or, 

8.  With  whom  he  resides ;  or, 

8.  By  whom  he  is  employed.    {Ante,  p.  55,  §  134.) 

There  is  no  distinction  between  minors  over  14  years  of  age, 
and  adults,  as  to  the  mode  of  service. 

IjunaticBj  etcJ] — ^In  an  action  brought  ^^  against  a  person 
jadicially  declared  to  be  of  unsound  mind,  or  incapable  of 
conducting  his  own  affairs  in  consequence  of  habitual  drunk- 
enness, and  for  whom  a  committee  has  been  appointed" — ^the 
Bammons  must  be  served  on  such  committee  and  on  the  de- 
ibndant  personally.    {Ante^p.  65,  §  134.) 

Wbere  no  committee  has  been  appointed  for  the  lunatic, 
the  summons  must  be  served  on  the  lunatic,  defendant  per- 
•onally,  and  it  seems^  qn  no  one  else.  {MeUer  v.  JSMerj  %  How. 
194  ;  1  Code  Bep.  K.  S.  309.) 

AsT. '  12. — Service  qf  Summons— how  made. 

A  copy  of  the  summons  must  be  delivered  to  the  person 

ed.    (^nfe,i>.  66,§134.) 
It  must  be  left  with  him.    {Ante,  p.  182,  Rule  18,  Supreme 


A 


868  THE  SUMMONS  AND  ITS  SEI^YICE. 

On  whom  served.  How  serred.  Fraud. 

Court;,  Beehnum  v.  Cutler^  2  Code  Eep.  61 ;  and  see  A^Ues  v. 
VanderzeSj  14  How.  547.) 

After  the  plaintiff  had  commenced  the  publication  of  a 
Bummons,  the  defendant  called  in  the  office  of  the  plaintiff's 
attorney,  and  inquired  the  amount  of  the  claim ;  the  attorney 
told  him  he  would  find  it  stated  in  the  complaint,  and  handed 
him  a  copy  of  that  and  the  summons.  The  defendant  read  them 
and  returned  them  to  the  attorney;  who  told  him  to  keep  them. 
The  defendant  said  he  did  not  want  them,  and  left  without  them. 
The  publication  of  the  summons  was  continued  after  this,  but 
judgment  was  entered  as  by  default  after  twenty  days  from  the 
above  event. 

Sddy  that  this  was  not  a  personal  service.  The  attorney 
should  have  told  the  defendant  that  he  meant  it  as  such,  and  U 
eeemsj  he  should  have  discontinued  the  publication  of  the  sum- 
mons.   {JfUes  V.  Vanderzeey  14  How.  547.) 

FraudvUnt  service.'] — ^The  courts  will  not  tolerate  any  fraud, 
trick,  or  misrepresentation  in  the  service  of  process,  by  means 
of  which  the  spirit  and  intent  of  the  law  is  violated,  even 
though  its  letter  be  strictly  complied  with.  (See  BulJcLey  v. 
Bvlldey^  6  Abb.  311 ;  CarpsfUer  v.  Spooner^  2  Sand.  717 ;  2 
Code  Rep.  140 ;  GoupU  v.  Simonaon,  3  Abb.  474 ;  Raigkt  v. 
Hmted,  5  Abb.  170 ;  WeUs  v.  Chimey,  8  Bam.  &  Ores.  769.) 

A  service  of  a  summons  in  a  disguised  form,  with  the  inten- 
tions of  preventing  the  defendant  from  knowing  what  it  is  until 
some  time  afterward,  is  not  a  valid  service.  {BulJdey  v.  Bulk- 
ley,  6  Abb.  311.) 

Abt.  13. — Service  of  Summons — where  made. 

Service  must  be  made  within  the  territorial  jurisdiction  of 
the  court,  except  in  the  case  expressly  provided  for  by  statute. 
See  poaty  p.  371,  {Litchfield  v.  Bwrwelly  5  How.  346.) 

The  Superior  Court  of  the  city  of  New  York  holds  that  in 
actions  where  it  has  jurisdiction  without  regard  to  the  residence 
of  the  party  served,  such  party  may  be  served  with  summons 
in  any  part  of  the  State.    {Porter  v.  Lord,  4  Abb.  46.) 

As  to  the  actions  which  fall  under  this  description,  see  ante^ 
p.  283. 
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Where  smnmons  n^aj  be  served.  When  it  may  be  seryed. 

The  same  reasoning  is  applicable  to  the  N.  Y.  Common  Pleas, 
and  the  Superior  Court  of  Buffalo.  And  although  directly  con- 
trary to  the  original  law  organizing  the  Superior  Court,  {Laws 
1828,  ch.  137,  §  13),  which  is  not  noticed  by  the  court  in  its 
opinion,  and  is  nowhere  expressly  repealed  by  the  Code,  yet  it 
is  plain  that  if  the  summons  could  not  be  served  outside  the 
city  of  New  York,  it  would  be  entirely  superfluous  to  give  the 
court  jurisdiction  of  any  other  actions  than^hose  so  commenced, 
as  is  clearly  done  in  §  33  of  the  Code. 

FAiud.'] — Where  the  defendant  is  fraudulently  enticed  into 
the  jurisdiction  of  the  court,  and  then  served,  the  service  is  not 
valid.  {Carpenter  v.  Spooner^  2  Sand.  717 ;  2  Code  Eep.  140  ; 
see  Goupil  v.  Simonson^  3  Abb.  474 ;  Stein  v.  Vaikenhuysen, 
1  Ell.  B.  &  Ell.  67 ;  27  L.  J.  [Q.  B.]  236.) 

Abt.  14. — Service  of  Summom — when  made. 

The  summons  may  not  be  served  on  the  following  occasions, 
and  service  at  such  times  is  absolutely  void  ;  (see  Hayings  v. 
Farmer^  4  Coms.  296  :) 

1.  On  Sunday;  (2  i?.  .SI  {Uh  ed,)  &35,  §  65 ;  [1  id.  675] ; 
Field  V.  Park,  20  Johns.  140 :) 

2.  On  Saturday,  upon  persons  who  keep  that  day  as  the  Sab- 
bath ;  {Ante,  p.  69,  Laws  1839,  ch.  367 :) 

3.  On  an  elector,  upon  election  day  or  day  of  a  town  meeting, 
in  the  town  where  he  is  entitled  to  vote.    (1 B.  S.  {Sth  ed.)  418 
[342,]  Laws  1842,  ch,  130 ;  Bierse  v.  Smith,  2  Abb.  411 ; 
Meeks  v.  Noxm,  1  id.  280.     Wheder  v.  BaHlett,  1  Edw.  Ch.  R. 
323,  is  superseded  by  act  of  1842  ;  see  1  Abb.  280.) 

4.  On  a  resident  of  another  State  attending  a  trial  in  this 
State,  strictly  as  a  witness.  {Seaver  v.  Bdbinson,  3  Duer,  622 ; 
2  Abb.  554.) 

The  summons  may  be  served  at  any  time  in  the  day  or  night. 
{Priddee  v.  Cooper,  1  Bing.  66 ;  Upton  v.  UTEemie,  1  Dowl. 
&  Eyl.  172 ;  WeyJmm  v.  Necde,  2  Burr.  813 ;  and  see  Oilberffs 
Forum  Bomanum,  43.) 
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Service  by  publication.  In  what  cases. 

Art.  15. — Service  by  Pvhlication. 

Service  may  be  made  by  publication  under  an  order  of  a 
judge  of  the  court  in  which  the  action  is  brought,  or  by  the 
county  judge  of  the  county  where  it  is  to  be  tried,  in  cases 
where  it  appears  by  affidavit  to  the  satisfaction  of  such  judge : 

1.  Tliat  the  person  to  be  served,  cannot  after  due  diligence, 
be  found  within  the  State ;  and 

2.  That  a  cause  of  action  exists  against  such  defendant;  or 

3.  That  he  is  a  proper  party  to  an  action  relating  tot  real 
property  in  this  State.    {ArUe^p.  65,  §  135.) 

This  order  can  only  be  granted 

I.  Where  the  defendant  is  a  foreign  corporation,  and 
(1.)  Has  property  within  the  State,  or 

(2.)  The  cause  of  action  arose  therein. 

II.  Where  the  defendant,  being  a  resident  of  this  State,  has 

departed  therefrom 
(1.)  With  intent  to  defraud  his  creditors ;  or 
(2.)  To  avoid  the  service  of  a  summons  ;  or  keeps  himself 
concealed  therein  with  the  like  intent. 

III.  Where  he  is  not  a  resident  of  this  State  but 
(1.)  Has  property  therein,  and 

(2.)  The  action  arises  on  contract,  and 

(3.)  The  court  has  jurisdiction  of  the  subject  of  the  action. 

IV.  Where  the  subject  of  action  is  real  or  personal  property 

in  this  State,  and 
(1.)  The  defendant  has,  or  claims,  a  lien  or  interest  actual 

or  contingent  therein  \,or 
(2.)  The  relief  demanded  consists  wholly  or  partly  in 

excluding  the  defendant  from  any  interest  or  lien 

therein : 

V.  Where  the  action  is  for  divorce  in  the  cases  prescribed 

by  law.     {Ante,  p.  56,  §  135.) 

"  The  order  must  direct  the  publication  to  be  made  in  two 
newspapers  to  be  designated  as  most  likely  to  give  notice  to  the 
person  to  be  served,  and  for  such  length  of  time  as  may  be 
deemed  reasonable,  not  less  than  once  a  week  for  six  weeks." 
(^n^,j?.  56,  §135.) 

''  The  court  or  judge  must  also  direct  a  copy  of  the  summons 
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and  complaint  to  be  forthwith  deposited  in  the  post-office, 
directed  to  the  person  to  be  served,  at  his  place  of  residence, 
unless  it  appear  that  such  residence  is  neither  known  to  the 
party  making  the  application,  nor  can  with  reasonable  diligence 
be  ascertained  by  him."     {AntCj  p.  56,  §  135.) 

"  Personal  service  of  a  copy  of  the  summons  and  complaint 
out  of  the  State  is  equivalent  to  publication  and  deposit  in  the 
poet-office."  {Ant^y  p.  66,  §  135.)  But  this  can  only  be  done 
under  an  order  for  publication.    (5  ^ow.  341.) 

And  in  all  cases  where  publication  is  made,  the  complaint 
must  be  first  filed,  and  the  summons,  as  published,  must  state 
the  time  and  place  of  such  filing.  {Ante,  p,  57,  §  135 ;  see 
Cook  v.  ICdsej/j  19  N.  T.  412.)       ' 

Strict  performance  required,^ — ^These  provisions  must  be 
strictly  complied  with,  in  order  to  confer  jurisdiction.  {Titles 
V.  Rdyea^  8  Abb.  187 ;  16  How.  373  ;  KendaU  v.  Washhwm,  14 
How.  381 ;  Ilallet  v.  Righters^  13  id.  45  ;  Morrdl  v.  Kimball ^ 
4  Abb.  353;  Evertson  v.  Thomas^  5  How.  46;  Brisbane  v. 
Peabody,  3  id.  110.) 

But  nothing  more  can  be '  required.  {Cook  v.  Kelsey^  19 
K  Y.  412.) 

The  record  must  show  that  the  requirements  of  the  statute 
have  been  followed,  in  order  to  sustain  the  jurisdiction  of  the 
conrf,  (HaUeU  v.  liigkters^  13  How.  46 ;  see  Smith  v.  Fowler 
12  Wend.  11.) 

The  affida/vU,'] — ^The  affidavit  is  intended  for  the  "  satisfac- 
tion "  of  the  judge  who  makes  the  order,  and  will  not  gener- 
ally be  reviewed  by  any  other  judge  or  court.     {Hoche  v. 
Ward,  7  How.  416.)* 

AffidaA)it  to  he  filed,] — ^The  affidavit  must  be  filed  with  the 
clerk  of  the  court,  within  five  days  after  the  order  is  granted. 
(Ante,  p.  178,  Hide  4,  Supreme  Court.) 

If  this  is  not  done,  the  whole  proceedings  will  be  set  aside 
on  motion,  with  costs.     {Ibid,) 

Before  this  rule  was  laid  down  by  the  whole  court,  it  was 
substantially  enforced ;  but  where  two  affidavits  were  filed, 
which  were  insufficient  to  sustain  the  order,  the  plaintiff  was 


372  THE   SUMMONS   AND  ITS  SERVICE. 


• 


Service  by  publication.  Tnpertj  in  the  State. 

allowed  to  file  a  third,  which  had  also  been  used  on  the  original 
application,  and  which  was  sufficient.  Whether  this  would 
now  be  permitted,  query  t  (See  Vemam  v.  JSolbroaky  5 
How.  4.)    . 

CorporationsJ] — ^In  an  action  against  a  foreign  corporation, 
the  affidavit  must  state  that  the  person  to  be  aerved  (not  n^relj 
the  corporation),  cannot  be  found  in  this  State ; — to  wit,  the 
president  or  other  head,  secretary,  treasurer,  director,  or  man- 
aging agent.  (Semble,  Bulbert  v.  Hope  MtU.  Ins.  Co.^  4  How. 
278.) 

Property  in  the  JStaieJ] — Where,  as  in  subdivisions  1  and  3  of 
§  135  of  the  Code,  the  affidavit  is  required  to  state  that  the  de- 
fendant has  property  within  the  State, — such  averment  must  be 
poeUivCj  and  not  on  information  and  belief.  {JSverteon  v. 
Thomas,  5  How.  46.) 

The  fact  that  some  property  of  the  defendant  is  temporarily 
witlnn  the  State,  but  is  intended  to  be  removed  immediately, 
will  not  sustain  an  order  founded  upon  an  affidavit  that 
defendant  has  prop^erty  within  the  State.    {Haight  v.  JJustedj 

4  Abb.  348;  ^d  5  id.  170  ;  and  see  Bates  v.  iVW  Orleans 
R.  i?.,  4  id,  72.) 

Such  an  affidavit  is  a  fraud  upon  the  statute,  and  fraud  will 
not  be  allowed  to  procure  a  judgment.    {Haight  v.  Husied, 

5  Abb.  170.) 

The  property  must  be  such  as  is  liable  to  an  attachment 
under  §  227  of  tlie  Code.  (Bates  v.  J^ew  Orleans  E.  R^  4 
Abb.  78.) 

By  a  nile  of  court,  adopted  since  the  above  decisions  in  4  and 
5  Abbott y  no  judgment  can  be  entered  upon  a  summons  serred 
by  publication,  in  an  action  for  the  recovery  of  money  only, 
unless  some  property  of  the  non-resident  defendant  has  been 
regularly  attached  prior  to  the  application  for  judgment.  {Ante, 
p.  184 ;  Ride  25,  Supreme  Court.) 
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Serrioe  by  public&tioa  ^  FomiB  of  affidavits. 

§  17. 

Affidavit  to  obtain  Order  far  PuUicatian  against  a  Corporation. 
[TiOe  of  Cause.'] 

[CiTT  and]  County  op  [New  York]  :  Edward  W.  Dodge] 
being  duly  ewom,  says 

1.  [That  he  is  attorney  for  the  plaintiff  in  the  above  entitled 
action.] 

2.  That  a  sammons  has  been  issued  in  this  action,  against  the 
defendant  therein. 

3.  That  the  defendant  is  a  foreign  corporation,  doing  bnsi- 
ness  in  the  [city  of  Chicago],  State  of  [Illinois]. 

4.  That  after  diligent  inquiry,  deponent  has  been  unable  to 
find  the  presidenf,  secretary,  cashier,  treasurer,  directors,  or 
managing  agent  of  said  corporation,  nor  any  of  them,  within 
tins  State. 

5.  That  he  is  on  the  contrary,  informed,  and  verily  believes, 
that  all  sach  officers  of  said  corporation  reside  in  the  [said 
State  of  Illinois],  and  that  none  of  them  are  at  this  time  within 
this  State. 

6.  That  this  action  is  brought  [upon  a  promissory  note  of 
said  company,  made  and  delivered  to  the  plaintiff,  payable  in 
the  city  of  New  York,  which  note  was  due  on  the  ....  day 
of last,  and  which  has  not  been  paid]. 

7.  That  said  defendant  has  property  within  this  State,  to  wit, 
[a  large  quantity  of  railroad  iron,  now  lying  in  the  ship  ^'  Daniel 
Webster,'*  at  her  wharf,  in  the  city  of  New  York]. 

[Jurat.]  E.  W.  Dodge. 


§  18. 
2^  like^  against  a  If  on-resident  Defendant. 

TiOe  of  Cause.] 

[As  in  §  17,  to  the  words  ''That  the  defendant  is"]  not  a 
rendent  of  tliis  State,  nor  can  he  be  found  therein,  but  lives 
in  the  [city  of  Chicago,  State  of  Illinois]. 
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4.  That  this  action  is  brought  [to  recover  the  price  of  goods 
sold  and  delivered  by  the  plaintiff  to  the  defendant]. 

6.  That  the  said  defendant  has  property  within  this  State,  to 
wit,  [specify  property^  Bofa/t  as  known"]. 

[Jurat.]  [Signature.] 


§  19. 
The  like — against  an  Absconding  or  Conoealed  Defendant 

[Title  of  Cause.] 

[As  in  §  17,  to  the  wordsy  "That  the  defendant"]  is  a  resi- 

.  dent  of  this  State,  andnntil  the  ....  of last,  resided 

[No.  .  .  .  Bank  st,  in  the  city  of  New  York.] 

4.  That  npon  the  ....  day  of last,  this  deponent 

called  at  defendant's  house,  with  intent  to  serve  a  summons  in 
this  action  npon  hiili. 

5.  That  the  wife  tf  said  defendant  then  stated  that  he  had  not 
been  home  for  two  days,  and  she  did  not  know  where  he  was. 

6.  That  on  the  next  day,  deponent  called  again,  and  fonnd  the 
house  locked  up,  and  on  inquiring  in  the  n^xt  house,  was 
informed  by  L.  M.,  who  resides  there,  that  the  defendant's  wife 
had  gone  with  her  children  into  the  country,  and  had  said  tliat 
she  should  not  return. 

7.  That  deponent  called  at  the  defendant's  place  of  business, 
but  found  it  closed,  and  one  J.  S.,  who  was  formerly  employed 
as  clerk  to  defendant,  standing  by,  told  deponent  that  defendant 
had  discharged  him,  said  S.,  three  days  before,  saying  that  he 
had  failed,  and  must  leave  the  State. 

8.  That  this  action  is  brought  [state  object  of  action^' showing 
a  right  of  action  in  jplaintiff.] 

9.  And  deponent  says  that  the  said  defendant'  has  [either] 
departed  from  the  State  [or  keeps  himself  concealed  therein,], 
with  intent  to  avoid  the  service  of  a  summons  [and  to  defraud 
his  creditors.] 

[Jurat.]  •  [Signature.] 

(The  above  facts,  or  similar  ones,  may  often  have  to  be  stated 
by  two  or  more  different  persons  having  knowledge  of  the  pre- 
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miscs,  in  which  case  each  should  make  a  separate  affidavit. 
Thns,  one  might  swear  to  the  attempted  service  of  the  sum- 
mons, another  to  the  defendant's  statements,  if  any,  etc..  etc.) 

An  affidavit  which  states  merely  the  belief  of  the  deponent 
that  the  defendant  is  absent  for  fraudulent  purposes,  without 
setting  forth  any  facts  on  which  such  belief  is  based,  is  wholly 
insufficient.    (  Warren  v.  Tiffany^  17  How.  107.) 


§  20. 
The  like — agahist  Defendant  claiming  lien. 

[Tide  of  Cause.'] 

[As  in  §  17,  to  the  wordsy  "defendant  therein,"  naming 
him  /] 

3.  That  deponent  has  made  diligent  inquiry  for  said  0.  D., 
but  has  been  unable  to  find  him  within  this  State. 

[4.  That  said  C.  D.  resides  in  the  city  of  Milwaukee,  State  of 
Wisconsin.] 

5.  That  this  action  is  brought  [to  foreclose  a  mortgage, 
executed  by  the  dcffendant,  J.  K.,  upon  certain  real  estate  in 
the  city  of  New  York],  on  which  the  said  0.  D.  [claims  to  have] 
a  lien,  \staie  nature  of  the  lien.] 

[Jurat.]  [Signature.] 


The  Order.] — ^The  order  for  publication  should  refer  to  the 
snmmons  in  some  way  so  as  to  identify  it ;  and  perhaps  to 
the  affidavits  also,  for  the  same  purpose.  {Rawdon  v.  Cgrhin^ 
3  How.  416  ;  and  see  Vemam  v.  JToHrookj  6  id.  4.) 

The  order  must  direct  the  publication  to  be  made  in  two 
newspapers,  to  be  named  in  it,  and  for  a  specified  length  of 
time,  not  less  than  once  a  week  for  six  weeks.  {Ante,  p.  56, 
§  135.) 

Whether  it  must  certain  the  direction  for  mailing  the  summons 
and  complaiht  may  be  doubted.    (See  arUe^p.  56,  §  135.) 

It  is  proper^  and  perhaps  necessary,  that  it  should  do  so. 
(  Warren  ▼.  Tifany,  17  How.  107.) 


A 
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§  21. 
Order  for  PiMication  of  Summons. 

[Title  of  Cause.] 

It  appearing  to  my  satisfaction,  by  the  affidavit  of  E.  W.  D., 
that  the  defendant  0.  D.  cannot,  after  due  diligence  used,  be 
foand  within  this  State ;  that  [the  plaintiff  has  a  cause  of  action 
against  the  said  C.  D.,  or^  the  said  C.  D.  is  a  proper  party  to  this 
action],  and  that  the  said  C.  D.  [is  not  a  resident  of  this  State, 
but  has  property  therein,  or  as  the  case  m,ay  he]  : 

OsDERED :  1.  That  the  summons  in  the  above  entitled  action 
be  served  on  the  said  0.  D.  by  publication  in  the  [New  York 
Evening  Post]  and  in  the  [New  York  Daily  Transcript]  once  a 
week  for  six  weeks  ; 

2.  That  a  copy  of  the  summons  and  complaint  in  this  action 
be  forthwith  deposited  in  the  post-office,  directed  to  said  0.  D. 
at  [Milwaukee,  State  of  Wisconsin,  or^  his  place  of  reaidnce,  as 
soon  as  the  same  can  be  ascertained]  ; 

3.  Or  that  in  place  of  publication  and  mailing  as  aforesaid, 
the  summons  and  complaint  herein  be  personally  served  on  said 
0.  D.  wherever  he  may  be  found,  whether  in  or  out  of  this 
State. 

W.  H.  L»0NA3U>. 

Dated  [Jf^ew  Torh]^  the  .  .  ,  .  day  of  ...  .IS  .  . 


Order  to  be  stricOy  obeyed.] — The  terms  of  the  order  must  be 
strictly. complied  with,  or  the  service  will  not  be  good.  Thus, 
wher&  the  order  directed  publication  in  the  Buffalo  Oatmer^ 
but  the  publication  was  made  in  the  Buffalo  Advertiser^  and 
judgment  was  taken  by  default,  it  was  set  aside  with  costs. 
{Brisbams  v.  Peabody^  8  How.  110.) 

FUmg  oomjplaint] — ^The  complaint  must  be  filed  before  the 
summons  is  published.  {Titus  v.  Itelyeaj  8  Abb.  177  ;  Ken- 
dall V.  Waskbum^  14  How.  880.    Ante^p.  57,  §  135.) 

^*  And  the  summons  as  published,  must  state  the  time  and 
place  of  such  filing."    {Ante,  p.  57,  §  135.) 
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Bat  a  notice  publiehed  vnth  the  summons  containing  such 
statement,  will  be  sufficient.  {Cook  v.  Kelsey,  19  N.  Y.  412 ; 
afg  S.  C.J  8  Abb.  170 ;  overruling  Titus  v.  JRdyea,  8  Abb. 
177.) 

If  the  summons  states  that  the  complaint  was  filed  on  a 
certain  day,  when  it  was  really  filed  the  day  before,  still  as  it 
was  an  JUe  on  the  day  stated,  it  is  sufficient  {Jacqtteraon  v. 
Van  Lrben^  2  Abb.  815.) 

It  was  held  in  the  Supreme  Court,  that  the  summons,  as 
published,  must  state  not  only  the  county  in  which  the  com- 
plaint was  filed,  but  also  the  State.  {Titua  v.  Rebyea^  8  Abb. 
177.) 

But  in  a  later  case,  a  published  summons  was  held  sufficient 
without  having  the  name  of  the  State.  {Cook  v.  Kdaey^  19 
N.  T.  412 ;  aSTg  8.  C,  8  Abb.  VlO.) 

Sendee  of  wmmone  and  oopiplairU  after  piiblication  of  the 
former.'] — ^The  summons  and  complaint  must  be  either  served 
upon  or  mailed  to  the  non-resident  defendant  {Ante^  p.  56, 
§135.) 

And  it  will  always  be  advisable  to  mail  them,  even  where 
it  is  expected  to  serve  them  personally,  since  unforeseen  cir- 
cumstances may  prevent  such  service,  and  it  may  then  be  too 
late  to  send  them  by  maiL    (See  deomone  below.) 

Ilie  summons  and  complaint  must  be  deposited  ^forthwithy^^ 
directed  to  the  person  served,  at  his  place  of  residence,  if  it  can 
With  reasonable  diligence  be  ascertained.    {Ante^  p.  56,  §  135.) 

"Forthwith"  is  said  to  mean  within  twenty -four  hours. 
(Samp^m  V.  JSendereoUj  1  Moody  &  Malkin,  300, 302 ;  and  see 
LitHefield  v.  Murm^  4  How.  307;  Hwrman  v.  Glover^  10 
Wend.  617 ;  Sabm  v.  Johneon^  7  Cow.  421.) 

A  delay  of  fifteen  days  has  been  held  fatal  to  the  judgment 
taken  upon  a  summons  so  mailed.  {Bijbck  v.  Cruesdly  2  Abb. 
886.) 

PerearuU  service  out  of  this  State'] — can  only  be  made  under 
an  order  for  publication.  (Zitc^field  v.  BwrweU^  5  How.  341 ; 
and  see  JforreU  v.  KimbaUy  4  Abb.  352.) 

When,  tinder  an  order  for  publication,  the  defendant  is  per- 
mmaUy  served^  no  further  publication  is  necessary.    {Ahrahama 


\ 
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V,  IfttcheUj  8  Abb.  123 ;  [ove?ruling  IMchfidd  v.  Burwell, 
6  How.  341,]  TamUnson  v.  Vim  Vechieriy  1  Code  Kep.  N.  S. 
317.)  • 

And  personal  service  makes  it  unnecessary  to  mail  the  enm- 
mons  and  complaint    (Ibid.  aU  the  cases  agreei/ng.) 

When  service  is  complete,'] — ^The  service  of  a  summons  by 
publication  is  complete  at  the  end  of  the  time  prescribed  by 
the  order  for  publication.     {Ante^p,  68,  §  137.) 

The  court  has  no  jurisdiction  over  the  action  until  such  pre- 
scribed time  has  expired,  unless  a  provisional  remedy  has  been 
granted.  (Moore  v.  Thayer^  6  How.  48 ;  and  see  WEw&m  v, 
Pvh.  Admmist/rator^  3  Code  Eep.  139.) 

And  if  the  defendant  died  during  the  publication,  the  whole 
proceeding  would  fall  to  the^  ground,  and  could  not  be  revived 
or  continued  against  his  repfesentatives — with  the  same  excep- 
tion where  a  provisional  remedy  has  been  granted.     {Ibid.) 

The  defendant  has  therefore  twenty  days  to  answer  after  the 
expiration  of  the  term  prescribed  in  the  order  for  publication. 
{Abrahams  v.  Mitchell^  8  Abb.  123 ;  Tomlinson  y.  Van  Veekr 
ten^  1  Code  Eep.  N.  S.  317 ;  JDykers  v.  Woodward^  7  How. 
315.) 

Even  if  the  defendant  is  personally  served  out  of  the  State, 
his  time  for  answering  runs  from  the  end  of  the  timo  for  pub- 
lication prescribed  in  the  order,  and  not  from  the  time  of  actaal 
service.  {Abrahams  v.  Mitchell^  8  Abb.  123 ;  TotnUnson  v. 
Van  Vechteny  1  Code  Eep.  N.  8.  317 ;  see  cantra.  Dykers  v. 
Woodward^  7  How.  315.) 

Defendant  to  be  allowed  to  appear. — Before  judgmentJ] — ^The 
defendant  against  whom  publication  is  ordered,  or  liis  repre- 
sentatives, on  application  and  sufficient  cause  E&own,  at  any 
time  before  judgment,  must  be  allowed  to  defend  the  action. 
(.471^,^?.  56,  §135.) 

A  third  party  interested  in  resisting  the  judgment,  may  be 
allowed  to  defend  the  action  before  judgment,  but  not  after. 
{Fraser  v.  GfreenhiUj  3  Code  Eep.  172 ;  CarsweU  v.  XfevHUj  12 
How.  445.) 

After  jvdgment.'] — And,  except  in  ah  action  far  divoroey  the 
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defendant  against  whom  publication  is  ordered,  or  his^'epre- 
sentatives,  may,  in  like  manner,  upon  good  cause  shown,  be 
allowed  to  defend  after  judgment,  or  at  any  time  within  one 
year  after  notice  thereof,  and  within  seven  years  after  its  ren- 
dition, on  such  terms  as  may  be  just.    (Antey  p.  56,  §  135.) 

The  admission  of  the  defendant  to  defend  after  judgment, 
does  not  of  itself  stay  execution.  (Semble,  Civrswdl  v.  NeviUe^ 
13  How.  445.) 

Restitution!] — ^And  if  the  defence  be  successful,  and  the  judg- 
ment, or  any  part  thereof,  have  been  collected  or  otherwise 
enforced,  such  restitution  may  thereupon  be  compelled  as  the 
court  directs ;  but  the  title  to  property  sold  under  such  judg- 
ment to  a  purchaser  in  good  faith  shall  not  be  thereby  afi'ected. 
(ArUe,  p.  66,  §  136.) 

Other  Statutory  Provisums  for  Publication. 

The  preceding  provisions  do  not  authorize  an  order  for  publi- 
,cation  against  a  defendant  who  cannot  be  found,  but  whose 
last  known  residence  was  within  this  State,  and  who  is  not  con- 
cealed or  removed  with  intent  to  avoid  service.  {Cloee  v.  Van 
Eeuseny  6  How.  167.) 

Under  such  circumstances,  the  proceeding  should  be  by  peti- 
tion under  the  provisions  of  the  Eevised  Statutes.    {Ihid.) 

These  provisions  are  as  follows : 

"  After  the  filing  of  a  bill,  the  court  shall  make  an  order  for 
the  appearance  of  the  defendant,"  within  three  months  after 
date  of  the  order. 

Within  twenty  days  from  the  date  of  the  order,  a  notice 
thereof  must  be  inserted  in  the  State  paper,  and  in  such  other 
paper  as  the  court  may  direct,  to  be  published  once  a  week  for 
three  weeks.      (2  P.  S.  {^d  ed.)  248 ;  [186.]) 

The  statute  prescribes  the  substantial  form  of  the  notice, 
which^  modified  to  suit  the  present  state  of  practicCi  would  ap* 
pear  to  be  as  follows : 
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§  22.     • 
Form  of  Notice  to  absent  d^end(mt  whoee  last  known  resi- 
dence was  toUhm  the  State^  JnUvsho  can/not  he  found  or  heardof. 

Before  the Court, 

county  of 


A.  B.    plaintiff 


a  D.  and 
others,  defendants. 


Complaint  for 
[State  the  object  of  the  action.] 


E.  F.  one  of  the  defendants  in  this  cause,  whose  place  of  re- 
sidence is  unknown,  is  required  to  appear  in  this  cause,  by  the 

•  .  .  •  day  of next,  or  the  plaintiff  will  apply  to  the 

court  for  the  relief  demanded  in  the  complaint. 

G.  A.  CoE,  plaintiff^ s  attorney. 
[Ja/nuary  1,  I860.]  [40  John  st.  New  York.] 

See2B.S.  {3d  ed.)  249 ;  Laws  1842,  ch.  277. 


This  provision  is  applicable  to  all  suits  of  an  equitable  na- 
ture. It  does  not  seem  to  apply  to  common-law  actions.  (3 
R.  S.  {Sded.)  249,  §  169;  Laws  1842,  ch.  277,  §  4.) 

"  The  "  court  "  may,  if  necessary,  by  further  order  extend 
the  time  for  the  appearance  of  such  defendant ;  and  in  that 
case  shall  direct  the  publication  of  such  further  order  for  so 
long  a  time  as ''  it  "  shall  fix.^*    (2  H.  S.  {3d  ed.)  249 ;  [186.]) 

If  the  defendant  do  not  appear  in  time,  the  court  must  oirder 
il  reference  to  take  evidence  of  the  facts  alleged  in  the  com- 
plaint.    {Ibid.) 

Such  absent  defendant,  or  his  representatives,  must  be  ad- 
mitted to  appear  and  defend,  on  payment  of  costs  to  be  settled 
by  the  court,  within  one  year  after  receiving  written  notice  of 
the  judgment,  or  within  seven  years  after  its  rendition,  no 
notice  having  been  given.    {Ibid.) 

Foredosv/re  actions.] — ^In  actions  for  the  foreclosure  of  mort- 
gages on  real  estate  already  instituted  or  hereafter  to  be  insti- 
tuted, if  any  partv  or  parties,  having  any  interest  in  or  lien  upoa 
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BQch  mortgaged  premiees,  are  unknown  to  the  plaintiff,  and  the 
residence  of  such  party  or  parties  cannot,  with  reasonable  dili- 
gence, be  ascertained  by  him,  and  such  fact  shall  be  made  to 
appear,  by  affidavit,  to  the  court,  or  to  a  justice  thereof,  or  to 
the  eonnty  judge  of  the  county  where  th^  trial  is  to  be  had, 
snch  court,  justice^  or  county  judge,  may  grant  an  order  that 
the  sammoDB  be  served  on  such  unknown  party  or  parties  by 
pablishing  the  same  for  six  weeks,  once  in  each  week,  succes- 
sively, in  the  State  paper,  and  in  a  newspaper  printed  in  the 
eonnty  whert  the  premises  are  situated,  which  publication  shall 
be  equivalent  to  a  personal  service  on  such  unknown  party  or 
parties.    .{Ante^  p.  57,  §  135.) 

Abt.  16. — Service  qfSwmnons  en  defendomt  evading  eerviee. 

Upon  its  appearing  to  the  satisfaction  of  any  court,  or  judge 
of  the  Supreme  Court,  or  county  judge,  by  the  return  or  affida- 
vit of  any  sheriff,  deputy  sheriff,  or  constable,  authorized  to 
serve  process,  t|)at  a  defendant  residing  in  this  State  cannot  be 
foud,  or  avoids  or  evades  service,  so  that  after  proper  and 
diligent  effort,  personal  service  cannot  be  made, — such  court  or 
judge  may,  by  order,  direct  the  service  of  any  summons  or  other 
paper  to  be  n»ade  by  leaving  a  copy  with  some  person  of  proper 
age  in  such  defendant's  residence  ; 

Or,  if  no  such  person  can  be  found  who  will  receive  the  same, 
— ^by  affixing  it  to  the  outer  or  other  door  of  said  residence,  and 
putting  another  copy  thereof  in  the  postoffice  of  the  town  where 
the  defendant  lives,  |»*operly  folded  or  enveloped,  and  directed 
to  him  at  his  place  of  residence,  and  paying  the  postage  thereon. 
{AnUyp.  58,  Laws  1853,^-  974.) 

On  filing  with  the  clerk  of  the  county  in  which  the  defendant 
resides,  or  in  which  the  complaint  is  required  by  law  to  be  filed 
(in  other  words,  the  county  named  in  the  summons),  an  affida- 
vit of  service  in  conformity  to  the  order,  service  will  be  deemed 
complete,  as  if  made  personally.  {AntCy  p.  58,  Zaws  1853^ 
p.  974.) 

Bot  the  court  may,  upon  any  appKcation  by  them  deemed 
reasonable,  at  any  time  permit  any  defendant  to  appear  and 
defend,  or  have  such  other  relief  after  such  service  aa  the  case 
may  require.    {AnUy  p.  59,  Laws  1853,  p.  974.) 
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§  23.     • 
Affidamt  to  obtain  Order  for  service  of  Summons  upon  defen- 
dant evading  service, 
[Title  of  Cause.} 
[ALBAinr]  County:  [John  Smith]  being  duly  sworn,  says: 

1.  That  he  is  [one  of  the  deputy  sheriffs]  of  [Albany]  county 
aforesaid ; 

2.  That  a  summons,  a  copy  of  which  is  hereto  annexed,  was 
delivered  to  him  for  service  upon  the  defendant,  Eichard 
Roe; 

3.-  That  the  said  Richard  Roe  resides  in  the  [town  of  Beraei] 
in  said  county ; 

4.  That  deponent  has  made  diligent  and  proper  efforts  to  serve 
the  said  summons,  but  has  been  unable  to  do  so ; 

5.  That  [said  Richard  Roe  keeps  watch  for  the  approach  of 
deponent,  and  being  warned  of  his  coming,  mounts  upon  a  fleet 

'.  horse,  and  rides  out  of  sight ;  or  otherwise^  as  the  case  maybe]  ; 

6.  That  after  repeated  efforts,  deponent  is  well  assured  that 
he  cannot  make  personal  service  of  the  said  summons. 

{Jurat.}  John  Smtth. 


§  24. 
Order  for  service  of  Summons  on  defendarii  evading  service, 

{Title  of  Came.] 

It  appearing  to  my  satisfaction  by  affidavit  of  [John  Smith,  a 
deputy  sheriff]  of  the  county  of  [Albany],  that  the  defendant 
Richard  Roe  resides  in  the  [town  of  Berne]  in  said  county, 
that  the  said  [deputy  sheriff]  has  made  proper  and  diligent 
effort  to  serve  the  summons,  a  copy  of  which  is  hereto  attached, 
uponsaid  defendant  pei*sonally,  and  that  the  said  defendant  [can- 
not be  found,  or]  avoids  or  evades  such  service,  so  that  personal 
service  cannot  be  made:  On  motion  of  [R.  G.  Hilton,]  attorney* 
for  plaintiff, 

OsDEBSD :  1.  That  service  of  the  said  summons  be  made  by 
leaving  a  copy  thereof  at  the  residence  of  the  said  Richard  Roe, 
in  the  [town  of  Berne],  with  some  person  of  proper  age,  dwel- 
ling therein ; 
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2.  That  if  no  such  person  can  be  found  who  will  receive  the 
same,  or  if  admittance  cannot  be  obtained  into  said  residence, 
then  service  to  be  made  by  affixing  the  same  to  the  outer  or 
other  door  of  snch  residence ; 

3.  That  another  copy  thereof,  properly  folded  or  enveloped 
directed  to  said  Eichard  Boe  at  his  said  residence,  be  put  into 
the  post-office  in  said  town  of  [Berne],  and  the  postage  thereon 
be  prepaid. 

Dated  the  \l8{\  day  of  [May^  I860.]  H.  Hogeboom. 


This  law  was  probably  enacted  to  meet  the  case  of  Van 
Bensselaer  v.  Durihar^  4  How.  151, — where  the  defendant  rode 
ont  of  sight  of  the  sheriff,  so  that  the  summons  could  not  be 
served  on  him.  Such  a  case  was  there  held  not  within  the  pro- 
visions of  the  Code  as  to  service  by  publication. 

Where  a  defendant  who  resided  in  the  State,  was  absent  from 
it  only  temporarily,  although  for  a  long  time,  it  was  hM  a  case 
not  within  the  terms  of  this  law.  {Collins  v.  Campfidd^  9  How. 
520.) 

Service  cannot  be  made  under  this  statute  if  the  address  of 
the  defendant  is  known  to  the  plaintiff,  and  the  defendant 
is  absent  from  the  State  without  any  intent  to  evade  service. 
{Caffrey  v.  Hyan^  Supreme  Ct.  general  t.  N.  T.  Trans.  Dec. 
23,  1859 ;  Jones  v.  D^rhy^  1  Abb.  458.) 

An  order  under  this  statute  is  irregular,  if  it  directs  service 
to  be  made  in  any  other  manner  than  that  prescribed  by  the 
statute.    {Foot  v.  Earris,  2  Abb.  454.) 

Abt.  17. — Proof  of  Servioe. 

"  Proof  of  service  of  the  summons,  and  of  the  complaint  or 
notice,  if  any,  accompanying  the  same,  must  be  as  follows : 

1.  If  served  by  the  sheriff,  his  certificate  thereof;  or, 

2.  If  by  any  other  person,  his  affidavit  thereof;  or, 

3.  In  case  of  publication,  the  affidavit  of  the  printer,  or  his 
foreman,  or  principal  clerk,  showing  the  same  ;  and  an  affidavit 
of  a  deposit  of  a  copy  of  the  summons  in  the  post-office,  as  re- 
quired by  law,  if  the  same  shall  have  been  deposited ;  or, 
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4.  The  written  admission  of  the  defendant. 

In  case  of  service,  otherwise  than  by  publication,  the  certi* 
ficate,  affidavit  or  admission  must  state  the  time  and  plcuie  of 
the  service."    {Antey  p.  58,  §  138.) 

Sheriff^ 8  certifioate.'] — The  "  sheriff"  means  a  sheriff  of  this 
State.  The  certificate  of  a  sheriff  of  another  State  will  not  be 
recognized.  He  must  make  an  affidavit,  as  in  the  case  of  an 
ordinary  person.  {Morrdl  v.  KvmbcMj  4  Abb.  352 ;  Thv^Hon 
v.  King,  1  id.  126.) 

When  a  sheriff  serves  a  summons  in  any  county  besides  his 
own,  he  must  make  an  affidavit  of  service.  His  official  capa- 
city exists  ooly  within  his  own  county.  {Farmer^  Loan  cmd 
Trust  Co.  V.  Dickson,  9  Abb.  61.) 

The  certificate  does  not  lose  its  force  by  lapse  of  time,  or  by 

being  once  used.    Thus  where  a  judgment  taken  upon  such 

certificate  (with  complaint,  etc.,  of  course)  was  vacated,  it  was 

«  A«^  that  the  plaintiff  might  apply  for  judgment  upon  the  same 

certificate  a  second  time.    {Brien  v.  Casey,  2  Abb.  417.) 

It  should  identify  the  summons  (and  complaint)  served — ^and 
it  seems,  that  a  copy  of  the  papers  served  should  be  appended. 
{Mbrrell  v.  KirnbaJl,  4  Abb.  353 ;  and  see  IMchfidd  v.  But- 
well,  5  How.  341.) 

A  sheriff  may  demand  his  fee  previous  to  service  ;  but  having 
made  the  service,  he  cannot  refuse  to  give  his  certificate  until 
he  is  paid.    (  Wait  v.  SchoonmaJcer,  16  How.  460.) 

Affidavit  of  service!] — ^Whether  the  same  affidavit  can  be 
used  to  support  a  new  judgment  after  one  has  been  vacated — 
query  f    {Brien  v.  Casey,  2  Abb.  417.) 

Publication  may  be  proved  by  the  pul^ti^fter  of  the  paper. 
{Bunce  v.  Heed,  16  Barb.  850.) 

Admission  of  service.'] — ^The  defendant's  signature  most  be 
identified.  The  court  will  not  take  it  for  granted  that  it  is 
genuine.    {Litchfield  v.  Burwell,  5  How.  346.) 

Bat  the  want  of  such  verification  is  an  irregularity  that  must 
be  promptly  objected  to,  or  the  plaintiff  will  be  allowed  to  file 
it  nunc  pro  time.    {Jones  v.  U.  S.  Slate  Co.^  16  How.  133.) 
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An  admission  of  service  outside  the  State  (except' under  an 
order  for  publication)  is  of  no  avail.  {Litchfield  v.  BurweU^ 
6  How.  346.) 


§25. 
Affidavit  of  Service. 

[Title  of  Cause.] 

[City  asd]  County  op  [New  York]  :  B.  F,  being  duly 
Bworn,  says,  that  he  served  the  witliin  summons  on  the  de- 
fendant C.  D.,  by  delivering  to  and  leaving  with  him,  per- 
sonally, a  copy  of  the  same,  at  [No. street,  in] 

the  [City  of  New  York],  on  the  ...  .  day  of » 18  .  ., 

and  that  he  knoWs  the  person  so  served  to  be  the  one  men- 
tioned and  described  in  the  summons  as  [one  of]  the  defendants 
therein.  B.  F.     * 

[JuratJ] 

{See  antCyp.  182,  Bule  18,  Sup.  Ct) 


§  26. 
Admiseion  of  Service. 

[New  York,  May  1,  I860.] 
I  admit  due  service  of  the  within  summons  [and  complaint, 
made  this  day,  within  this  county. 

C.  D.,  defendant. 

[TiOe  of  Cause.] 

[Crrr  and]  County  of  [New  York]  :  E.  F.  being  duly 
Bwora,  says,  that  the  [signature  to]  the  above  admission  of 
service  is  known  to  him  to  be  in  the  handwriting  of  the  defend- 
ant, C.  D.,  [and  {f  not  dated,  add,  and  to  have  been  signed 
within  this  State,  to  wit,  at  the  city  of  New  York]. 

{Jurat.]  E.  F 

25 
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,  ^  §  27. 

Affidavit  of  Pvblication  of  Summons, 

[Title  of  Cause.] 

County  of :    J.L.,  printer  [or,  L.  M.,  foreman,  ofy 

principal  clerk  to  J.  L.,  printer]  of  the  newspaper  called  the 
[New  York  Daily  Transcript],  published  at  [No.  103  Nassau 
St.]  in  the  [city  of  New  York],  being  duly  sworn,  says,  that  the 
summons  in  the  above  entitled  action,  a  copy  of  which  is  hereto 
annexed,  was  published  in  the  said  newspaper,  once  in  each 
week  for  six  successive  weeks,  commencing  on  the  .  .  .^ .  day 
of ,  and  ending  on  the  ....  day  of ,  18  .  . 

[Jurat.]  J.  L. 

[Ifere  annex  a  copy  of  the  advertisement,] 


§28. 
Affidavit  of  Hailing  Summons  and  Complaint. 

[Title  of  Cause.] 

County  of :  F.  G.,  being  duly  sworn,  says,  that  on  the 

.  .  .  .day  of ,  18  .  .,  he  put  into  the  post-office  at  [New 

York]  a  copy  of  tlie  summons  and  complaint  in  this  ^action,  in- 
closed in  an  envelope,  addressed  to  C.  D.,  [Milwaukie,  Wiscon- 
sin], and  paid  the  postage  thereon,  amounting  to  [three]  cents. 

[Jurat]  F.  G. 


§  29. 
Affidavit  of  Sendee  under  Law  of  1853. 

[Title  of  Cause.] 

County  of  [Albany]  :  [John  Smith]  of  said  county,  being 
duly  sworn,  says : 

1.  That  on  the  ....  day  of ,  18  .  .,  a  Bummons, 

a  copy  of  which  is  hereto  annexed,  was  delivered  by  deponent 
to  [Richard  Fenn,  or,  a  person  whose  name  is  unknown  to 
him,  and]  who  [appeared  to  deponent  to  be  about  twenty  yeare 
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of  age]  at  the  residence  of  the  defendant  Bichard  Boe  in  the 
town  of  [Berne]  in  said  county.  ^ 

[Otj  1.  That  on  the  ....  day  of ,  18  .  •,  a  summons, 

a  copy  of  which  is  hereto  annexed,  was  affixed  by, him  to  the 

door  of  the  residence  of  the  defendant  Bichard  Boe,  in 

the  town  of  Berne,  in  said  .county,  deponent  being  unable  to 
find  any  person  in  or  about  such  residence:  or  as  the  case 
may  be.] 

2.  That  on  the  [same  day],  another  copy  of  said  summons 
was  inclosed  in  an  envelope,  sealed  and  directed  (o  said 
Richard  Boe  at  his  residence  in  the  town  of  [Berne]  afore- 
said ;  and  that  deponent  deposited  the  same  in  tlie  post-office 
in  the  said  town  of  Berne,  nearest  to  the  residence  of  said 
Bichard  Boe,  and  paid  the  postage  thereon. 

John  Smxif, 

[Jurat,] 


Art.   l8.—ProceedinffS  when  part  only  of  the  Defendants  are 

served. 

Where  the  action  is  against  two  or  more  defendants,  and  the 
summons  is  served  on  one  or  more,  but  not  on  all  of  them,  the 
plaintiff  may  proceed  as  follows : 

1.  If  the  action  be  against  defendants  jointly  indebted  upon 
contract,  he  may  proceed  against  the  defendant  served,  unless 
the  court  otherwise  direct;  and  if  he  recover  judgment,  it 
may  be  entered  against  all  the  defendants  thus  jointly  in- 
debted, so  far  only  as  that  it  may  be  enforced  against  the 
joint  property  of  all,  and  the  separate  property  of  the  defen- 
dants served,  and  if  they  are  subject  to  arrest,  against  the  per- 
sons of  the  defendants  served  ;  or, 

2.  If  the  action  be  against  defendants  severally  liable,  he 
may  proceed  against  the  defendants  served  in  the  same  man- 
ner as  if  they  were  the  only  defendants ; 

3.  If  all  the  defendants  have  been  served,  judgment  may 
be  taken  against  any  or  either  of  them  severally,  when  the 
plaintiff  would  be  entitled  to  judgment  against  such  defendant 
or  defendants,  if  the  action  bad  been  agaiqst  them,  or  any  of 
them,  alone.    {Ante^p.  57,  §  136.) 


A 
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After  jadgment  taken  against  a  joint  debtor  not  serred  with 
finmmonsy  he  maj  be  gammoned  to  show  cause  why  he  should 
not  be  fallj  bound  by  the  jadgment.  (See  aniey  p.  135, 
§§  375-881.) 

Where  two  defendants  are  both  jointly  and  severally  liable, 
and  only  one  is  serred,  the  plaintiff  may,  at  his  option,  pro- 
ceed against  the  one  serred  as  if  he  were  the  only  defendant. 
{Stannard  r.  Mattice^l  How.  5.) 

It  seemSy  that  when  defendants  are  jointly  and  not  severally 
liable,  the  judgment  must  necessarily  be  entered  against  all 
the  defendants.    {Ibid.) 

Several  defendants  may  be  named  in  the  summons,  and  only 
one  in  the  complaint,  if  he  is  the  only  one  on  whom  the  sum- 
mons was  served.  {Travis  v.  TohictSy  7  How.  90 ;  Skmnard 
V.  MaUicey  id.  5.) 

In  an  action  not  fonnded  on  contract,  where  the  defendants 
are  severally  liable,  and  only  part  of  them  are  served,  the 
plaintiff  may,  dt  any  time  'before  trials  discontinue  as  against 
those  who  are  not  served.  {JU^Kemie  v.  Hackstaff^  2  E.  D. 
Smith,  75.) 

In  an  action  not  fonnded  on  contract,  a  defendant  not  served 
with  summons  is  not  a  party  to  the  action.  {Hobinson  v.  Frosty 
14  Barb.  686.) 

Collusion,'] — This  provision  as  to  service  on  joint  debtors, 
may  of  coarse  be  made  the  means  of  obtaining  a.  judgment, 
by  the  collusion  of  a  partner  in  a  defendant  firm  with  the 
plaintiff.  The  colluding  partner  alone  might  be  served, 
although  his  partner  was  as  easily  to  be  found,  and  a  judg- 
ment taken  promptly  by  default,  to  be  enforced  against  the 
joint  property  of  the  firm. 

But  the  courts  will  not  allow  the  statute  to  be  thus  per- 
verted, and  a  judgment  thus  obtained  will  be  opened,  and  the 
unserved  partner  allowed  to  defend.  (Oriswcld  v.  Gristooldj 
14  How.  446 ;  JEverson  v.  Gehrmcm,  10  id.  801.) 

The  court  should  not  sanction  any  concealment  or  contri- 
vance between  partners,  who  owe  each  other  confidence  and 
good  faith.    {Ibid,) 

Who  a/re  not  joint  ddUn'sf]— The  heirs  of  an    intestate 
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are  liable  for  his  debts  to  the  extent  of  the  real  estate  de- 
scending to  them.  For  these  debts  thej  must  be  ^fied  jaintty. 
(3  B.  &  {5th  ed.)  761 ;  Zaws  1837,  ck.  4S0,p.  637,  §  73.) 

Bat  thej  are  not  jointly  Udble^— on  the  contrarj,  the 
jadgment  recovered  is  to  be  apportioned  among  thera  accord- 
ing to  their  share  of  the  estate.  (3  B,  S.  {5th  ed.)  762,  §  62 ; 
[3  id.  466.]) 

They  most,  therefore,  all  be  served  with  the  snmmons,  in 
order  to  enter  a  judgment,  even  in  farm^  against  all.  This  ar- 
ticle (§  186  of  the  Code)  is  not  applicable  to  them.  {Kellogg  v. 
OlmOead,  6  How.  488.) 


Abt.  19.—  Voltmtary  Appearance. 

« 
ScBD.  1.  Effect  of  appearance. 
8.  What  is  an  appearance, 
S.  When  appearance  allowed. 

SuBO.  1.  Bf9ei  ofm  Vbi%mtary  Appearofnee. 

^  A  voluntary  appearance  of  a  defendant  is  eqni  valent  to 
personal  service  of  the  snmmons  upon  him.  {Ante^  p.  58, 
§  13».) 

A  general  appearance  waives  all  defects  in  the  snmmons  or 
other  process  taken  to  bring  him  into  court  {Baxter  v.  Arnold^ 
9  How.  447;    Eewitt  v.  EoioeU,  8  id.  847;   Webi  v.  Mottj 

6  id.  440;  Flynn  v.  BwUon  B.  B.  B.  6  id.  309;  Dix  v. 
Palmer^  6  id.  233 ;  Eyde  v.  Patterem^  1  Abb.  260;  Smith 
V.  Dijpeer^  2  Code  Rep.  70 ;  Bdberts  v.  WiUard^  1  Code  Rep. 
100 ;  MyJUne  v.  Clarky  3  How.  28 ;  Gardner  v.  TeUer,  2  id. 
S42;  HUl  V.  Smith,  2  id.  243;  LegaU  v.  ZagriUe,  1  id.  13; 
Francis  v.  Sttts,  2  Hill,  362;  Piixleif  v.  WincheO^r  Caw.  366; 
Brtmson  v.  Earij  17  Johns.  68;  Whale  v.  Fuller,  1  H.  Blacks. 
222.) 

But  an  appearance  does  not  waive  defects  or  irregularities 
which  are  not  apparent  at  the  time  of  such  appearance. 
{Shafer  v.  Humphrey,  15    How.  566;   Voorhiee  v.  Scofidd, 

7  id.  51;  but  BeePixley  v.  Winehell,  7  Cow.  866,  eemble  con- 
tm.) 
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Nor  does  an  appearance  waive  an  irregularity  in  ^he  com- 
plaint, whei^by  it  varies  from  the  summons,  even  though  both 
are  served  together.     {TutUe  v.  Smithy  6  Abb.  340 ;  overrul- 
ing Welbv.  MoUy  6  How.  440;  and  seeS/uifer  v.  JBumphrey,^ 
15  How.  566.     See  cmiraj  Baxter  v.  Arnold,  9  How.  447.) 

After  judgment  taken  by  default,  a  notice  of  appearance  (for 
the  pnrpose  of  setting  it  aside,  though  not  so  expressed,)  was  held 
not  a  waiver  of  defects  in  the  process.  {Bierce  v.  Smithy  2 
Abb.  411.) 

Advantages  of  Qfppearanee^ — ^The  defendant,  if  he  gives  notice 
of  appearance,  is  entitled  to  notice  of  judgment  in  the  follow- 
ing cases : 

1.  When  the  complaint  is  not  sworn  to,  and  the  action  is  on 
contract  for  money  only,  (as  to  which  see  antey  p.  356,)  tlie 
defendant  is  entitled  to  five'  days'  notice  of  assessment  before 
tlie  clerk. 

2.  In  other  actions,  he  is  entitled  to  eight  days^  notice  of  the 
time  and  place  of  application  to  the  court  for  the  relief 
demanded  in  the  complaint.    {Aniey  p.  91,  §  246.) 

He  is  also  entitled  to  two  days'  notice  of  taxation  of  costs,  or 
Jive  days'  notice  when  the  attorneys  reside  in  different  towns. 
{Ante,  p.  115,  §  311 ;  Mson  v.  iV^.  Y.  Equit  Ins.  Co^  2  Code 
Rep.  30.)  , 

SuBD.  2.  What  eifmtitvtis  an  Appearance, 

*'  Service  of  notice  of  an  appearance  or  retainer  generally,  by 
an  attorney  for  the  defendant,  shall  in  all  cases  be  deemed  an 
appearance."     (AntSyp.  180,  Bide  11,  8^ip»*eme  Court,) 

*'  Tlie  plaintiff,  on  filing  such  notice  at  any  time  thereafter, 
with  proof  of  service,  may  have  the  appearance  of  the  defen- 
dant entered  as  of  the  time  when  such  notice  was  served. 
{lUd.) 

A  notice  of  motion  signed  by  an  attorney  "  for  the  defen- 
dant "  is  a  sufficient  notice  of  appearance.  {KeUey  v.  Coverty 
15  How.  94 ;  Baxter  v.  Amoldy  9  id.  448.) 

A  notice  of  bail  is  a  sufficient  notice  of  appearance.  {Quirk 
V.  Mei^ly  3  Caines,  133.) 

So  is  service  of  an  order  (with  affidavits,  etc.,)  extending 
the  time  to  answer.     (^Quin  v.  TiUony  2  Duer,  649.). 
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Voluntary  appearance.  What  constitutes.  When  allowed. 

Where  a  court  of  limited  juriBdiction  has  jurisdiction  of  tlie 
action,  l?ut  not  of  the  person — the  defendailt,  by  appearing 
"under  protest"  to  the  jurisdiction,  and  defending  the  action 
upon  the  merits,  deprives  himself  of  the  benefit  of  the  objec- 
tion, and  confers  jurisdiction  notwithstanding  his  formal  pro- 
test. ( Mahaney  v.  Penman^  1  Abb.  38 ;  4  Duer,  603 ; 
approved  by  three  judges.) 

Appearance  entered^ — ^The  service  on  the  opposing  attoniey 
of  a  notice  of  appearance  is  not  "  entering  an  appearance " 
within  the  meaning  of  the  act  of  Congress,  providing  for  tlie 
removal  of  certain  causes  into  the  U.  S.  courts.  (lield  v. 
Blair,  I'Code  Rep.  N.  S.  292,  361.) 

Neither  is  the  giving  of  bail  in  order  to  obtain  a  discharge 
from  arrest  in  the  State  Court.  {Dxbrand  v.  SollinSy  3  Duer, 
686.) 

But  the  appearance  is  entered  when  notice  is  given  to  the 
clerk,    {Field  v.  Blair,  1  Code  Eep.  N.  S.  294.) 

Appearing  in  open  court  to  argtle  a  motion  for  an  injunction, 
is  a  sufficient  entry  of  appearance  within  the  act.  {Cooley  v. 
Lawrence,  12  How.  176 ;  6  Duer,  605.) ' 

SuBD.  8. —  When  Defendant  may  appear. 

The  defendant  has  now  the  full  time  allowed  for  answer- 
ing before  he  need  put  in  an  appearance  for  any  purpose. 
Until  1861,  he  had  only  ten  days  allowed  for  an  appear- 
ance. 

A  notice  of  appearance  may  be  served  after  default  in 
answering,  and  will  have  all  the  effect  which  it  could  have 
after  ^default  in  case  it  had  been  served  before ;  (except  as 
stated  below.)  {Ahhott  v.  Smith,  8  How.  463;  approved, 
Carpenter  v.  Nev)  Haven  E,  JS.,  11  id.  483 ;  overruling  White 
V,  PeatAerstonhaugh,  7  id.  358.) 

An  exception  to  this  rule  is  expressly  made,  however,  by 
statute,  in  regard  to  notice  of  application  for  judgment  in 
actions  where  it  is  necessary  to  apply  for  judgment,  on  failure 
to  answer,  to  the  court.  To  entitle  the  defendant  to  such 
notice,  he  must  give  notice  of  appearance  before  the  time  for 
answering  expires.    {Ante,  p.  91,  §  246.) 
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Voluot&rj  appearance.  Bemedj  against  defectire  service. 

Appearmg  against  the  wiU  of  the  plaintiff,'] — A  person 
named  as  a  defendant  in  the  complaint,  but  not  servedVith  the 
summons,  has  a  right  to  appear  and  demand  a  copy  of  the  com- 
plaint, and  if  such  copy  is  not  8er7ed,  he  may  move  to  dismiss 
the  complaint ;— or  he  may  answer,  and  compel  the  plaintiff  to 
receive  his  answer.  ( Wellington  v.  Claasseny  9  Abb.  175 ; 
Higgins  v.  HockweU^  2  Duer,  650.) 

Any  such  defendant  has,  uppn  appearance,  all  the  rights  as 
well  as  responsibilities  of  defendants  actually  served  with  sum- 
mons. The  practice  was  thus  settled  in  Chancery.  (1  JBari. 
Ch.  Pr.  81.    Higgins  v.  RocJeweU^  supra.) 

But  Habbis,  J.,  in  a  similar  case,  before  the  amendment  of 
1851,  held,  that  a  defendant  having  no  interest  to  protect, 
could  not  appear  "  uninvited  and  unwelcome ;" — and  further 
intimated  that  even  such  an  alteration  as  was  afterward  made 
by  that  amendment,  would  not  change  the  aspect  of  the  case. 
{Tracy  v.  Reynolds^  7  How.  828.) 

The  amendment  of  1851  consists  of  the  last  clause  of  §  139. 
{Anteyjp.  68.) 

Abt.  20. — Defendant's  Remedy  against  defecti/oe  Service. 

The  improper  service  of  summons  cannot  be  made  the  ground 
of  answer  or  demurrer, — either  of  these  would  constitute  an  ap- 
pearance. 

The  defendant  should  move,  in  such  case,  to  have  the  sum- 
mons and  all  subsequent  proceedings  set  aside.  {Nones  v. 
Hope  Mutual  Ins.  (7o.,  8  Barb.  541.) 

Where  the  irregularity  deprives  the  court  of  jurisdiction, 
mere  delay  on  the  part  of  the  defendant  in  raising  the  objec- 
tion, will  not  take  away  his  right  to  have  the  summons  Bet 
aside.  {BvlJdey  v.  BulMey,  6  Abb.  312 ;  Titus  v.  Relyea,  8  id. 
179 ;  16  How.  373 ;  Williams  v.  Vam,  VaUcenburg,  16  How. 
150 ;  see  Hilton  v.  Thureton^  1  Abb.  318,  contra.) 

But  where  the  irregularity  does  not  affect  jurisdiction,  the 
objection  must  be  raised  before  judgment.  {Myers  y.  Overton, 
2  Abb.  344.) 

Admission  of  service.'l — A  defect  in  the  form  of  admission  of 
service  should  be  taken  advantage  of  at  the  earliest  possible 
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moment,  or  tlie  plaintiff  will  be  allowed  to  file  an  amendment 
nunc  pro  hmc.  {Janes  v.  U.  S.  Slate  Co.y  16  How.  133.) 

Dtsptded  service.'] — The  proof  of  service,  when  made  by  the 
affidamt  of  anj  person  other  than  the  sheriff,  can  be  contra- 
dicted and  disproved  by  the  defendant,  on  a  motion  to  set  aside 
the  summons,  or  a  judgment  founded  thereon.  (  WaUis  v  Zott^ 
15  How.  567 ;  Van  Renssdaer  v.  Chadtoicky  7  id.  297 ;  and  see 
BuOdey  v.  Btdkley^  6  Abb.  307 ;  SauthweU  v.  Marryat^  1  id. 
218  ;    Williams  v.  Van  Valkenburg,  15  How.  144.) 

It  seemsy  that  a  sKeAff^s  return  may  be  in  like  manner  dis- 
proved,  and  that  the  defendant  will  not  be  driven  to  an  action 
for  false  return  as  his  only  remedy.  (  Van  Renssdaer  v.  Chad- 
wick,  7  How.  299 ;  Williams  v.  Van  VaXkenburg,  16  id.  152 ; 
disapproving  of  Anon.  4  How.  112.) 


§  30. 
Notice  of  Motion  to  set  aside  Summons. 

ITiOe  of  Cause.'} 
8ib: 
Take  notice,  that  I  shall  move  this  court,  at  a  special  term 

thereof,  to  be  held  at  the in  the ,  on  the 

«...  day  of ,  18  • .,  to  set  aside  the  summons,  and  all 

subsequent  proceedings  in  this  action,  on  the  ground  that  [state 
grounds  of  motion']  with  costs,  or  for  such  other  or  further  relief 
as  to  the  court  may  seem  just. 

Tours,  etc., 

J.  F.  Walton. 
Attorney  for  defendants  for  the  purposes 
of  this  motion  only. 
To  J.  K  SuTH,  Esq. 

FVtfs  AWy. 


It  the  above  notice  were  signed  *^  Attorney  for  de- 
fendants "  simply,  it  would  waive  all  irregularities,  including 
those  on  which  the  motion  might  be  based.  (See  Baxter  v 
Amddy  9  How.  448.) 
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When  notice  Rhoald  be  filed.  Foreclosure  auitfl. 

Chaptke  X\nL 

NOTIOB  OF  PKNBENOT   OF  ACTION. 

In  actions  aifecting  real  property,  it  is  often  of  mnch  more 
importance  to  reach  the  land  than  to  reach  the  defendant.  The 
plaintiff  often  cares  nothing  for  a  money  judgment,  even  where 
the  circumstances  of  the  defendant  are  such  as  to  insure  his  re- 
alizing the  amount.  He  wants  the  land^  and  desires  to  secure 
it  from  passing  into  the  hands  of  strangers,  as  it  might  if  not 
secured  hy  a  lien  before  judgment. 

Even  where  the  plaintiff  would  be  as  well  satisfied  with  a 
recovery  in  money  as  in  land,  he  will  have  a  substantial  secu- 
rity in  a  lien  upon  the  latter,  which  is  at  least  not  surpassed  by 
the  general  property  of  tlie  defendant. 

Accordingly  it  is  usual  to  file  the  notice  prescribed  in  this 
chapter  in  almost  every  case  in  which  it  may  be  done. 

The  provisions  of  the  Code  for  this  purpose  are  as  follows : 

1.  In  an  action  affecting  the  title  to  real  property,  the 
plaintiff,  at  the  time  of  filing  the  complaint,  or  at  any  time 
afterward;  or, 

2.  Whenever  a  warrant  of  attachment,  under  §  227  to  §  2i8 
of  the  Code,  shall  be  issued,  or  at  aify  time  afterward,  the 
plaintiff,  if  the  same  be  intended  to  affect  real  estate,  may  file 
with  the  clerk  of  each  county  in  which  the  property  is  situated, 
a  notice  of  the  pendency  of  the  action,  containing 

(1.)  The  names  of  the  parties, 
(2.)  The  object  of  the  action,  and 

(3.)  The  description  of  the  property  in  that  county  affected 
thereby.    {Ante^p.  54,  §  132.) 

Foreclosure  casesJ] — "  If  the  action  be  for  the  foreclosure  of  a 
mortgage,  such  notice  must  be  filed  twenty  days  before  judg- 
ment, and  must  contain : 

1.  The  date  of  the  mortgage, 

2.  The  parties  thereto,  and 

3.  The  time  and  place  of  recording  the  same."  {Ante^p. 

54,  §  1320 
This  notice  must  be  filed  in  all  foreclosure  cases.     {Ante^p. 
202,  JSule  71,  Supreme  Court.) 
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Forecloiiire  salts.  Effect  of  notice.  When  filed. 

A  judgment  of  foreclosure  granted  without  proof  of  filing  the 
notice  of  lis  pendens,  would  be  irregular,  but  not  void.  {Pot- 
ter V.  Bowlandy  4  Seld.  451.) 

A  notice  otherwise  good,  which  stated  that  the  estate  was  in 
Erie  County,  but  omitted  to  state  in  what  county  the  mortgage 
was  recorded,  held  suflScient,  {Potter  v.  Rowland^  4  Seld. 
448,  461. 

Constrtictive  notice.] — ^From  the  time  of  filing  only,   the 
pendency   of  the  action    is   constructive    notice    to   a   pur- 
chaser or   incumbrancer    of   the   property  affected  thereby.* 
{Ante,  p.  54:,%  182.) 

Subsequent  pv/rcJiaeera.'] — Every  person  whose  conveyance 
or  incumbrance  is  subsequently  executed  or  subsequently  re- 
corded, is  deemed  a  subsequent  purchaser  or  incumbrancer, 
and  is  bound  by  all  proceedings  taken  after  the  filing  of  such 
notice,  to  the  same  extent  as  if  he  were  made  a  party  to  the 
action,     (jl/i^,^.  64,  §  132.) 

Notice  may  he  filed  hefore  complaint.'] — ^The  notice  will  be  of 
no  force  or  effect  until  the  complaint  is  filed,  but  it  may  be 
filed  first,  and  the  complaint  afterward,  and  will  take  effect 
from  the  day  that  the  complaint  is  filed.  {Benson  .v  Sayre,  7 
Abb.  472 ;  and  see  Waring  v.  Warinff,  id.  475.) 

The  notice  is  of  no  force  if  filed  before  a  summons  is  served. 
{Burroughs  v.  Reiger,  12  How.  171.) 

But  it  becomes  valid  on  the  service  of  summons,  although 
filed  before.  {Farmers^  Loan  and  Trust  Co.  v.  Dickson,  17 
How.  478  ;  9  Abb.  61 ;  Tate  v.  Jordan,  8  Abb.  892 ;  and  see 
Waring  v.  Waring,  7  Abb.  475.) 

Gaurt  cannot  remove  7u>tice  from  file.] — ^The  court  has  no 
power  to  order  a  notice  of  lis  pendens  in  proper  form,  and  filed 
in  conformity  with  the  statute,  to  T)e  taken  from  the  files. 
{PrattY.  Eoag,  12  How.  216 ;  SDuer,  631.) 

Although  an  injunction  forbidding  the  defendant  to  dispose 
of  the  real  estate  in  question  had  been -dissolved,  the  defeur 
dant  depositing  in  court  security  for  any  judgment  in  the  case 
— the  court  nevertheless  could  not  remove  the  notice  of  lis  pen- 
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Notice  of  action  pending.  Definition  of  orders. 

dens,  though  it  hindered  the  defendant  from  completing  a  sale. 
{Ibid.) 

FUmg  notice  in  improper  caeee.l — It  eeems^  that  a  partj  filing 
this  notice  m  an  improper  case,  is  not  thereby  made  liable  to  an 
action  for  slander  of  title.  (See  Gibbs  v.  Pike^  9  Moes.  & 
WeL351.) 


'       Ohactkb  X7IIL 

MOTIONS  AND    OBDBBS. 

Abtioli  1.  Definition  of  an  order. 
2.  Orders  by  conaent. 
8.  Definition  of  a  motion. 
4:.  What  to  include  in  a  motion. 

5.  Affidayits  or  petitions. 

6.  Procuring  teatimonj. 

V.  Motions  to  be  made  in  court 

8.  Motions  before  a  judge  out  of  oourt. 

9.  County  in  wliiob  to  more. 

10.  Motions  in  first  Judicial  district 

11.  Notice  of  motion. 

12.  Order  to  show  cau^e. 

18.  Stay  of  proceedings. 

li.  Senrioe  of  moving  papers.         jj 
16.  Preparations  to  oppose. 

16.  The  hearing. 

17.  Reference  on  a  motion. 
IS.  Granting  an  order. 

19.  Denying  an  order. 

20.  Proceedings  on  default       | 

21.  Entry  of  order. 

22.  Filing  papers. 

28.  Conditional  orders. 
24.  Renewing  motion. 
26.  Vacating  orders. 

Art.  l.'^Be/inition  of  an  Order. 

^^  Every  direction  of  a  court  or  jndge,  made  or  entered  in 
writing,  and  not  included  in  a  judgment^  is  denominated  aa 
order.    {Ante^  p.  U2,  %  400.) 
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Definition  of  an  orders.  Orders  bj  consent  Motions. 

A  decision,  directing  judgment  for  the  plaintiff,  with  leave  to 
the  defendant  to  answer  within  a  certain  time,  is  an  order.  {Zee 
V.  Aindie^  4  Abb.  467 ;  1  Hilton,  277 ;  Phipps  v.  Vcm  CoUy  4 
Abb.  90 ;  15  How.  Ill ;  Fixrd  t.  Dcmd,  3  Abb.  885;  5  Duer, 
684 ;  13  How.  196 ;  Ives  v.  Miller,  19  Barb.  198 ;  Western  JR.  H. 
V.  Kortarigkt^  10  How.  467 ;  BeyruMs  v.  Freemcmy  4  Sand,  703 ; 
Gould  V.  Carpenter^  7  How.  97 ;  see  Drummond  v.  JEPussofij  1 
■*'l)uer,  633;  8  How.  247.)  Hie  cases  opposed,  {Lewis  v. 
Acker^  8  How.  414  ;  Wood  v.  Lambert^  8  Sand.  724 ;  1  Code 
Eep.  N.  S.  214 ;  Eing  v.  Stafford,  5  How.  30 ;  BeniJ^  v. 
Jones,  3  Code  Sep.  37 ;)  are  now  overruled,  on  the  authority 
of  §  849  of  the  Code. 

A  decision,  dismissing  the  complaint  for  wantof  prosecntion, 
seems  to  be  an  order,  upon  which  judgment  maj  be  entered. 
(TiUspmigh  v.  Dick,  8  How.  84.) 

A  decision  reversing  a  judgment,  and  directing  a  new  trial, 
is  not  a  final  judgment,  within  the  meaning  of  §  11  of  the 
Code.  {Duane  v.  Northern  S  .Ji.^i  How.  364.)  (But  is  it  a 
mere  order  I) 

Abt.  2. — Orders  hy  Consent. 

Many  orders  are  entered  bj  consent,  to  avoid  the  expense  of 
a  motion. 

Ko  particular  form  is  necessary,  but  the  consent  must  of 
course  be  in  writing.    It  is  usually  indorsed  on  the  order. 

The  signature  of  a  judge  must  be  obtained  before  the  order 
can  be  entered^  except  in  those  cases  where  there  id  express 
provision  to  the  contrary. 

Abt.  8. — Definition  of  a  Motion, 

"  An  application  for  an  order  is  a  motion.^  {Ante,  p. 
142,  §  401. 

Fhumerated  and  non-enumerated  motions.'] — ^The  following 
are  enumeAited  motions : 

1.  Motions  arising  on  special  verdict ; 

2.  Issues  of  law; 
8.  Cases; 

4.  Exceptions; 
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5.  Appeals  from  orders  sustaining  or  overruling  demur- 

rers; 

6.  Appeals  from  an  inferior  court. 

7.  Appeals  from  the  judgment  of  a  single  judge,  or  of 

referees. 

AU  other  questions  submitted  to  the  court  are  non-enume- 
rated motions.     {Ante^p.  190,  JSule  40,  Supreme  Court) 

We  shall  treat  in  this  place  of  non-enumerated  motions  only, 
reserving  the  others,  which  cannot  arise  until  after  issue  is 
joined,  for  future  consideration. 

Aet.  i. —  WIuU  to  indnde  in  a  Motion. 

The  moving  party  should  be  careful  to  include  all  the  relief 
that  he  may  be  entitled  to  in  one  motK)n.  If  he  make  more 
motions  than  are  necessary,  he  may  be  charged  with  costs. 
(See  Mitchell  v.  We8terveU,  6  How.  268.) 

He  should  proceed  against  all  defects  in  his  opponent's  pro- 
ceedings, by  a  single  motion.  Thus,  where  a  party  moved  to 
set  aside  a  demurrer  as  irregular,  and  failing,  moved  for  judg- 
ment upon  it  as  frivolous,  the  latter  motion  was  denied  on  this 
ground.  {Desmond  v.  Wolf^  1  Code  Rep.  49 ;  approved,  MHU 
V.  Thursby,  11  How.  115.) 

It  is  proper  and  advisable  to  unite  in  one  motion  an  applica- 
tion to  have  one  or  more  defences  stricken  out  as  sham,  and 
for  judgment  on  the  remainder  as  frivolous.  {People  v.  IPCum- 
her,  18  N.  Y.  32«.) 

Art.  5. — Affidavits  or  Petitions. 

When  a  motion  is  based  upon  grounds  that  do  not  appear  on 
the  face  of  the  pleadings  or  other  papers,  it  is  usual  to  apply 
upon  affidavits  setting  forth  the  facts  upon  which  the  relief  is 
desired. 

When  the  moving  party  is  himself  the  affiant,  a  petition  is 
often  used  instead,  but  we  are  not  aware  of  any  substantial 
advantage  to  be  gained  by  the  change. 

Where  sworn  <md  he/ore  whom.'] — An  affidavit  may  be 
made  before  any  of  the  officers  mentioned,  ante^  p.  315.  But 
it  must  be  made  within  the  jurisdiction  of  the  officer,  or  it  will 


MOTIONS   AND   ORDERS.  399 

Affidavits.  Formal  requirements.  Statement  of  facts. 

be  a  nullity.     {Sandman  v.  Adorns^  2  How.  121 ;  Davis  v. 
Rich,  2  How.  86  ;  and  see  Cook  v.  Stoats^  18  Barb.  408.) 

Formal  requirements — TiUeJ\ — It  is  not  now  necessary  to 
entitle  an  affidavit  in  the  action,  but  an  affidavit  made  without 
a  title,  or  with  a  defective  one,  is  as  valid  and  eflfectual  for 
every  purpose,  as  if  it  were  duly  entitled — if  it  refer  intelligibly 
to  the  action  or  proceeding  in  which  it  is  made.  {Ante^ 
p.  144,  §  406.) 

The  tide  includes  the  name  of  the  court,  as  well  as  of  the 
parties.  {Bowman  v.  Skddony  5  Sand.  658 ;  see  Blake  v. 
Locy^  6  How.  108 ;  People  v.  Townsend^  6  How.  178 ;  but 
senMe  contra,  Clickmam  v.  CUckman^  1  Coms.  611 ;  1  Code 
Eep.  98;  3  How.  365.) 

An  error  in  the  name  of  the  court  may  therefore  be  disre- 
garded, unless  it  has  misled  the  opposite  party.  {BM. ;  see 
aide,  p.  70,  §  176.) 

So  the  entitling  of  an  affidavit  which  ought  to  have  had  no 
title,  is  unimportant.    {Pindar  v.  Blacky  4  How.  97.) 

Notwithstanding  the  permission  of  the  Code  to  omit  the 
title,  it  is  the  general  practice  to  insert  it,  as  being  the  most 
convenient  way  of  referring  to  the  cause. 

VenueJ] — ^The  venue  of  an  affidavit  must  be  stated.  An 
affidavit  that  does'not  show  the  county  in  which  it  was  made, 
is  a  nullity.  {Cook  v.  StaatSy  18  Barb.  407 ;  Lcme  v.  M&rse^  6 
How.  394 ;  Cass  v.  Cass^  1  Dowl.  &  Low.  698  ;  Rex  v.  Cock- 
shaw,  2  Nev.  &  M.  378  ;  Boyd  v.  Sirak&r^  7  Price,  662;  Rex 
V.  Justices  of  Yorkj  3  Man.  &  Sel.  494 ;  but  see  contra^  Bar- 
nard V.  Barlingj  1  Barb.  Ch.  E.  218 ;  Symmers  v.  Wason^  1 
Bos-  &  Pul.  105.) 

StcUement  of  facts,'] — Every  material  averment  should  be 
placed  after  the  words  "  being  duly  sworn,  says."  Anything 
stated  before  that  is  mere  matter  of  recital,  and  is  not  treated 
as  if  Bwom  to,  {Staples  y.  Fairchild^  3  Coms.  44 ;  Bank  of 
Monroes  cassy  7  Hill,  178 ;  see  Payne  v.  Young,  4  Seld.  158.) 

The  names  of  all  the  deponents  should  be  mentioned.  {Anon. 
2  Chit.  Rep.  19.) 

If  made  by  several  deponents,  it  should  show  that  they  were 
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AiBdaTits.  Kumbering  allegations.  Jurat 

Beverallj  sworn.    {Pa/rdoe  v.  TerrUtj  5  Man.  &  Gr.  291 ;  Houtr 
den  V.  Fasson^  6  Bing.  236.) 

laota  only  to  he  Hated.'] — ^Facts  should  be  fully  stated,  and 

general  terms  and  legal  conclosions  avoided.    (See  Chaine  v. 

Wilaony  8  Abb.  107 ;  1  Bosw.  686 ;  Depeu)  v.  Leal,  2  Abb.  136.) 

So  inferences  and  arguments  should  not  be  set  forth.  {Powdl 
y.  Kane,  5  Paige,  266.) 

JVumbering  allegations.'] — ^The  English  courts  have  adopted 
a  rule  in  regard  to  affidavits,  which,  although  of  course  not 
binding  here,  commends  itself  so  entirely  to  our  own  judg- 
ment, that  we  have  adopted  it,  as  far  as  practicable,  through- 
out this  work,  and  recommend  it  to  the  attention  of  every 
lawyer.    The  rule  is  as  follows : 

^^  Every  affidavit  shall  be  drawn  up  in  the  first  person,  and 
shall  be  divided  into  paroffraphsy  and  every  paragraph  shall  be 
numbered  oonseetctively,  and,  as  nearly  as  may  be,  shall  be  con- 
lined  to  a  distinct  portion  of  the  subject."  {Rule  2,  Michael- 
mas Vac.  1854 ;  English  Common  Law  Cou/rts.) 

We  have  not  felt  at  liberty  to  draw  up  affidavits  in  the  first 
person,  although  we  hope  to  see  the  change  made  by  the 
courts,  but  there  can  be  no  possible  objection  to  dividing 
and  numbering  the  allegations,  and  that  method  is  approved 
by  some  of  our^most  eminent  judges  and  counsel. 

Jurat] — ^The  omission  of  the  words  "before  me,''  in  the 
jurat  has  been  held  fatal,  since  without  some  such  words,  a 
commissioner  might  truly  certify  that  the  affidavit  had  been 
sworn,  and  yet  it  might  have  been  done  before  a  third  person, 
and  therefore  not  sufficient  to  sustain  a  charge  of  perjury. 
{Itegtna  v.  Bloxham,  6  C.  B.  628.) 

The  Jurat  must  state  the  day  of  the  month  on  which  the  affi- 
davit was  sworn.  But  this  is  an  amendable  defect,  (as  proba- 
bly is  the  other).    {Doe  v.  Poe,  1  Chit.  Kep.  228.) 

The  entire  omission  of  the  jurat  in  the  copy  served  is  no 
objection,  if  it  is  in  the  original.    (See  Graham  y.  iVCaun^  5 
How.  353  ;  Livingston  v.  Gheetham,  2  Johns.  479.) 
_  The  general  form  of  an  affidavit  is  substantially  aa  foUov^ : 
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Form  of  Affidavit. 


Form  of  petition. 


§  31. 


[Supreme]  Coubt. 

John  Smith 

against 

William  Jones. 


County  of :     John   Smith,   [the  above    named 

plaintiff]  being  duly  sworn,  says :    [state  the  facts.} 

Swoi-n  to  before  me  this    )  John  Smith. 

....  day  Ox .  .  .  .  lo  .  .  ) 
B.  M.  Stsebeigh,  . 

Co7n*r  of  Deeds. 


A  petition  may  be  in  the  following  form  : 


§  32. 

Petition. 


[Sufbeme]  Coubt. 


William  Bbown  and  others 

against 
Hkn^t  Johnson  and  others. 


County  of  [Gbekne.] 


To  the  [Supreme']  Court  of  the  [State  of  New  York]  : 
The  petition  of  [Henry  Johnson,  one  of  the  defendants  in  the 

above  entitled  action],  respectfully  shows,  that  [state facts.] 
Tour  petitioner  therefore  prays  that  [state  relief  demanded]j 

and  that  he  may  have  such  other  and  further  [order  or]  relief, 

as  to  the  court  may  seem  just. 

Henby  Johnson. 

Dated,  [Catskill], 186  .  . 

G.  n.,  *  .A 

[Defendant'^s]  Attorney. 
20 
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Verification  of  petition.  Foreign  affidavits. 

The  petition  must  be  verified  as  follows : 

§  33. 
Verification  of  a  Petition. 

County  of  [Gbeene]  :  [Henry  Johnson]  the  petitioner  above 
named,  being  duly  sworn,  says,  that  he  has  read  [or,  heard 
road]  the  foregoing  petition,  and  that  the  same  is  true  [of  his 
own  knowledge,  or^  to  the  best  of  his  knowledge  and  belief,  w, 
of  his  own  knowledge,  except  as  to  those  matters  therein  stated 
to  be  on  information  and  belief,  and  as  to  those  matters,  he 
believes  them  to  be  time]. 

[Jurdt  as  in  §  81.]  Henkt  Johnson. 


It  is  always  best  to  distinguish  between  the  deponent's 
knowledge  and  belief;  but  if  all  the  facts  stated  are  matters  of 
knowledge,  the  direct  and  positive  form  alone  should  be 
adopted,  and  vice  versd. 

Foreign  affidavit^,'] — AflSdavits  made  in  any  other  State  or 
country,  may  be  read  upon  a  motion  in  this'State,  if  taken  in 
either  of  the  following  modes : 

I.  Such  affidavit  may  be  taken  before  a  judge  of  a  conrt 

having  a  seal,  and  certificates  must  be  given 
(1.)  By  the  judge,  stating  that  such  affidavit  was  sub- 
scribed and  taken  before  him,  specifying  the  time 
and  place  where  it  was  so  taken. 
(2.)  By  the  clerk  of  the  court,  certifying  that  such  court 
exists,  that  the  judge  is  a  member  thereof,  and  that 
his  signature  is  genuine  ; — which  last  certificate 
must  bear  the  seal  of  the  court. 

II.  It  may  be  taken  before  any  commissioner  appointed  for 

the  purpose  by  the  Governor  of  this  State ;  but  every 
affidavit  so  taken,  must  be  accompanied  hj  a  certificate 
of  the  Secretary  of  State  to  the  effect  that  he  knows  the 
signature  and  seal  of  such  commissioner  to  be  genuine. 
(3  B.  S.  {5th  ed.)  677 ;  [2  id.  396] ;  Ibid.  47,  51 ;  Lam 
1850,  ch.  270 ;  Laws  1858,  ch.  808.) 


MOTIONS   AND   ORDERS.  .      403 

Affidavit  of  merits.  Procuring  testimony. 

A  sobstantial  compliance  with  thie  requirements  of  these 
statutes,  is  sufficient.  {Manuf^rs  Bamk  v.  Cowden^  3  Hill,  463 ; 
Bdden  v.  Bevoe,  12  Wend.  226.) 

Affidavit  of  merits.'] — ^It  is  an  indispensable  condition  upon 
some  motions,  that  the  defendant  should  swear  to  his  belief  in 
the  validity  of  his  defence.  Foi*  this  purpose,  unless  the  court 
requires  the  nature  of  the  defence  to  be  shown,  the  following 
form  should  be  strictly  adhered  to.  .    , 


§  34. 
Affidavit  of  Merita. 

[TiUe  of  Cause.] 

County  of  .......:  0.  D.,  the  defendant  above  named, 

being  duly  sworn,  says : 

1.  That  he  has  fully  and  fairly  stated  the  case  in  this  action 
to  G.  H.,  Esq.,  his  counsel  therein,  who  resides  at  [No.  20, 
West  4l8t  street,  in  the  city  of  New  York]. 

2.  That  deponent  has  a  good  and  substantial  defence  on  the 
merits  in  this  cause,  as  he  is  advised  by  his  said  counsel,  and 
verily  believes. 

[Jurat.]  C.  D. 


For  the  decisions  showing  the  necessity  of  following  this 
form,  see  chap,  xxv.,  post. 

In  some  cases,  the  court  will  require  an  affidavit  of  merits  to 
state  the  ground  of  defence.    {Ellis  v.  Jo7ie8^  6  How.  297.) 

Abt.  6. — Procuring  Testimony  on  motio7i. 

It  is  sometimes  necessary  to  procure  the  affidavit  of  a  person 
who  will  not  voluntarily  make  one.  A  special  proceeding  is 
provided  in  such  case ;  but  the  mode  employed  in  the  Supreme 
Court  is  somewhat  diffei'ent  from  that  used  in  the  New  York 
Common  Pleas  and  Superior  Court.  We  will  therefore  con- 
sider the  method  of  procedure, 

1.  In  the  Supreme  Court,] — ^If  any  person  refuse  to  make  a 
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Procuring  testimony.  In  the  Supreme  Court 

depoBitiou  upon  a  motion,  the  ootirt  may  direct  a  commission 
to  be  isBued  to  one  or  more  inhabitants  of  the  conntj  in  whicb 
&tich  witness  resides,  to  take  his  testimony.  (3  H.  S.  {&th  ed) 
869;  [2i(Z.554.]) 

Attendance  before  such  commissioners  may  be  enforced  by 
siibpcdnaing  the  witness  in  the  ordinary  manner,  (as  to  which, 
9ea  nesat  volume.)  (3  R.  S.  {5th  ed.)  869  ;  [2  id.  554]  ;  ibid. 
667  ;  [2  id.  384.]) 


,  §  35. 

Affidavit  of  Befusal  to  Testify. 

[Title  (f  Cause.'] 

0)UNTY  OF  [Albaky]:    a.  B.  [the  plaintiff  in  the  above 

entitled  action,]  being  dnly  sworn,  says ; 

1.  That  he  intends  to  move  in  this  court  for  [relief  from  his 
defaiilt  at  the  trial  of  this  action.] 

2.  That  in  order  to  make  such  motion  be  desires  to  obtain 
the  testimony  of  J.  R.  of  the  [town  of  Waterrliet] 

3.  That  on  the  .  .  .  day  of 18  .  .  ,  he  requested  said 

J.  B.  to  make  an  affidavit  of  the  facts  within  his  knowledge 
relating  to  such  motion,  but  said  J.  K.  has  refused  [or,  although 
often  requested,  wholly  neglected  and  refused]  so  to  do. 

4.  [That  said  J.  R.  was  an  important  witness,'  (or,  the  only 
witness)  for  this  deponent  at  the  trial  aforesaid,  anc)  that  it  was 
owing  *to  hi&  absence  that  deponent  Buffered  judgment  by 
default  as  aforesaid ;  and  the  testimony  of  said  J.  !R.  is  neces- 
sary upon  the  motion  which  deponent  ia  about  to  make,  in 
order  to  excuse  such  default.] 

A.R 


§  36. 
Commission  to  take  Testimony  on  a  Motion^ 

%\t  f  COglf  0f  i\t  %\sk  of  |kto  %tiiX  to  I.  M.  [and  M.  N.] 
Esq.,  ffrvdinff:    WassEAa,  iq  a  certain  moti<m  now  pending  in 
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Procaring  testimonj*  Id  the  Superior  Court,  etc 

onr  Supreme  Court,  it  appears  to  the  jnstioea  thereof,  that  J.  B,  - 
of  the  [town  of  Watervliet,  in  the  county  of  Albany],  has 
refused  voluntarily  to  make  hie  deposition  to  the  facts  m  the 
premises:  We  therefore  hereby  empower  you  [or  either  of 
yon]  to  take  the  testimony  *of  the  said  J.  K.,  and  require  yon 
diligently  to  examine  him  [touching  the  premises,  w,  on  the 
interrogatories  hereto  annexed],  first  administering  to  him  an 
oath  well  and  truly  to  testify  in  the  premises,  [avy  to  answer  the 
said  interrogatories],  and  after  the  same  has  been  reduced  to 
writing  signed  by  you  [or  any  one  of  you],  and  the  said  J.  R., 
return  the  same,  with,  this  commission,  to  our  justices  of  the 
Supreme  Court,  with  all  convenient  speed,  inclosed  under  your 
seals  [or  the  seal  of  any  one  of  you]. 

WrrNKSs;  the  Hon.  [Henry  Hogeboom],  one  of  the  justices  of 
our  Supreme  Court,  at  the  [city  of  Albany],  the  ....  day  of 

one  thousand  eight  hundred  and  sixty.  .  .  . 

Clerk.  \ 

Hamilton  Hasbis, 

Attorney, 


2.  In  the  Superior  Court  and  Court  of  Common  Pleas  of 
the  eUy  of  New  York.'] — In  these  courts,  a  summons  may  be 
iftsaed  hy  the  court,  requiring  a  witness  to  appear  before  a  judge 
thereof  to  make  his  deposition.  (S  H,  8.  {6th  ed.)  361 ;  Latos 
1840,  ehu  276.) 

Obedience  to  such  summons  may  be  enforced  in  the  same 
manner  as  in  the  case  of  a  subpoena;  (as  to  which,  eee  next  vol- 
urneS)    {Ibid.) 


Summons  to  appear  and  testify. 
ITitle  cf  Cause.] 
To  W.  B. : 

You  are  hereby  summoned  to  appear  before  the  Hon. 
[Charles  P.  Daly],  one  of  the  judges  of  this  court,  at  chamberSi 


1 


406  MOTIONS   AND   ORDERS. 

ProcuriDg  testimonj.  Motions  in  court.  Motions  out  of  court. 

-in  the  City  Hall,  in  the  city  of  New  York,  to  make  your  deposi- 
tion upon  a  motion  pending  before  the  said  judge  in  the  above 
entitled  action.    And  hereof  fail  not  at  your  peril, 

WrrNESs,  the  Hon.  [Ohables  P.  Daly,  first  judge  of  the 
Court  of  Common  Pleas  for  the  city  and  county]  of  New 
York. 

N.  Jarvis, 

Clerk. 
Edmund  J.  Pobteb, 

Attorney. 


Art.  7^T-Mbti(m8j  when  made  in  Court 

» 

Special  or  non-enumerated  motions  are  heard  at  special  term, 
unless  otherwise  provided  by  law.  {Ante^p,  190,  JitdeiOy  Su- 
preme Court,) 

At  what  term,'] — Contested  motions  may  not  be  noticed  or 
brought  to  a  hearing  at  any  special  term  held  at  the  same  time 
and  place  with  a  circuit,  except 

1.  In  actions  upon  the  calendar  for  trial  at  such  circuit,  and 
in  which  the  hearing  of  the  motion  is  necessary  to  the  disposal 
of  the  cause ;  or 

2.  In  counties  in  which  no  special  term  distinct  from  a  cir- 
cuit is  appointed  to  be  held ;  motions  in  actions  triable  in  any 
such  county  may  be  noticed  and  brought  on  at  the  time  of  hold- 
ing the  circuit  and  special  term  therein.  {Ante^p.  190,  RuU 
40,  Supreme  Court,) 

Art.  8. — Motions  lefore  a  Judge  out  of  Court. 

Orders  made  out  of  court,  without  notice,  may  be  made  by 
any  judge  of  the  court  in  which  the  action  is  pending,  in  any 
part  of  the  State.  {Ante,  p.  143,  §  401  \  Mann  v.  Tyler,  6  How. 
236.) 

It  is  unnecessary  to  attempt,  in  this  place,  to  specify  all  the 
motions  which  may  or  may  not  be  brought  before  a  judge  out 
of  court,  as  in  treating  of  each  particular  motion  made  in  the 
course  of  an  action,  we  shall  be  careful  to  mention  where  it 
must  be  made. 
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Motions  out  of  court  County  judges.  County  in  which  to  move. 

After  the  court  has  made  an  order,  a  farther  order  by  a 
judge  on  the  same  matter,  is  irregular.  {Stanahury  v.  Burell^ 
1  Johns.  Cas.  396.) 

A  judge  sitting  in  court  may  make  any  order  which  he  is 
authorized  to  make  out  of  court.  {Dresser  v.  Van,  Pelt^  15 
How.  26  ;  Matter  of  Knickerlocher  Bk.^  19  Barb.  603  ;  but  see 
Harris  v.  Clark^  10  How.  426.) 

County  judges,"] — Ex  pa/rte  orders  may  also  be  made  in  an 
action  brought  in  any  court,  by  the  county  judge  of 

1.  The  county  where  the  action  is  triable ;  or, 

2.  The  county  in  which  the  attorney  for  the  moving  party 
resides,  except  to  stay  proceedings  after  verdict.  {Ante^  p.  143, 
§401.)       .  . 

The  report  of  a  referee  is  not  a  verdict^  within  the  meaning 
of  this  section.     {Otis  v.  Spencer^  8  How.  172.) 

A  county  judge  has  all  the  powers  within  his  own  county,  of 
a  supreme  court  judge  at  chambers,  and  may  exercise  the  same 
in  an  action  in  the  Supreme  Court.    {Ante,  p.  143,  §  403.) 

Other  officers  acting  as  judges  at  chambers.'] — A  number  of 
local  oflScers  are  empowered  to  act  as  judges  out  of  court  in  an 
action  in  the  Supreme  Court.  For  a  list  of  these,  see  ante^ 
p.  275. 

Art.  9. — County  in  which  to  move. 

Ec  parte  motions.] — Motions  not  requiring  notice  may  be 
made  before  a  judge  of  the  court  in  any  county.  If  before  a 
county  judge,  they  must  be  made  in  the  county  where  the 
action  is  triable,  pr  in  that  in  which  the  moving  attorney  re- 
sides.   {AnU,  p.  143,  §  401.) 

Motions  upon  notice]*— xawsi  be  made  within  the  judicial 
district  in  which  the  action  is  triable,  or  in  a  county  adjoining 
that  in  which  it  is  triable.  (This  does  not  apply  to  the  Ist  dis- 
trict, as  to  which,  see^^^,  p.  409.)    {Ante,  p.  143,  §  401.) 

The  courUy  ^^in  which  the  action  is  triahle^^  is  the  county 
specified  in  the  complaint  for  that  purpose,  unless  the  place  of 
trial  has  been  changed  by  order  of  the  court.  {Bangs  v.  Sel- 
den,  13  How.  171,  379 ;  Askvns  v.  Beams,  3  Abb.  185  ;  Chulh 
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County  in  which  to  move.  Motions  in  first  district 

hack  V.  Morrison^  6  How.  368 ;   see  Oould  v.  Chapiriy  4  id. 
185.     Peebles  v.  HogerSj  5  Hpw.  214,  is  overruled.) 

It  was  held  in  Gould  v.  Ghajpin^  aupra^  that  even  when  the 
place  of  trial  was  changed,  the  county  named  in  the  complaint 
remained  the  one  in  which  motions  were  to  be  made,  but  if  this 
decision  was  ever  correct,  it  is  at  any  rate  obsolete  now.  (See 
ante^p,  52,  §126.) 

When  a  reference  is  ordered  to  a  referee  residing  in  another 
county,  the  place  of  trial  is  not  thereby  changed.  (  Wlieeier  v, 
Maitlandy  12  How.  35.) 

When  the  complaint  is  not  served  or  filed,  the  county  in 
which  the  summons  states  that  it  will  be  filed  is  the  proper 
county  for  a  motion,  {Davison  v.  PoweU^  13  How.  288  ;  John- 
son V.  Bryauy  Code  Rep.  N.  S.  46.) 

Where  no  county  is  named  in  the  complaint,  a  motion  may 
be  made  in  any  district  within  which  it  might  properly  be 
tried.  {Hotchkiss  v.  Grocker^  15  How.  336 ;  disapproving  of 
the  above  cases.) 

It  is  not  necessary  to  show  in  the  moving  papers  that  the 
motion  ip  made  in  the  proper  county,  if  it  is  made  before  the 
court.  {Ifewcorrib  v.  JReed^  14  How.  103  ;  overruling  Schermer- 
horn  V.  Devlin^  1  Code  Rep.  13  ;  see  BUickma/r  v.  Yan  In- 
wager^  5  How.  369.) 

But  it  is  otherwise,  when  the  motion  is  made  at  chambers. 
{Dodge  v.  Bose^  1  Code  Rep.  123 ;  approved,  Newcomb  v.  Beed^ 
14  How.  102.) 

Whether  an  order  of  the  court  granted  upon  motion  out  of 
the  proper  county,  is  void, — query  f  {Held  that  it  is,  Harris  v. 
Glark^  10  How.  424 ;  I^ewcomb  v.  Beed^  14  How.  102  ;  hut  ses 
conti'a,  Blachma/r  v.  Van  Inwa^er^  5  How.  368 ;  GeUer  v. 
Royt,  7  id.  1267 ;  and  see  Wells  v.  Jones,  2  Abb.  25.) 

An  order  granted  by  a  county  judge  or  judge  at  chambers, 
out  of  the  proper  county,  is  void.  {Eddy  v.  HowleU^  2  Code 
Rep.  76.) 

Art.  10. — Motions  in  First  JudidaL  District. 

1.  In  the  Supreme  GovH — Before  whom,'] — MotionB  may  be 
made  in  this  district,, before  any  judge  out  of  court,  except  for 
a  new  trial  on  its  merits.     {Ante^p,  142,  §  401.) 
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Motions  in  first  district.  In  the  N.  T.  Superior  Court 

A  motion  at  the  chambers  of  the  Supreme  Oourt  is  made 
"  in  court,"  as  a  special  term  is  always  held  at  chambers,  in  this 
district.    {Main  v.  jPope^  16  How.  272.) 

Motions  which  are  required  by  any  statute  to  be  made  in 
eouH,  may  be  made,  in  the  1st  district,  before  a  jndge  out  of 
court.     {DiArow  v.  Fdger^  5  Abb.  53.) 


Motion  upon  notice^ — All  motions  upon  notice,  in  actions 
triable  in  this  district,  must  be  made  therein,  and  no  such  mo- 
tion can  be  made  therein  in  an  action  triable  elsewhere, 
(ilnfe,  p.  143,  §  401 ;  see  Harris  v.  Cla/rk^  10  How.  416 ; 
Canal  Bank  v.  B arris,  10  How.  192  ;  19  Barb.  687.) 

This  section  does  not  apply  to  an  application  for  a  supersedeas^ 
under  3  JS.  S.  {5th  ed.)  871 ;  [2  id.  656.]  {WeUs  v.  Jones,  2 
Abb.  20.) 

Motions  standing  over."] — ^AU  motions  in  this  district  that  are 
not  heard  on  Uie  day  for  which  they  are  noticed,  by  reason  of 
the  inability  of  the  judge  at  chambers  to  hear  the  same,  stand 
over  as  a  natter  of  course  until  the  next  day,  unless  a  different 
disposition  is  made  of  them  by  order  or  consent.  {Maihis  v. 
VaU,  10  How.  459.) 

2.  In  the  Superior  CovH^ — Several  special  terms  may  be 
held  at  the  same  time,  in  this  oourt.  {Ante,  p.  226,  Rvls  5, 
Superior  Court.) 

When  counsel  on  both  sides  attend,  they  may  go  together 
before  any  one  of  the  judges  holding  a  special  term.  {Cobb  y. 
Lackey,  12  How.  202 ;  4  Duer,  673.) 

But  in  order  to  take  an  order  by  default,  application  must  be 
made,  in  term  lime,  to  the  judge  sitting  in  the  special  term 
room,  and  in  vacation,  to  the  judge  sitting  in  the  regular  cham- 
bers, which  are  at  that  time  held  in  tiie  general  term  room. 
{CM  V.  Lackey,  12  How.  202 ;  4  Duer,  673.) 

It  seems,  that  the  parties  should  be  publicly  called,  before  an 
order  is  granted  by  defrfhlt.    {Ibid.) 

Eb  parte  motions  may  of  course  be  made  before  any  of  the 
judges.     {Ibvd>^ 
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Notice  of  motion.  Length  of  notice.  For  what  time. 

Art.  11. — Notice  of  Motion. 

All  questions  for  argument,  and  all  motions,  must  be  brought 
before  the  court  on  a  notice,  or  an  order  to  show  cause.  {Ante^ 
p.  189,  Bule  39,  Sv^erne  Ct) 

Where  there  is  no  adverse  party  having  any  interest  in  the 
subject  of  the  motion,  however,  notice  is  not  required.  {Matter 
of  Patterson^  4  How.  36.) 

Length  of  notice  required.] — "  When  a  notice  of  a  motion  is 
necessary,  it  must  be  served  eight  days  before  the  time 
appointed  for  the  hearing."  {Ante,  p.  143,  §  402  ;  p.  146,  §413. 

There  are  certain  motions  upon  which  a  longer  or  shorter 
notice  is  required.  But  these  will  be  mentioned  elsewhere 
under  their  appropriate  heads. 

In  all  cases,  when  notice  of  a  motion  is  served  by  mail, 
double  the  usual  time  must  be  allowed.     {AntCjp.  146,  §412.) 

For  what  time  to  he  noticed.] — ^Except  in  the  1st  district, 
motions  must  be  noticed  for  the  first  day  of  the  term  or  sitting 
of  the  court.    {Ante,  p.  195,  liule  49,  Supreme  Ct.) 

But  the  motion  may  be  noticed  for  a  later  day,  if  a  sufficient 
cause  exists  for  not  noticing  it  for  the  first  day,  and  such  cause 
is  shown  in  the  affidavits  served, — ^but  not  otherwise.  {Anu^ 
p.  196,  BiUe  49,  Supreme  Ct.) 

Where  a  motion  was  regularly  noticed  for  a  special  term  in 
one  county,  which  was  une?:pectedly  adjourned  without  the 
motion  being  heard  ;  and  thereupon  the  motion  was  noticed  for 
a  day  later  than  the  first,  at  a  special  term  in  another  county — 
held,  that  the  excuse  was  sufficient.  ( Whipple  v.  WiUiamSj 
4  How.  28.) 

Contested  motions  must  not  be  noticed  or  brought  to  a  hear- 
ing at  any  special  term  held  at  the  same  time  and  place  with 
a  circuit,  except  in  actions  upon  the  calendar  for  trial  at  such 
circuit,  and  in  which  the  hearing  of  the  motion  is  necessary  to 
the  disposal  of  the  cause ;  and  except  also  that,  in  counties  in 
which  no  special  term  distinct  from  a  circuit  is  appointed  to 
be  held,  motions  in  actions  triable  in  such  county  may  be 
noticed  and  brought  on  at  such  term.  {Ante,  p.  190,  Hide  40, 
Supreme  Ct.) 
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Notice  of  motion.  Statiii||  groonda.  General  relief. 

Entitling  notice.'] — ^Whether  a  notice  must  be  entitled  in 
the  cause,  query  f  (See  Bowmcm  v.  Shddon^  5  Sand.  658 ; 
Blake  v.  Locy^  6  How.  109 ;  CUckman'Y,  Clichman^  1  Corns. 
611 ;  J  Code  Eep.  98.)    It  is  certainly  best  to  entitle  it. 

Stating  grounds  of  motion.'] — ^The  grounds  upon  which  the 
motion  is  based  should  distinctly  appear,  either  in  the  notice 
itself,  or  in  the  aflBldavits  served.  {EUis  v.  Jones^  6  How. 
297 ;  JB(ywman  v.  ShMon^  5  Sand.  660.) 

When  the  motion  is  for  irregularity,  the  noUce  must  specify 
the  irregularity  complained  of.  {Ante^  p.  190,  Rule  39,  Sur 
preme  Ct.  See  Baxtei'  v.  Arnold^  9  How.  448 ;  Roche  v.  Wa/rd^ 
7  How.  416.) 

"  Other  and  further  relief  ^^] — ^It  is  usual  to  insert  in  the  notice 
a  clause  for  "such  other  order  or  relief  as  the  court  may 
grant."  But  though  relief  is  often  granted  upon  such  a  notice, 
the  practice  was  disapproved  by  Cady,  J.  {Mann  v.  Brooks^ 
7  How.  457;  see  Shear  v.  Harty  3  How.  75.) 

The  practice  is,  however,  well  settled.  Thus,  on  a  notice  of 
motion  to  set  aside  a  suTrnnons^  and  "  for  such  other  order  as 
the  court  may  grant,"  the  complaint  was  set  aside,  instead. 
{Boington  v.  Lapham^  14  How.  361.) 

A  vfumdamma  having  been  applied  for,  a  certiorari  was 
allowed,  under  this  clause.     (People  v.  Tu/mer^  1  Cal.  156.) 

So  on  application  for  the  dissolution  of  an  injunction,  a  new 
party  was  joined.     {MaHin  v.  Kanouse^  2  Abb.  390.) 

On  a  motion  to  set  aside  a  summons,  an  attachment  was  set 
aside.    {Travis  v.  TcHmis^  7  How.  93.) 

Costs  will  not  be  granted  under  this  clause.    {Northrop  v. 
•  Ya^  Deusen^  3  Code  Eep.  140 ;  Mann  v.  King^  18  Vesey 
297.) 

Ifo  relief  can  be  granted  under  it,  except  such  as  would  be 
justified  by  the  facts  set  fi>rth  in  the  moving  papers.  {Bellin- 
ger V.  Martindaley%  How.  115  ;  see  Sh^wr  v.  Hart^  3  id.  75.). 
Upon  a  prayer  for  "  such  other  order  as  might  be  just,"  a 
judgment  cannot  be  granted.  {Darrow  v.  Milley^j  6  How. 
261. 

Asking  too  much.] — ^The  moving  party  should  never  give 
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Notioe  of  motion.  Costs.  Irregularity.  '  Form  of  notice. 

notice  that  he  will  ask  for  more  relief  than  he  believes  himself 
entitled  to,  as  if  any  material  part  of  the  relief  applied  for  is 
denied,  he  will  be  refased  costs  of  motion,  although  his  motion 
may  be  in  the  main  successful.  {Gorhifi  v.  George^  3  Abb. 
468 ;  Penfidd  v.  WhiU^  8  Hqw.  88 ;  Steam  Nm.  Oo.  v,  Weed^ 
8  How.  50  ;  Whipple  v.  WHMams^  4  How.  31 ;  Baie^  v.  I/Hh 
mis,  5  Wend.  78.) 

Asking  for  costs.] — It  seems,  that  unless  costs  are  asked  for 
in  the  notice,  they  cannot  be  granted  at  the  hearing.  {Town 
of  OuUford  V.  Cornell,  4  Abb-  225  ;  Saratoga  E.  JS.  v.  McCoy,  9 
How.  841 ;  Mam,n  v.  Elng,  18  Ves.  297 ;  but  see  corUra,  JButler 
V.  Gardener,  12  Beav.  526  ;  Clark  v.  Jagues,  11  Bear.  623.) 

But  if  costs  are  asked  upon  a  motion,  which  is  not  a  proper 
subject  for  costs,  and  such  motion  is  denied,  the  mover  will  be 
charged  with  costs.    (  Weeks  v.  Souihwick,  12  How.  170.) 

Gownterm,am,ding  notice."] — After  a  notice  has  been  served, 
although  it  be  countermanded,  yet  the  opposing  party  has  a 
right  to  appear  at  the  time  appointed,  and  have  the  motion  dis- 
missed with  costs.    {Bates  v.  James,  1  Duer,  668.) 

Irregularity.'] — ^Notices  of  motions  to  set  aside  any  proceeding 
fbr  irregularity,  must  specify  the  irregularity  complained  of. 
{Ante,  p.  190,  Bide  39,  Supreme  Court) 

And  no  objection  on  this  ground,  that  is  not  so  specified,  will 
be  regarded  at  the  hearing.   {Baxter  y.  Arnold,  9  How.  448.) 

All  motions  for  irregularity  must  be  made  within  one  year 
after  entry  of  judgment.  (3  B.  S.  {5th  ed.)  637 ;  [2  id.  359] ; 
Van  Bentkuysen  v.  Zyle,  8  How.  312 ;  Whitney  v.  Bj^nyon,  7 
How.  459.) 


§  38. 
Notice  of  Motion  {general  form.) 

[Title  of  Cause.] 

Take  notice,  that  on  [state  the  papers  on  which  the  motion 
is  founded],  a  motion  will  be  made  [at  a  special  term  of  this 
court,  to  be  held  at ,  or,  before  Hon.  ..'...,  a  jus- 
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Notioe  of  motion.  Order  to  show  cause. 

tice  of ...  .  court,  at  chambers  in ],  on  the  ....  daj 

of 18  •  .,  at .  .  .  o'clock  in  the  forenoon  of  that  day, 

for  [state  object  of  motion]  or  for  uuch  other  order  or  relief  as 
may  be  jnst,  [with  costs  of  motion]. 

Dated  the  ...  .  day  of 

Tours,  etc., 

W.  W.  Northrop, 
To  G.  H.  FisHKR,  Esq.,  [Plmntifs]  Attoi^ney. 

[Defendanfg]  Attorney. 


It  iras  formerly  usual  to  insert  after  the  time  ifxed  for  the 
motion,  the  clanse  ^'  or  as  soon  thereafter  as  counsel  can  be 
heard,"  but  even  under  the  old  practice  this  was  unnecessary. 

Art.  12. — Order  to  show  Cause. 

In  some  eases,  where  immediate  relief  is  needed,  it  is  usual 
to  obtain  an  order  to  show  cause  why  such  relief  should  not  be 
granted.  Such  an  order  is  either  made  returnable  at  an  earlier 
day  than  would  be  allowed  upon  a  notice ;  or,  it  includes  a 
stay  of  proceedings,  or  it  grants  the  relief  desired  until  the 
hearing. 

Orders  staying  proceedings  -will  be  separately  considered  in 
the  next  article. 

Ordtr  shortening  time.'] — "  The  court  or  judge  niay,  by  an 
order  to  show  cause,  prescribe  a  shorter  time  "  than  eight  days' 
notice.     {Ante,  p.  143,  §  402.) 

This  order  can  be  granted  only  when  a  special  reason  for 
short  notice  appears  on  the  papers  presented,  and  the  applicant 
must,  in  his  affidavit,  state  the  present  condition  of  the  action, 
— whether  it  is  at  issue, — and  the  time  appointed  for  holding 
the  Bext  cirentt  in  the  county  where  the  action  is  triable. 
{AntSy  p.  189,  Rule  39,  Supreme  Ct.) 

It  seemSj  that  the  time  for  notice  of  motion  for  judgment  on 
a  frivolous  answer  or  demurrer,  cannot  be  shortened  by  an 
order  to  show  cause.    {Lefferte  v.  Snedeker^  1  Abb.  41.) 


414  MOTIONS  AND   ORDERS. 

Order  to  show  cause.  AflSdayit.  How  retornable. 

§  39. 

Affidavit  to  cibtmn  Order  to  show  Cause. 

[Title  of  Cause.]  ' 

County  of  [Kings]  :  A.  B.,  the  [plaintiff]  above  named, 
being  duly  sworn,  says :  [state  the  special  reason  for  desiring  to 
shorten  t/ie  time  of  Tiotice.] 

That  issue  [was  joined  in  this  action  on  the  10th  of  ]^ay, 
I860,  OTj  has  not  yet  been  joined,]  and  the  cause  [has  been 
noticed  for  trial  by  both  parties  for  the  first  J!d!onday  of  October 
next],  that  the  place  of  trial  is  in  [Kings]  county,  and  the 
next  circuit  in  said  county  will  be  held  on  the  [said  first  Mon- 
day of  October]  next. 
[Jtt^rat.']  A.  B. 


When  returnable,'] — By  rule  of  the  N.  T.  Common  Pleas,  an 
order  to  show  cause  must  be  returnable  on  the  first  day  of  a 
special  term,  unless  special  reason  to  the  contrary  is  shown  by 
affidavit.    {Ante,  p.  232.) 

In  effect,  the  same  thing  is  required  by  the  39th  -and  4:9th 
rules  of  the  Supreme  Court,  taken  together.  {Antej  jpfp-  190, 
195.) 

Where  retumdble,] — ^Except  in  the  first  judicial  district, 
every  order  to  show  cause  must  be  returnable  before  the  judge 
who  grants  it,  or  at  a  special  term  appointed  to  be  held  in  the 
district  in  which  such  judge  resides.  {Ante^  p.  190,  Bule  39, 
Supreme  Ct.) 

It  has  been  held  that  an  order  to  show  cause,  returnable  at 
special  term,  can  be  granted  only  at  special  term ;  and  that  an 
order  made  by  a  judge  out  of  court  must,  invariably,  be 
returnable  before  tiie  same  judge.  {Hasirotu)k  v.  JShrichy  7 
Abb.  81 ;  Merritt  v.  Slooum,  6  How.  350.)  But  this  constmc- 
tion  is  not  sustained  by  Bule  39,  supra. 


A.B. 

agamat 

CD. 
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Order  to  show  cause.  By  court.  By  a  judge. 

§  40. 

Order  to  show  Cause  / — ly  the  Court 

SUPBKMK   COUET. 

At  a  special  term  held  at  the  [Oitjr 
Hall]  in  the  [city  of  Brooklyn],  on 

the  ...  •  day  of ,  18  .  . 

Present :  Hon.  James  Emott,  Justice. 

On  reading  and  filing  the  affidavit  of  A.  B.,  and  on  motion 
of  C.  Frost,  counsel  for  [plaintiff]  : 

Ordered  :  1.  That  the  [defendant]  show  cause  at  a  special 
term  of  this  court,  to  be  held  at  the  [City  Hall]  in  the  [city 

of  Brooklyn],  on  the  ...  .  day  of ,  18  .  .,  at  10 

o'clock  in  the  forenoon,  why  [state  the  relief  desired  hf  the 
moving  party]^  with  costs  of  motion. 

2.  That  a  copy  of  this  prder,  and  of  the  affidavit  upon  which 
it  is  granted,  be  served  upon  the  attorney  for  the  [defendant], 
at  least  [five]  days  before  the  time  above  specified  for  showing 
cause  herein. 

C.  W.  T., 

Calvin  Frost,  Attorney.  Clerk. 


§  41. 
Order  to  show  Cause  ; — Jyy  a  Judge, 

SuPBKMB  Court. 

A.B. 

against 

CD. 

^ 

[As  in  %  40,  to  the  words  "  show  cause"]  before  me,  \or^  at  a 
special  term  etc.  as  in  §  40,]  at  chambers  in  the  [City  Hall,  etc. 
as  in  §  40,  to  ^A^  end.^ 

Jambs  Emott. 

Dated  the  .  .  *  .  day  of 
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Buy  of  proceediiiga.  By  court  '      By  a  judge. 

■  -  *  ■  -.  -  ■  — 

Art.  13. — St^y  of  Proceediriga  pendi/ag  Motion. 

It  18  often  necessary,  or  expedient,  to  stay  all  proceedings  on 
the  part  of  the  opposing  party,  until  a  motion  for  some  relief 
can  be  made. 

This  power  is  inherent  in  the  court,  but  is  also  conferred  by 
statute  upon  judges  out  of  court, with  certain  limitations.  And 
for  the  sake  of  convenience,  it  is  far  more  usual  to  apply  to 
the  judges  out  of  court,  than  to  a  special  term. 

The  court  may  grant  a  stay  of  proceedings,  without  notice  to 
the  opposing  party,  and  for  any  length  of  time.  The  restric- 
tions hereafter  mentioned,  do  not  apply  to  orders  made  in  oourt. 
{Harris  v.  Olark,  10  How.  421.) 

The  following  rule,  however,  seems  to  apply  to  orders  in 
court  as  well  as  out  of  court : 

"  iV7>  order  served  after  the  action  shall  have  been  noticed 
for  trial,  if  served  within  ten  days  of  the  circuit,  shall  have  the 
effect  to  stay  the  proceedings  in  the  action,  unless  made  at  the 
circuit  where  such  action  is  to  be  tried,  or  by  the  judge  who 
is  appointed  or  is  to  hold  such  circuit."  (Ante^  jp.  190,  Hule 
39,  Supreme  Ct.) 

Stay  l>y  a  judge  out  of  court] — "  No  order  to  stay  proceed- 
ings for  a  longer  time  than  twenty  days  shall  be  granted  by  a 
judge  out  of  court,  except  upon  previous  notice  to  the  adverse 
party."     {Ante.p.  143,  §  401.) 

A  judge  has  not  power  to  grant  a  stay  for  even  twenty  days, 
except  for  the  purpose  of  affording  opportunity  for  some  further 
proceeding.  An  order  staying  proceedings  therefore',  unaccom- 
panied by  a  notice  of  motion,  is  a  nullity,  and  may  be  disre- 
garded. {Sales  V.  Woodin,  8  How.  350 ;  Schenck  v.  IPKxe^ 
4  How.  248 ;  Eoosevelt  v.  Fulton^  5  Cow.  439 ;  see  Bank  of  Gen- 
esee V.  Spencer y  15  How.  15.) 

Even  when  a  notice  of  motion  is  served,  an  absolute  stay  for 
twenty  days,  without  regard  to  the  time  within  which  the  mo- 
tion can  be  made,  is,  if  not  void,  clearly  irregular.  The  stay 
should  be  limited  to  such  time  as  will  enable  the  moving  party 
to  obtain  his  desired  relief,  and  no  longer.  {Sales  v.  Woodin^ 
8  How.  350  ;  Chvhhuck  v.  Morrison^  6  How.  370.) 
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I  Ordera  staying  proceedings.  Erroneous  orders. 

I  It  seem9y  that  no  order  staying  proceedings  should  be  granted 

j  ^y  ft  ji^dge  that  does  not  in  terms  limit  its  operation  to  at  most 

90  days.    {Lottimer  v.  Lard^  4  E.  D.  Smith,  18S  ;  Steam  Noa). 

Co.  T.  Weed^  8  How.  60.) 

Successive  orders.'] — ^When  a  judge  at  chambers  has  granted 
an  order  staying  proceedings  for  20  days,  neither  he  nor  any 
other  judge  out  of  court  can  grant  a  second  order,  upon  the 
same  state  of  facts,  prolonging  the  stay.  {Anon.y  5  Sand.  656 ; 
MiUs  ▼.  Thwrshy^  11  How.  115;  Sales  v.  Woodin^  8  How. 
350 ;  overruling  Langdon,^.  WilkeSj  1  Code  Eep.  N.  S.  11.) 

Erroneous  order^  how  treated.] — ^An  order  staying  proceed- 
ings must  be  obeyed,  although  improperly  granted,  or  fraudu- 
lently obtained.  {Harris  v.  Cla/rk^  10  How.  426 ;  GovJd  v.  Root^ 
)  4  Hill,  656.) 

j  But  if  granted  by  a  court  or  judge  not  having  jurisdiction, 

it  may  be  disregarded.    {Harris  v.  Clarity  10  How.  424 ;  Spen- 
cer V.  Barber^  6  Hill,  670.) 

It  seems^  that  an  expoHe  order  by  a  judge,  staying  proceed- 
ings more  than  20  days,  may  be  disregarded.      {Hashrouck  v. 
Ehrieh^  7  Abb.  80 ;  JBangs  v.  Selden^  13  How.  374 ;  Sales  v. 
Wbodin,  8  How.  350  ;  Huf  v.  Bennett,  2  Code  Rep.  139.) 

So,  if  the  stay  be  absolute,  and  unaccompanied  by  any  notice 
of  motion.  {SMes  v.  Woodin,  8  How.  350  ;  ScAenck  v.  M'Hie, 
4  How.  248 ;  but  see  Hempstead  v.  Hempstead,  7  How.  9, 
contra.) 

If  merely  irregular,  the  party  aggrieved  should  move  to  va- 
cate the  order  for  a  stay.  {Hempstead  v.  Hempstead,  7  How. 
8.) 

What  is ''a  stay  of  proceedings.'']—S\ihd.  6  of  §  401  of  the 
Code — and  therefore  this  article — refer  only  to  a  general  stay  of 
proceedings.  An  order  enlarging  the  time  for  answering,  for 
making  a  case,  etc.,  is  not  within  the  meaning  of  this  article. 
(Iltif  V.  Bennett,  2  Code  Rep.  139 ;  WUcock  v.  Curtis,  1  id. 
96  ;  see  Adams  v.  Sage,  13  How.  18 ;  Thompson  v.  Blanchard, 
1  Code  Rep.  105.) 


27 
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Service  of  moTimg  papers.  TSae  el  serrioe. 

Abt,  14. — Service  of  Moving  Papers. 

Copies  of  all  the  affidavits  or  other  papers  upon  which  the 
motion  is  fonnded,  most  be  served  npon  the  adverse  party. 

Bat  copies  of  papers  in  the  possession  of  the  adverse  partj 
need  not  be  served.  Thns^  where  the  motion  is  made  wholly 
or  partly  on  the  pleadings,  of  which  copies  were  previously 
served,  it  is  not  necessary  to  serve  fresh  copies.  {Newbury  v. 
Newbury^  6  How.  182 ;  Washi/i^gUm  Ins.  Co.  v.  Slee^  1  Hoff. 
Oh.  Pr.  422 ;  see  Van  Benthuyeen  v.  Stevens^  14  How.  71.) 

No  papers  can  be  read  in  favor  of  the  motion,  at  the  bear- 
ing, that  have  not  been  served  the  same  length  of  time  before 
the  hearing  as  was  required  for  the  notice.  {Hohnee  v.  Witr 
Uame^  8  Caines,  126 ;  Jackson  y.  Yieeher^  2  Johns.  Cas.  105.) 

If  new  facts  come  to  the  knowledge  of  the  moving  party,  he 
should  serve  supplemental  affidavits,  and  postpone  the  moiioii 
to  the  next  non-enumerated  day.  {Bergen  y.  Boerumy  2  Gaines, 
258.) 

Papers  that  have  been  served  on  the  adverse  party^  more 
than  eight  days  before  the  motion,  though  not  at  the  same 
time  with  the  notice,  may  be  read  at  the  hearing,  if  the  notice 
intelligibly  refer  to  such  papers.  (  Van  Benthuyeen  y.  Stefsene^ 
14  How.  71.) 

Papers  that  are  in  poeeeseion  of  the  adverse  partj  at  the  lime 
of  noticing  a  motion,  may  be  used  at  the  hearing  in  support  of 
it,  no  matter  horn  he  received  them.    {Ibid.) 

Erroneam  copies^ — Clerical  errors,  that  do  not  mislead,  will 
not  vitiate  a  aopj  of.  an  affidavit.  (See  ChraKam  y.  J£'CS>i«m,  5 
How.  353;  Zimngetan  v.  Oheethamy  2  Johns.  479.) 

Time  of  service.} — ^All  papers  must  be  served  at  least  eight 
days  before  the  hearing,  unless  the  time  is  shortened  bj  an 
order  to  show  cause.    {AntCj  p.  143,  §  402.) 

The  same  rule  applies  to  supplemental  affidayits.  (  Wilcox  y. 
Ho%dandy  6  Ck>w.  676.) 

Mode  efeerviee.l — See  next  chapter. 

On  order  staying  proceedings^ — ^It  is  not  necessar j  to  serve 
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Preparation  to  oppoM.  The  bearing. 

copies  of  the  affidavits  upon  which  a  stay  of  proceedings  pend- 
ing a  motion  has  been  granted.  {Harris  v.  Glarkj  10  How. 
422 ;  Langdon  v.  Wakes,  Code  Rep.  N.  S.  10.) 

Akt.  15. — Preparation  to  Oppose. 

After  the  notice  or  order  to  show  cause  has  been  served,  the 
adverse  party  mnst  of  course  prepare  to  oppose  the  motion,  if 
he  has  any  objection  to  it. 

£nt  if  he  does  not  object  to  it,  he  may  sometimes  save  costs 
by  offering  to  consent  that  the  order  desired  by  his  opponent 
may  be  entered  without  costs. 

In  case  of  opposition,  the  defensive  party  should  consider 

1.  The  defects,  if  any,  in  his  opponent's  proceedings  : 

2.  His  own  defence  upon  the  merits. 

For  objections  of  the  first  class  must  be  raised  first  upon  the 
hearing,  or  they  will  be  considered  waived.  {Main  v.  Pope, 
16  How.  271 ;  JSooseveU  v.  Dean,  8  Caines,  105.) 

And  they  must  be  raised  at  the  hearing,  if  in  any  way  prac- 
ticable.   Thus,  if  a  notice  of  motion  is  served  within  less  than  , 
eight  days  of  the  time  set  for  hearing,  the  opposing  party 
should  attend,  and  raise  the  objection  there.    {Main  v.  Pope, 
16  How.  271.) 

In  order  to  resist  upon  the  merits,  affidavits  should  be  pre- 
pared in  the  usual  manner.  If  there  is  not  time  to  do.  so 
within  the  period  allowed  by  the  notice,  application  should  be 
-  made  upon  affidavit  for  a  postponement  of  the  hearing,  show- 
ing some  reason  why  the  papers  cannot  be  prepared  in  time. 
{Jacks&n  v.  Ferguson,  3  Gaines,  127.) 

It  is  not  necessary  to  serve  copies  of  the  affidavits  upon  the 
moving  party. 

Aet.  16. — The  Hea/ring. 

It  18  the  duty  of  the  party  who  gave  the  notice,  or  obtained 
the  order  to  show  cause,  to  bring  on  the  motion.  And  his 
oonnsel  is  entitled  to  open  and  close  the  argument.  The  party 
^  sbowing  caase  "  against  a  motion,  is  not*  the  moving  party. 
(JT.  T.  dk  HwrUm  R.  R.  v.  Mayor  of  N.  T.,  1  Hilton,  668.) 

The  argument  is  oral,  and  except  by  permission  of  the  court, 
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The  bearing.  AmendmeDta. 

only  one  counsel  can  be  heard  on  each  side,  and  for  only  one 
hour  each.     {Ante,j>.  196,  Hule  64,  Supreme  Court) 

When  heardJ] — At  special  term  or  chambers,  a  portion  of 
every  day  is  set  apart  for  special  motions — ^usually  from  10  to 
12  o'clock,  but  this  is  regulated  at  the  discretion  of  each  judge, 
and  notice  is  generally  posted  up. 

At  general  terms  of  the  Supreme  Court,  the  first-day,  the 
first  Thursday,  and  the  second  Friday,  are  set  apart  for  non- 
enumerated  motions,  to  be  heard  immediately  after  the  open- 
ing of  the  court.     {Antej  p.  195,  Hvie  48,  Siypreme  Court.) 

Motions  having  preference.'] — Motions  to  vacate  or  modify  a 
provisional  remedy,  and  appeals  from  orders  allowing  provi- 
sional remedies,  have  preference  over  all  other  motions.  {AnUy 
p,  143,  §  401.) 

Motions  at  chambers, — Transfer. 1 — "  When  notice  of  a  motion 
is  given,  or  an  order  to  show  cause  is  returnable,  before  a  judge 
out  of  court,  and  at  the  time  fixed  for  the  motion  he  is  absent, 
or  unable  to  hear  it,  the  same  may  be  transferred,  by  his  order, 
to  some  other  judge,  before  whom  the  motion  might  originally 
have  been  made."    {Ante^  p.  143,  §  404.) 

This  is  unnecessary  in  the  first  district,  as  motions  in  such 
cases  may  be  heard  by  any  judge  at  chambers,  or  if  not  hoard, 
stand  over  to  the  next  day.  (See  Mathi^  v.  VaiL^  10  How. 
458.) 

Preliminary  objections.'] — Before  proceeding  to  argue  the 
motion  upon  its  merits,  the  opposing  party  should  raise  all  ob- 
jections of  a  technical  character  which  he  perceives,  as  such 
objections  will  not  be  heard  after  argument  on  the  merits. 
{Roosevelt  v.  Dean^  3  Oaines,  105 ;  and  see  Main  v.  Popt^ 
16  How.  271.) 

Airvendments!\ — An  opposing  party  is  sometimes  allowed  to 
amend  a  defect  in  his  papers  or  proceedings  at  the  hearing, 
without  being  put  to  a  separate  motion  for  the  purpose.  But 
the  justice  of  the  amendment  must  be  clear.  {Oraeis  v.  Shd- 
d^n^  3  Barb.  234 ;  see  Hees  v.  SneU^  8  How.  187,  note.) 

Such  amendment  is  usually  allowed  on  payment  of  costs. 
(See  Hees  v.  Sndl^  supra ;  ante,  p.  69,  §  174.) 


MOTIONS  AND  ORDERS.  421 

The  hearing.  Reference.  Granting  order. 

OtcH  examination^ — A  court  or  judge  has  no  power  to 
require  either  party  on  a  motion  to  submit  to  an  oral  examina- 
tion in  any  way  other  than  upon  a  reference  or  special  issue 
awarded  for  the  purpose.    {Meyer  v.  Lent^  7  Abb.  231.) 

Art,  17. — Reference  on  a  Motion. 

If  the  affidavits  presented  are  not  sufficiently  clear  or  full  to 
enable  the  court  (or  judge)  to  determine  the  motion,  a  reference 
or  an  issue  of  fact  should  be  ordered.  {Meyer  v.  Lent,  7  Abb. 
281 ;  see  ante^  p.  99,  §  271 ;  see  also  Pendleton  v.  Weed^  17 
N.  T.  72 ;  Barron  v.  Sanford,  14  How.  445 ;  6  Abb.  322, 
note^ 

In  all  the  above  cases,  a  reference  was  ordered.  Such  ques- 
tions are  now  seldom  or  never  sent  to  a  jury. 

A  reference  should  not  be  ordered  merely  because  the  affida- 
vits conflict.  The  jndge  should  decide  upon  the  affidavits,  if 
he  can  do  so.    {StdU  v.  Palmer^  7  Abb.  182.) 

The  court  cannot  require  the  parties  to  submit  to  an  oral 
examination  before  it,  on  a  motion.  {Meyer  v.  Lent^  7  Abb. 
231.) 

For  the  mode  of  ordering  and  executing  a  reference,  see  poet^ 
**  Befbrsnob."  ^ 

Abt.  18. — Chanting  an  Order. 

JSictent  of  reUef.l — The  court  cannot  give  an  order  for  more 
relief  than  is  asked  in  the  notice,  but  it  can  grant  any  appro- 
priate order  under  a  prayer  for  "other  or  further  relief.'* 
{Martin  r.  Kanouse,  2  Abb.  892 ;  People  v.  Turner^  1  Cal. 
162 ;  see  Mann  v.  Brooksj  7  How.  457.) 

Time  when  order  takes  effect.'] — ^The  court  never  allows  a 
party  to  be  prejudiced  by  its  own  delay.  Therefore,  if  after 
ar]gnment,  the  court  reserves  its  decision,  its  order,  whenever  it 
may  be  actually  granted,  will  date  and  take  effect  from  the 
day  when  the  motion  was  made.  {Clapp  v.  Graves^  9  Abb. 
21  ;    WiUeon  v.  Hendersony  16  How.  90.) 

Unless  a  stay  of  proceedings  is  granted,  either  party  may 
proceed,  pending  the  decision,  as  if  no  such  motion  had  been 
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made.  But  this  will  be  done  at  the  party's  own  risk.  If  anj 
proceeding  is  taken,  which  coald  not  hare  been  taken  had 
he  final  decision  of  the  court  been  announced  at  the  hearing, 
it  will  be  set  aside  as  irregular,  with  costs.  (  WiUeon  ▼.  Sen- 
dersoTij  16  How.  90.) 

Entitling  an  order."] — Where  the  judge  who  grants  the  order 
would  have  jurisdiction  out  of  court,  the  entitling  of  the  same 
as  in  special  term  does  not  make  it  void,  although  the  court,  as 
such,  would  have  no  jurisdiction.  {Dresser  ▼.  Van  PeU^  15 
How.  26 ;  Xnickerbodker  Bank,  19  Barb.  608 ;  but  see  Biarrie 
y.  Cflarkj  10  How.  426,  contra.) 

The  following  are  examples  of  the  formal  parts  of  an  order, 
when  granted.  _^ 


A.  B. 

againet 

O.D. 


§  42. 
Order  by  a  Court. 

SUPBEMB  C!0UBT. 

At  a  special  term  held  at 

on  the  .  .  •  •  daj  of 

•  ••••lo..,  at  tne  •  .  .  .  • 
"  in  the  [city  of  Albany]. 

Present,  Hon.   [Henbt 
Hogeboom],  Justice. 

On  reading  and  filing  notice  of  this  motion,  [or,  order  to 

show  cause,  granted  by  this  court  on  the  ...  .  day  of ], 

and  [  the  afiidavit  of  A.  B.  in  support  of  the  motion,  and  of 
C.  D.  in  opposition  thereto,  and  upon  all  the  pleadings  and  pro- 
ceedings in  this  cause,  as  the  case  nUty  ^],  and  on  motion  of 
J.  L.  M'Kown,  counsel  for  the  [plaintifi;],  after  hearing  H.  S. 
M'Call,  counsel  for  the  [defendant],  opposed ; 

Ordrbkd  :  That  [set  forth  the  objects  of  the  order]  with  [ten 

dollars]  costs. 

J.  L. 

J.  L.  M'KowN,  /  Clerk. 

Attorney* 
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Fwm  of  oHier.  Benytiig  motioo. 

§  43. 
Order  iy  a  Judge  at  Chambers. 

SUPRKIOS  CouxT. 


A.  B. 
0.  D. 


lAe  in,  %  43^  t0  the  signatui^.] 

H.   HOGBBOOIC 

Doled  at  lAlbany]^  the 
•  •  •  day  of 18  •  * 


i^peeifying  p(y9er8.'] — The  order  shoald  mention  all  the  affida- 
vltB  or  o^er  papers,  which  ha^e  been  read  at  the  hearing.  (See 

Art.  19. — Denying  an  Order. 

The  following  is  a  general  form  for  an  order  denying  a 
motion: 

§44. 

Order  deaiymg  Motion.  - 

X^nOe  ancteaption  asin%4!i^or^4S.] 

On  reading  and  filing  [as  in  %^  to  the  word  ^^  opposed"] 
on  motion  of  counsel  for  [defendant],  ordered,  that  the  motion 
[to  change  the  place  of  trial,  or  whatever  the  motion  may  ie], 
be  denied,  with  [ten  dollars]  costs,  [payable  by  the  plaintiff.] 

ISigned  a8in%43,or%  43.] 


AjfirmaUffe  rMe/.'}— It  is  irregular  to  grant  affirmative  relief 
to  an  opposing  party,  npon  statements  in  his  papers  which  the 
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Proceedings  on  default.  Proof  of  serTice. 

moving  party  has  had  no  opportunity  to  answer.    {Grade  v. 
Shddon,  3  Barb.  234.) 

Art.  20. — Proceedinga  on  DefauU. 

Defavlt  of  opposing  party,'] — If  the  adverse  party  does  not 
appear  at  the  hearing,  the  moving  party  is  entitled  to  the  relief 
asked  in  his  notice  of  motion,  on  proof  of  dne  service  of  the 
notice  or  order  to  show  canse,  and  of  snch  other  papers  as  are 
required  to  be  served  by  him,  unless  the  court  shall  otherwise 
direct.    {AiUe^  p.  189,  Ride  89,  Suprevne  Ct) 

But  the  moving  party  cannot  have  any  relief  not  asked  for  in 
the  notice  or  order.  {Northrop  v.  Van  Deuserhj  3  Code  Rep.  140.) 

Nor  will  the  court  allow  any  party  to  gain,  by  the  default  of 
an  opponent,  an  indirect  advantage  over  other  suitors  of  the 
court.  Tlius,  the  Court  of  Appeals  refused  to  grant,  upon 
default,  an  order  giving  a  substantial  preference  upon  the 
calendar.    {Crain  v.  RowUy^  4  How.  79.) 

If  a  motion  is  noticed  for  a  day  out  of  term,  by  mistake,  the 
mover  must  attend  upon  that  day,  and  cannot  take  a  default 
upon  the  first  day  of  the  ensuing  term.  (  Vemovy  v.  Tawieyj 
3  How.  859.) 

Proof  of  service.'] — The  service  of  the  moving  papers  must 
be  proved,  before  a  default  can  be  taken.  {Ante^  p.  189,  R'ids 
39,  Supreme  Gt.) 

If  the  service,  or  proof  of  it,  be  insufficient,  the  motion  will 
be  denied.    {Jackson  v.  OUeej  8  Caines,  88.) 

Service  of  the  moving  papers  should  be  proved  by  an  affida- 
vit or  admission. 


§  45. 

Affidavit  of  Service  of  Papers  on  a  Motion. 

[TiOe  of  Cause.'] 

Comnr  of  PSjngs]  :  F.  G.  being  duly  sworn,  says :  that  [he 
is  a  clerk  in  the  office  of  E.  F.,  plaintiff's  attorney,  and  that] 
on  the day  of  .......  18  ..,  he  served  [a  notice 
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Fh>of  of  seirice.  Admission.  Order  by  default. 

of  motion,  of  which  the  within  is  a  copy,  or,  a  copy  of 
the  order  hereto  annexed],  with  the  [affidavits]  also  annexed, 
upon  G.  H.  Esq.  the  [defendant's]  attorney,  at  his  [office,  No. 

St.,  Brooklyn.] 

IJvrat.']  F.  G. 


For  a  variety  of  forms  of  affidavits  of  service,  see  next  chapter. 

It  is  nsnal,  and  saves  much  unnecessary  trouble,  to  obtain  an 
adoiission  of  service,  which  should  be  indorsed  on  the  back  of 
the  notice  or  order. 


§  46. 
Admission  of  Service. 

[Brooklyn,  May  1,  I860.] 
Due  service  of  the  within  [notice  of  motion,  or,  order  to  show 
cause],  and  of  the  [affidavits]  annexed,  is  hereby  admitted. 

G.  H.  lDefmd(mes\  Attorriey. 


By  admitting  dx^e  service,  the  attorney  or  party  signing  is 
debarred  from  showing  that  the  papers  were  not  served  in  time. 
(Stru/ver  v.  Ocecm  Im.  Co.j  9  Abb.  27.) 

The  order  in  case  of  default  will  vary  but  slightly  in  its 
terms  from  the  usual  form.    It  may  be  substantially  as  follows : 


§47. 
Order  ffrcmted  hy  defwUUt. 

\jrUU  and  caption  as  in  %  4:2  or%  43.] 

On  reading  and  filing  [notice  of  motion,  or^  order  to  show 
cause,  returnable  this  day,]  and  affidavit  [or  admission]  of  due 
service  of  same  upon  the  [defendant's  attorney]  with  the 
[affi<lavit8]  read  upon  this  motion,  and  upon  the  [affidavits  of 


426  MOTIONS  AND  0BDEB8. 


PktMeedings  on  default  De&ttlt  6f  m«ver. 


A.  B.  aud  E*  F.,  and  also  upon  the  pleadings  in  this  eaose  ];  on 
motion  of  K  F.,  of  counsel  for  [plaintiiF,]  no  one  appearing 
to  oppose — 
OaDEBED,  that  etc. 

[Signedaa  m  §  42  (>r  §  43.] 


Defanitt  of  moving  party.] — ^Except  in  the  first  district,  a 
part  J  attending  pursuant  to  notice,  to  oppose  a  non-enumerated 
motion,  if  the  same  shall  not  be  made  on  the  daj  for  which  it  is 
noticed,  may,  at  the  close  of  that  order  of  business,  take  a  rule 
against  the  party  giving  the  notice  for  costs  for  attending  to 
oppose.    {ArUe,  p.  195,  ]2tUe  48,  Sujpreme  CL) 

After  notice  of  a  motion  has  been  given,  a  countermand  of 
it  will  not  deprive  the  opposing  party  of  his  right  to  attend  and 
take  a  rule  for  costs.    {Bates  r.  Jamesj  1  Duer,  668.) 


§  48. 

Order  dismisemff  MMon  ly  DefavU. 

[TiOe  of  Ccme.]  [Caption.] 

On  reading  and  filing  notice  of  motion  for  [or,  an  order  to 
show  cause,  returnable]  tliis  day,  served  by  the  [plaintiff's  at- 
torney,] and  such  motion  not  having  been  made  according  to 
the  48th  rule  of  [this]  court ;  on  motion  of  G.  H.  of  counsel  for 
[defendant,]  the  motion  to  [etaie  direct  ofrriotion  Iriejly^  is  dis- 
missed, with  [ten  dollars]  costs,  to  be  paid  by  the  [phdntifilj 
[SigTUjAwiree  o^  tn  §  42,  or  §  48.] 


Gen&tdL  rules  in  case  of  defatdt.] — ^When  a  rule  is  obtained 
by  default,  the  counsel  obtaining  it  must  indorse  his  name  aa 
counsel,  on  the  paper  containing  the  proof  of  notice ;  and  the 
clerk,  in  entering  the  rule,  must  specify  the  name  of  such  conn- 
seL    {Ante^  p.  196,  B^iiU  56,  Sujfreme  Ot.) 
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Relief  from  default.  Bntiy  of  order. 

Belief  from  defcmU.y-^t  conrt  may,  in  its  discretion,  and 
upon  such  terms  as  may  be  just,  at  anj  time  within  one  year 
after  notice  thereof,  relieve  a  party  from  an  order  taken  against 
him  through  his  surprise,  mistake,  inadvertence,  or  excusable 
neglect.    {Ante,  p.  69,  §  174.) 

Such  an  application  should  be  made  on  notice,  and  upon 
affidavits  clearly  setting  forth  the  grounds  upon  which  relief  is 
asked. 

The  order  will  of  course  be  in  a  conditional  form ;  as  to 
which,  see  jp0«^,jp.  429. 

The  motion  may  be  renewed,  upon  affidavits  excusing  the 
default    (Bcnmia/i  v.  Sheldonj.5  Sand.  659.) 

But  it  is  more  regular,  and  much  safer,  to  get  the  default 
opened,  and  proceed  on  the  original  motion.    {Ibid.) 

Art.  il.—JSntry  of  Order. 

It  is  the  duty  of  the  prevailing  party  to  draw  up  and  enter 
the  order  with  the  clerL  {Savage  v.  JSetyea,  8  How.  277 ; 
Whitney  v.  JBeldenj  4  Paige,  140 ;  see  Roffman  v.  Tredwell^ 
5  Paige,  82.) 

Neither  party  can  have  any  benefit  from  a  decision  of  the 
conrt,  until  it  is  entered.  {WKO/Mfy  v.  Belden,  4  Paige, 
141.) 

If  the  party  who  ought  to  enter  the  order  omits  to  do  so 
within  twenty-four  hours,  any  other  interested  party  may  do  it. 
{Whitney  v.  Bddm,  4  Paige,  141.) 

Orders  out  of  court.'] — ^An  order  granted  by  a  judge  out  of 
conrt  on  notice,  should  be  entered  with  the  clerk.  {Ante^  p. 
127,  §  350 ;  Savage  v.  Belyea^  8  How.  277.) 

The  opposing  party  may  require  such  an  order  to  be  entered 
for  the  purpose  of  appealing.    {Ante^p.  127,  §  350.) 

The  Code  does  not  state  how  this  requirement  is  to  be  en- 
forced, but  we  presume  that  the  opposing  party  may  enter  it 
himself.    {Whitney  y.  Beldm,^VBxgie^U\.) 

An  order  made  out  of  court,  without  notice,  need  not  be  en- 
tered.   {Saoage  v.  Bdyea^  8  How.  278.) 

SetUing  terms  of  order.}— If  the  order  is  special  in  its  pro- 


428  MOTIONS  ANi>  ORDEBS. 

Entry  of  order.  Filing  papers. 

visions,  a  draft  copy  should  be  submitted  to  the  adverse  party, 
that  he  may  propose  amendments.  {Whitney  v.  Bddenj 
4  Paige,  141.) 

If  the  party  entitled  to  draw  up  the  order  does  not  do  so  cor- 
rectly, the  adverse  party  should  apply  to  have  it  conformed  to 
the  decision*    {Hunt  v.  WigUiSy  6  Paige,  375.) 

Settling  costsJ] — ^The  order  should  settle  the  amount  of  costs 
allowed,  or  designate  some  officer  to  settle  the  amount.  Other- 
wise no  costs  can  be  obtained.  (  Van  Schaiok  v.  Winne^  8  How. 
6  ;  NdLia  v.  De  loreat,  6  id.  415 ;  IfitcheU  v.  Westervdt,  6  id. 
268,  311 ;   LvfCas  v.  Johnson^  6  id.  123  ;   Scuoage  v.  DarroWy 

4  id.  75 ;  Morrison  v.  Ide^  4  id.  305  ;  3  Code  Rep.  28 ;  see 
Zaw8  of  lUOy  p.  833,  §  15.)  . 

Service  o/order.] — A  copy  of  the  order,  or  a  written  notice 
of  its  entry,  must  be  served  on  the  adverse  party,  in  order  to 
limit  his  right  to  appeal.  {Tyler  v.  SimmonSy  6  Paige,  132  ; 
Jenkins  v.  WUdy  14  Wend.  545.) 

Until  served,  the  moving  party  can  take  no  advantage  by  the 
order.    {Jackson  v.  Wilson^  9  Johns.  265.) 

Art.  22.^nFtling  Papers. 

It  is  the  duty  of  the  attorneys  on  both  sides  to  file  with  the 
clerk  the  papers  used  by  them  on  a  motion.  {Savage  v.  Rdyea^ 
3  How.  276 ;  Anon.y  5  Cow.  13.) 

This  is  required  by  positive  rule  in  the  N.  T.  Saperior  Court- 
(See  anUy  p.  229.) 

The  court  will,  upon  a  mere  suggestion  that  the  papers  are 
not  filed,  order  the  attorney  in  default  to  file  them.    {Asnon^y 

5  Cow.  13.) 

In  what  county,'] — The  papers  must  be  filed  in  the  county 
which  is  specified  in  the  complaint,  or  directed  by  the  court,  to 
be  the  place  of  trial.    {Ante^  p.  177,  Bvle  3,  Supreme  Ct.) 

When  the  motion  is  made  in  another  county,  the  clerk  most 
deliver  to  the  prevailing  party,  unless  the  court  otherwise 
direct,  a  certified  copy  of  the  rough  minutes,  showing  what 
papers  were  used  or  read,  together  with  the  affidavits  and 
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papers  used  or  read  upon  such  motiou,  with  a  note  of  the  decj- 
sion  thereon,  or  the  order  directed  to  be  entered,  properly 
certified. 

And  the  party  to  whom  the  same  are  delivered  must  file 
them,  and  enter  the  proper  order  in  the  proper  county  within 
ten  days  thereafter,  or  he  will  lose  the  benefit  of  the  order. 
{Antej  p.  177,  Bule  3,  Supreme  Ct.) 

Aet.  23. — Conditional  Orders. 

An  order  granting  a  favor  is  frequently  accompanied  with  a 
condition^  that  the  party  obtaining  it  shall  do  certain  things,  or 
submit  to  certain  terms.  The  most  common  terms  are  payment 
of  costs,  but  stipulations  are  often  required,  as  to  accept  short 
notice  of  trial — to  abstain  from  bringing  an  action — to  com- 
mence one — to  submit  to  a  reference,  etc.,  etc. 

Terms  discretionary,'] — Such  terms  are  discretionary  with  the 
court  or  judge  granting  the  order,  and  cannot  be  appealed 
from.    {Oale  v.  Vem^ony  4  Sand.  709.) 

If  a  stipulation  is  required,  which  the  party  knows  he  will 
not  be  able  to  fulfill,  he  should  nevertheless  sign  it,  a^^d  upon 
any  motion  by  bis  opponent  to  enforce  it,  should  state  his 
excuse.    {Gale  v.  Vemorby  4  Sand.  709.) 

J*hrm  of  conditional  orde7\'] — ^In  order  to  have  the  effect  of  a 
condition  precedent,  the  order  should  direct  or  allow  certain 
things  to  be  done,  on  payment  of  costs,  etc.  {Sturtevant  v. 
^airman^  4  Sand.  674.) 

An  order  allowing  a  party  to  amend,  and  requiring  him  to 
pay  costs,  without  using  the  words  "  on  payment,"  or  anything 
equivalent  thereto,  is  not  a  conditional  order.  Such  party 
wonld  have  an  absolute  right  to  amend,  and  itseemsy  the  opposite 
party  would  be  absolutely  entitled  to  the  costs,  to  be  collected. 
in  the  usual  manner.     {Ibid.) 

Time  for  complying  with  teriiis^^ — Unless  the  order  prescribe 
a  different  time,  the  party  whose  duty  it  is  to  pay  costs  or  do 
any  other  act  under  the  condition,  has  twenty  days  allowed 
biin  for  the  purpose.    i^Ante^  p.  X^X^RuU  57,  Supreme  Ct.) 

This  time  runs  from  the  date  of  the  order,  and  not  from  the 
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time  when  it  is  served  upon  the  pi^rtj  to  whom  the  faror  is 
allowed.    (  WiOmk  v.  Bmwich,  23  Wend.  609.) 

The  time  for  compliance  with  a  condition  is  not  enlarged  by 
an  appeal  from  the  order*  {Ferry  v!  Ba/nk  of  Cent.  JT.  Z".,  9 
Abb.  103 ;  see  Ford  v.  David^  1  Bobw.  594.) 

Mode  of  complying.'] — ^The  party  to  whom  a  favor  is  granted, 
on  payment  of  costs,  must  seek  out  the  opposite  party,  and  ten- 
der the  costs,  if  the  amount  is  fixed,  or  offer  to  do  so  upon  set- 
tlement  in  the  mode  appointed  by  the  order.  {Hoffman  v. 
TredweU^  5  Paige,  83 ;  Pugsley  v.  Vcm,  Alen^  8  Johns.  272 ;  and 
see  DdehaMy  v.  Roffm^n^  1  How.  7.) 

A  mistake  on  this  point  will  be  excused  on  only  very  strin- 
gent terms.    (See  Ddehwmty  v.  Hoffman^  1  How.  7.) 

Abt  24. — Renewing  Motion. 

If  any  application  for  an  order  be  made  to  any  judge  or 
justice,  and  such  order  be  refused  in  whole  or  in  part,  or  be 
granted  conditionally,  or  on  terms,  no  subsequent  application 
upon  the  same  state  of  facts,  may  be  made  to  any  other  judge  or 
justice.'  {AnUy  p.  183,  Bule  23,  SvprerM  Gt.;  Caensa/u  v. 
BryoAfkit^  4  Abb.  103 ;  Bowmcm  v.  SAddonj  5  Sand.  657 ;  Bd- 
linger  v.  Ma/rtmdaUy  8  How.  113 ;  Willd,  v.  Fayerweaihery  1 
Barb.  73 ;  Ddttfue  v.  Frosoh,  5  Hill,  493 ;  AUm  v.  Gtbbi,  12 
Wend.  202.) 

If  upon  such  subsequent  application  any  order  be  made,  it 
will  be  revoked.    {Aivte^  p.  183,  Rule  23,  Supreme  Ct.) 

Under  special  circumstances,  such  an  order  may  be  allowed 
to  staud,  upon  payment  of  costs.  {DdUfue  v.  .Fh)ech^  5  Hill, 
495.) 

What  is  the  aame  "  state  qf  faots?^ — The  discovery  of  new 
evidence  in  support  of  the  matter  previously  urged,  gives  no 
right  to  renew  a  motion.  {Sqffman  v.  Zivingston^  1  Johns. 
Oh.  Rep.  211.) 

"  New  matter,"  is  something  which  has  happened,  or  come 
to  the  knowledge  of  the  moving  party,  since  the  decision  of  the 
previous  motion.  {Willet  y.  Fayery>eather^  1  Barb.  73;  aee 
Ca0neau;7.  Bryant^  4  Abb.  403.) 
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Learn  to  reneu).] — If  npon  a  motion  being  denied,  the  mov- 
ing partj  finds  that  the  merits  have  not  been  fally  shown  at 
the  hearing,  he  should  a»k  for  leave  to  renew,  to  be  inserted  in 
the  order  denying  his  motion.  {Oaaneim  ▼.  JBryant^  4  Abb. 
403 ;  JKUcheU  v.  AUm,  12  Wend.  290.) 

Sach  a  request  is  generally  granted,  and  sometimes  such 
leave  is  inserted  without  being  asked  for.  {MitcheU  v.  AUen^ 
12  Wend.  290.) 

If  such  leave  has  not  been  granted,  an  application  should  be 
made  to  the  court  which  may  grant  leave.  (Semble,  BeRinr 
ger  v.  MaHinddU,  8  How.  116 ;  DoUfvs  v.  Froech^  6  Hill, 
494 ;  MitchM  v.  AUen,  12  Wend.  290.) 

Leave  to  renew  cannot  be  granted  by  a  judge  out  of  court. 
{DoUfuB  V.  Fro9ch,  5  Hill,  496.) 

Leave  to  renew  ^^  is  always  granted,  if,  in  the  circumstances 
of  the  opposition,  there  is  anything  to  excite  suspicion  of  un- 
fairness, or  a  belief  that  the  party  moving  is  taken  by  sur- 
prise.**   (JftteAaB  V.  ^Maw,  12  Wend.  290.) 

Application  for  leave  to  renew  should  be  made  to  a  special 
term  upon  the  usual  notice,  and  upon  an  affidavit  stating  the 
party's  excuse,  whatever  it  may  be.  If  granted,  the  order  may 
be  as  follows : 


§  49. 
Order  grcsnting  learn  to  renew  Motion* 

[As  in  %43yto  the  wards  <' ordered  that"]  the  [plaintiff] 
have  leave  to  renew  the  motion  for  [a  change  of  the  place 
of  trial,  or  whatever  the  case  may  he},  made  before  [this  court, 
CTy  Hon.  B.  W.  Feckham,  a  justice  of  this  court],  on  the  ... . 

day  of ,  18  .  .,>upon  the  same  or  any  other  facts ;  on 

^ving  [the  usual]  notice  of  motion,  [and  paying dol- 
lars costs]  to  [defendant's  attorney]. 

J.  L., 
J.  L.M'KowH,    '  Cleri. 

Attorney. 
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Effect  of  acc&ptmg  leave  to  renew.] — By  availing  himself  of 
leave  given  to  renew,  the  moving  party  loses  his  right  to 
appeal  from  the  original  decision,  {Ped  v.  Elliott^  16  How. 
483 ;  NobU  v.  Preacott,  4  E.  D.  Smith,  140.) 

The  appeal  cannot  be  heard,  although  it  was  tiEtken  before 
the  motion  was  renewed.    {Ibid.) 

Renewal  without  lea/veJ] — ^None  of  the  preceding  remarks 
have  any  application  to  a  motion  renewed  upon  a  different 
state  of  facts  from  that  which  existed,  or  was  known,  to  the 
moving  party,  at  the  first  hearing ;  (no  laches  being  imputable 
to  him.)    {Cazneau  v.  Bryant^  4  Abb.  404.) 

If  a  motion  be  denied  by  default,  the  mover  Tnay  renew  it 
upon  affidavits  excusing  his  default.  But  it  is  by  no  means  the 
safest  course,  as  such  a  motion  is  regarded  as  a  new  one,  and  if 
the  time  within  which  it  must  be  brought  is  limited  by  law,  it 
will  be  of  no  avail  to  show  that  the  original  motion  was  brought 
in  time.    {Bowman  v.  Sheldon^  6  Sand.  660,  661.) 

Under  special  circumstances,  an  order  upon  a  motion  impro- 
perly renewed  without  leave,  was  allowed  to  stand,  upon  pay- 
ment of  costs.    {Dollfue  v.  Frosch^  5  Hill,  496.) 

Affidavit  on  renewal.'] — Upon  renewing  a  motion  as  a  mat- 
ter of  right,  the  moving  party  must  state  in  his  affidavit  the 
fact  of  his  previous  application.  {Ante^p.  183,  Rvle  23,  Su- 
preme Court.) 

Art.  25. —  Vacating  an  Order. 

Orders  out  of  cowrt^ — ^An  order  made  out  of  court,  without 
notice  to  the  adverse  party,  may  be  vacated  or  modified, 

1.  By  the  judge  who  made  it,  without  notice  ; 

2.  By  the  court,  upon  notice.    {Ante  p.  118,  §  324.) 

In  regard  to  orders  made  out  of  court  upon  notice^  there  are 
two  apparently  contradictory  decisions. 

On  the  one  hand,  it  was  held  in  general  term,  that  such  orders 
could  not  be  appealed  from,  but  must  be  reached  by  a  motion 
to  vacate,  at  special  term.  {Bank  of  Genesee  v.  Spencer^  16 
How.  14.) 

On  the  other  hand,  it  was  held  by  Habeis,  J.,  that  each 
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orders  conid  be  reversed  or  modified  on  appeal,  and  in  no  other 
way.  {FoUet  v.  Weed^  3  How.  361 ;  and  see  Bank  of  Genesee 
V.  SpenceTy  supra.) 

We  are  thus  compelled  to  express  our  own  opinion,  which  is 
this  :  That  such  orders  as  are  mentioned  in  §  349  of  the  Code, 
(cwite^  p.  126,)  when  made  by  a  judge  out  of  court  upon  notice, 
shoald  be  appealed  from,  as  they  may  be  {cmte^  p.  127,  §  350 ), 
and  not  vacated  upon  motion.  That  all  other  orders,  granted 
out  of  court,  shoald  be  remedied,  if  errcmeous,  by  a  motion  at 
special  term  to  vacate  them. 

Orders  in  court.'] — It  seemSy  that  a  motion  may  be  made, 
upon  leave,  to  vacate  the  order  of  the  court,  denying  a  motion. 
But  it  cannot  be  made  without  obtaining  leave.  {MitcheU  v. 
Alleny  12  Wend.  290 ;  Standa/rd  v.  Williams,  10  id.  600.) 

The  order  of  a  court,  if  void,  may  be  vacated.  {Harris  v. 
Clark,  10  How.  424.) 

YacoiUng  order  denying  motion.] — ^When  a  motion  has  been 
denied,  the  moving  party  may  obtain  leave  to  move  to  vacate 
the  order  denying  his  motion  on  showing  good  cause.  But  he 
cannot  move  without  leave.  {MitcheU  v.  Allen,  12  Wend.  290 ; 
Standard  v.  WiUiam^y  10  id.  600.) 

Void  orders.] — A  party  aggrieved  by  an  order  of  a  court 
granted  without  jurisdiction,  is  entitled  to  have  it  vacated, 
though  it  is  absolutely  void.    {Harris  v.  Cla/rk,  10  How.  424.) 

So,  if  it  purport  to  be  the  order  of  a  court,  though  in  reality 
granted  by  a  judge  out  of  court*  {Bedell  v.  Powell,  3  Code 
Bep.  63.) 

It  seems,  that  it  is  wholly  unnecessary  to  move  to  vacate  an 
order  of  a  judge  out  of  court,  when  void ;  and  where  such  an 
application  was  made,  demanding  costs  of  motion,  the  moving 
parry  was  charged  with  costs.'   {Hunt  v.  WaUis,  6  Paige,  874.) 

The  proper  way  to  treat  a  void  order  is  to  disregard  it.  {Ibid.) 
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Chaptbb  XIX.  ' 

NOTICES  AND  PAPERS — THEIB    FILING  AND  BEBTIOE. 

Abticli  1.  Formal  requirements  of  notices  and  other  papers. 
2.  On  whom  papers  must  be  serred. 
8.  Personal  service. 
4.  Service  by  muL 
6.  Computation  of  time. 

6.  Enlargement  of  time. 

7.  Proof  of  service. 

8.  Irregularities  in  service. 

9.  Papers  to  be  filed. 

Abt.  1. — IbrmaZ  regmrementa  of  UToticea  cmd  other  Papers. 

Notices  must  be  in  writing,    {Ante^  jp.  146,  §  408.) 

They  must  be  entitled  in  the  proper  court  {CUckman  v. 
Glickman^  1  N.  Y.  [1  Corns.]  611 ;  3  How.  866 ;  see  Bownum 
V.  Shddon,  5  Sand.  658.) 

On  all  papers  derved,  the  attorney  or  party  must  subscribe 
or  indorse  his  navne  and  place  of  hmness.  {Ante,  p.  179, 
Hide  10,  Suprenie  Ct.) 

If  he  omit  to  state  his  place  of  iusinesSj  papers  may  bo 
serv^ed  on  him  at  his  place  of  residence^  according  to  the  best 
information  that  can  be  obtained  of  the  same.  {Ante,  p.  180, 
Rule  10,  Supreme  Ct.) 

A  notice  that  is  not  subscribed  or  indorsed  with  the  name 
of  the  party  or  attorney  serving  it,  is  a  nullity.  {Torks  v. 
Peck,  17  How.  192.) 

The  following  rules  apply  to  aU  papers  in  an  action,  includ- 
ing pleadings,  affidavits,  judgments,  etc. 

1.  They  must,  if  exceeding  in  any  case  two  hundred  words 
in  length,  be  folioed,  by  marking  each  hundredth  word  in*  the 
text,  and  distinctly  numbering  the  same  in  the  margin ;  and 
evety  copy  must  be  marked  and  numbered  to  correspond. 

[In  practice,  it  is  not  necessary  to  be  particular  to  mark 
precisely  the  hundredth  word.  It  is  sufficient  to  mark  the 
folios  at  regular  intervals  of  aboiU  that  number  of  words.] 

2.  All  copies,  either  for  the  parties  or  the  court,  must  be  in- 
dorsed with  the  title  of  the  cause. 
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3.  All  papers  nsed  in  an  action,  whether  as  originals  or 
copies,  must  be  fairly  and  legiblj  written. 

4.  If  these  rales  are  not  complied  with,  the  clerk  will  not 
file  papers  thus  defective,  hor  will  the  court  hear  any  motion 
founded  thereon. 

6.  When  papers,  defective  in  any  of  the  above  respects,  are 

served  upon  a  party,  he  must  return  them  within  twenty- 

your  hours  after  their  receipt  with  a  statement  of  the  particular' 

objection  made  to  them,  or  he  will  be  deemed  to  have  waived 

it    {Ante,  p.  182,  R%de  20,  Supreme  Court) 

This  rule  settles  some  conflicting  special  term  decisions  to 
which  it  is  not  now  necessary  to  refer. 

Art.  2. — On  whom  papers  must  he  served. 

Notices  and  papers  in  the  course  of  an  action  need  not  be 
served  at  all  upon  a  defendant  who  has  not  appeared  nor  been 
imprisoned.    {Ante,  p.  146,  §  414.) 

After  his  appearance,  they  must  be  served  on  him  or  his 
attorney.    {Ibid. ;  see  S&witt  v.  Howdl,  8  How.  347.) 

When  a  party  has  an  attorney  in  the  action,  papers  must  be 
served  upon  the  attorney,  instead  of  the  party.  {Ante^  p.  146, 
§  *17.) 

.   "  Attorney''  here  means  an  attorney  at  law.  {  Weir  v.  Slocum, 
3  How.  398.) 

A  notice  of  appeal  which  was  served  on  the  party,  and  not 
on  the  attorney,  was  hdd  insufficient.  {Tripp  v.  De  Bow,  5 
How.  114.) 

Where  two  attorneys  carried  on  business  as  partners  in  the 
name  of  one  only,  service  on  either  was  held  good,  though 
made  out  of  the  office.    {Laming  v.  WEXUvp,  7  Cow.  416.) 

After  an  attorney  has  left  the^tate,  his  name  cannot  be  used, 
even  by  his  general  partner,  for  the  purpose  of  closing  up  the 
business.    {Chautauque  Co.  Bamk  v.  Risley,  6  Hill,  376.) 

Notices  cannot  therefore  be  served  on  an  attorney  who  has 
become  a  non-resident  (Semble,  Di^endorf  v.  JSimcse,  9  How. 
244.) 

Where  an  attorney  dies  or  ceases  to  act  as  such,  the  party  for 
whom  he  acted  must  be  notified  to  appoint  another  in  such 
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manner  as  the  court  may  direct^  at  least  thirty  days  before  any 
proceedings  can  be  bad  against  him.  (3  B.  S,  {^th  ed.)  477 ; 
[2  id.  287.]) 

If  such  party  omit  to  comply  with  such  notice^  papers  in  the 
cause  must  be  served  upon  him  personally.  {JewM  t.  SchotUerij 
IN.  Y.  [lComs.]241.) 

JHfon-residewt  party ^ — ^Where  a  non-resident  party,  who  has 
appeared  in  the  action,  has  no  attorney,  papers  may  be  served 
on  him  by  mail,  if  his  residence  is  known  ; — ^if  not  known,  on 
the  clerk  for  the  party.    {Anie^  p.  146,  §  415.) 

Abt.  8. — Pergonal  Service. 

Service  may  be  personal,  that  is,  by  delivery  to  the  party  or 

the  Itttomey  on  whom  it  is  required  to  be  naade ;  or  it  may  be 

88  follows : 

I.  If  upon  an  attorney,  it  may  be  made  during  his  absence 

from  his  oiBce, 

(1.)  By  leaving  the  paper  with  his  clerk  therein,  or  with  a 

person  having  charge  thereof;  or, 
(2.)  When  there  is  no  person  in  the  office,  by  leaving  it, 
between  the  hours  of  6  AaL  and  9  p.m»,  in  a  conspi- 
cnons  place  in  the  office ;  or, 
(8.)  If  it  be  not  so  open  as  to  admit  of  such  service,  then  by 
leaving  it  at  the  attorney's  residence,  with  some  person 
of  suitable  age  and  discretion : 
IL  If,  upon  a  party,  it  may  be  made  by  leaving  the  paper  at 
his  residence  between  6  a.m.  and  9  p.m.,  with  some 
person  o^  suitable  age  and  discretion.     (AnUy  p.  145, 
§409.) 
If  the  attorney's  offioe  is  found  locked,  service  made  by  un- 
locking the  door  without  permission,  is  bad.    {Living^on  v. 
Gomsftook^  1  How.  258 ;  GampbeU  v.  SpenoeTy  id.  200.)  ^ 

Where  service  of  a  paper  being  required  to  be  made  by  a 
certain  day,  it  was  taken  first  to  the  attorney's  office  and  then 
to  his  house,  within  lawful  hours,  on  that  day,  but  neither  was 
found  open, — service  on  the  following  day  was  held  good. 
{Falconer  y.  MoppeUy  2  Oode  Eep.  71.) 
A  service,  which  though  technically  correct,  is  overreaching 
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and  oppressive,  will  not  be  sustained.  (  WhifppU  v.  WiJlidms^ 
4  How.  30 ;  Smith  v.  Baweny  2  Wend.  245 ;  see  BuUd&y  v. 
BvUdey,  6  Abb.  807 ;  TayUr  v.  Carlnere,  8  How.  386.) 

Service  of  any  paper  on  a  Sandaj,  is  void.  {Fidd  v.  Park^ 
20  Johns.  140.) 

To  v)h>at  papers  thU  ariide  4s  applicable.'] — ^This  article  has 
no  application  to  the  service  of  a  summons,  of  process,  or  of 
any  paper  on  which  proceedings  for  contempt  may  be  founded. 
(-An^,^- 146,  §418.) 

It  does  not  apply  to  a  provisional  remedy.  {Becker  v.  Hage^y 
8  How.  69.) 

Abt.  4. — Servioely MaXU 

When  aUowed.'] — Service  by  mail  may  be  made,  where  the 
person  making  the  service,  and  the  person  gn  whom  it  is  to  be 
made,  reside  in  different  places,  between  which  there  Is  a 
regular  communication  by  mail.    {Ante^  p.  145,  §  410.) 

The  ^'  person  making  the  service  "  means  the  attorney ^  when 
one  is  employed,  and  not  the  party  to  the  action,  nor  a  person 
employed  by  the  attorney.    (Schsnck  v.  ITEie^  4  How.  247.) 

It  is  essential  that  there  should  be  a  regvlaa*  communication 
by  mail  between  the  two  places.  {Schenck  v.  M^Kie^  4  How. 
247.) 

Hew  made.'] — The  paper  must  be  deposited  in  the  post- 
office,  addressed  to  the  person  on  whom  it  is  to  be  served,  at 
his  place  of  residence,  and  the  postage  paid.  (Ante^p.  145, 
§411.) 

It  must  be  placed  in  the  post-office  nearest  to  which  the 
attorney  serving  it  resides.  {Schenck  v.  iPEle^  4  How. 
247.) 

Under  somewhat  similar  provisions,  it  has  been  held  that  if 
a  paper  is  put  in  an  envelope,  such  envelope  must  be  eedled. 
{Baihbane  v.  Olarkey  9  Abb.  69,  note.) 

When  an  attorney  has  served  papers  with  his  address  in- 
dorsed, all  papers  must  be  mailed  to  that  address.  {Howell  v. 
JPCormiek,  5  How.  339.) 

It  is  heldy  that  it  is  not  necessary  to  address  to  the  street  and 
number  given  by  an  attorney,  residing  in  a  city.    {Oothawt  v. 
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BMndandery  10  How.  460 ;  but  see  cmte^  p.  190,  JRule  10,  St^ 
preme  Court.) 

Under  the  present  law,  all  postage  on  letters  must  be  pre- 
paid, or  they  will  not  go.  Posting  an  unpaid  letter  is  now  an 
absolnte  nullltj. 

The  erUire  postage  must  be  paid.  It  is  usual  to  forward 
letters  on  which  partial  payment  is  made ;  but  the  person  to 
whom  a  notice,  etc.,  is  mailed,  paid  only  in  part,  is  not  bound 
to  take  it,  and  such  service  is  not  good.  {Brass  y.  NichoUon^ 
1  How.  158 ;  Anon.,  1  Hill,  217.) 

An  attorney  is  not  bound  to  receive  a  letter  charged  with 
postage,  though  he  may  have  reason  to  believe,  from  its  exter- 
nal appearance  or  otherwise,  that  it  contains  law  papers. 
{Anon.,  19  Wend.  87.) 

It  seems,  that  the  attorney  may  return  the  letter  to  the  post- 
man, after  taking  it  in  his  hand,  and  looking  at  the  postmark. 
{Clark  V.  McFarlwnd.,  10  Wend.  636.) 

But  if  he  take  and  open  it,  and  upon  finding  that  it  contains 
a  notice  that  he  does  not  wish  to  receive,  returns  it  on  the  ex- 
cuse of  non-payment,  the  service  is  sufficient,  although  the 
postage  was  not  paid.  {Clark  v.  McFarland,  10  Wend. 
635.) 

Yet,  in  another  case,  where  the  attorney  received  a  paper, 
and  paid  the  postage  charged,  but  returned  it  immediately  to 
the  opposite  party,  his  conduct  seems  to  have  been  treated  as 
regular,  and  the  service  as  bad.  (  Van  Benthitysen  v.  Lyle,  8 
How.  312.) 

Time  of  77wwi5iwgr.]--^When  any  time  is  fibied  for  proceeding 
after  service  of  any  paper,  double  the  usual  time  must  be  al- 
lowed, if  such  paper  is  served  by  mail,  except  in  the  case  of 
notices  of  trial,  which  may  be  served  by  mail  sixteen  days  be- 
fore the  day  of  trial,  including  the  day  of  service.  {Anie^p. 
146,  §412.) 

Thus,  where  a  complaint  is  served  by  mail,  forty  days  must 
be  allowed  for  an  answer ;  and  when  notice  of  a  motion  is 
served  by  mail,  it  must  be  made  sixteen  days  before  the  mo- 
tion, etc.,  etc. 

When  a  notice  of  judgment  is  served  by  mail,  the  party  on 
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whom  it  is  80  served  has  donble  the  nsnal  time  within  which 
he  may  appeal.    {Darlon  v.  Zeuns^  7  How.  133.) 

When  a  party  is  limited  to  a  certain  day  for  the  service  of 
any  paper,  he  may  put  it  in  the  post-office  on  that  day,  and  the 
service  is  good,  although  it  may  be  certain  that  it  will  not  reach 
the  opposite  party  on  the  same  day.  {Oothout  v.  Bhinelander^ 
10  How.  460;  Badcliff  v.  Van  Benthuysm^  3  How.  67;  and 
see  below.) 

It  may  be  posted  at  any  time  on  that  day,  without  regard  to 
the  time  at  which  the  mail  leaves,  at  any  rate,  between  6  a.m. 
and  9  p.  It.  {Nchle  v.  Trotter^  4  How.  322 ;  overruling  Maker 
V.  Comatocks,  1  How.  87.) 

An  order  extending  time  to  answer,  served  by  mail  on  the  last 
day  of  the  time  to  answer,  is  well  served,  and  if  before  its  arri- 
val, judgment  has  been  taken  as  for  default,  it  is  irregular. 
{^huchardt  v.  JSothy  10  Abb.  203.) 

When  service  ly  mail  ie  complete.'] — When  a  paper  is  depo- 
sited in  the  proper  post-office,  correctly  addressed,  and  all  the 
postage  paid,  service  is  complete,  and  the  party  to  whom  it  is 
addressed  takes  all  the  risk  of  delay  or  failure  of  the  mail. 
{Schuohar^  v.  Rot\  10  Abb.  203 ;  Oothout  v.  Rhmdcmder^ 
10  How.  460 ;  Crittenden  v.  Adorns^  6  How.  310 ;  Code  Kep. 
N.  S.  21 ;  Van  Home  v.  Montgomery ^  5  How.  239  ;  Lawler  v. 
Saratoga  Ins.  Co,^  2  Code  Rep.  114 ;  GKbeon  v,  Murdook^  1 
Code  Eep.  103 ;  Radcliffe  v.  Van  Benthuyeeuy  3  How.  68 ; 
Brown  v.  BriggSy  1  How.  152 ;  Jacobs  v.  Hoolcer^  1  Barb.  71 ; 
see  Schenck  v.  M'Kie,  4  How.  248  ;  Anon.,  1  Hill,  217.) 

In  case  of  irregulait  service  by  mail,  if  the  paper  is  neverthe- 
less actually  received,  and  that  fact  is  proved,  the  service  will 
be  held  good,  but  will  date  of  the  day  on  which  it  was  actually 
received.    {Peebles  v.  Rogers,  5  How.  210.) 

To  uohat  papers  this  artide  is  applicable.] — ^This  article  does 
not  apply  to  the  service  of  a  summons,  or  of  process,  or  of  any 
paper  to  bring  a  party  into  contempt.  {Ante,  p.  146,  §418; 
see  Becker  v.  Eager,  8  How.  69.) 
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Abt.  6. — Com/putaiion  of  Time. 

The  time  within  which  any  act  is  to  be  done  is  computed  by 
excluding  the  first  day,  and  including  the  last.  '  K  the  last  day 
be  Sunday,  it  is  excluded.    ( J.n^,  p.  144,  §  407.) 

Fractions  of  a  day  are  not  reckoned  in  computing  legal  time. 
{Jvdd  V.  Fvlton^  4  How.  299 ;  Comdl  v.  MovZtony  3  Denio,  15; 
Columhia  Twmpike  t.  Haywood^  10  Wend.  423.) 

"When  a  statute  or  rule  requires  any  act  to  be  done  "  after 
thirty  days"  from  a  certain  time,  such  act  cannot  be  done 
until  the  thirty-first  day.  {Judd  v.  Fvlton^  4  How.  299; 
Com'l  Bank  v.  Ivea^  2  Hill,  355.) 

When  an  act  is  required  to  be  performed  within  a  certain 
time,  e.  g,^  thirty  days  after  some  other  act,  it  may  be  done  at 
any  time  on  the  thirtieth  day,  without  regard  to  the  time  of 
day  upon  which  the  precedent  act  was  performed.  {Cornell 
V.  MovUon^  3  Denio,,  15.) 

Sunday^  when  reckoned.] — ^It  is  well  settled  in  this  State,  that 
Sunday  must  be  reckoned  when  it  is  an  intermediate  day ; 
(except  on  a  two  days'  notice,  as  to  which,  see  infra.)  (Taylor 
V.  CorUere,  8  How.  386 ;  IRng  v.  DowdaU^  2  Sand.  132 ; 
Boston  V.  Cha77iberlin^  3  How.  413 ;  and  so  held  in  JlPIntosh 
V.  Oreat  Western  R.  -ff.,  1  Hare,  330.) 

But  it  has  been  held  that  a  two  days'  notice  given  on  Satur- 
day for  Monday,  was  not  good.  (  Whipple  v.  Williams,  4  How. 
28 ;  Rose  v.  ITGregw,  12  Mees.  &  Wei.  518  ;  Wardle  v.  Ackr 
land,  2  Dowl.  P.  C.  30 ;  Orosjean  v.  Manning,  .2  Cromp.  A 
Jer.  635 ;  Maaywdl  v.  Phillips,  6  Ve8ey,*146.) 

And  where  a  statute  limited  certain  proceedings  to  two  days, 
hdd  that  Sunday  must  be  excluded.     {Anon.,  2  Hill,  375.) 

But  these  decisions  have  been  disapproved  in  a  later  case. 
{Taylor  v.  Corbiere,  8  How.  386.)  And  the  question  is  said 
to  have  been  decided  contra,  in  a  general  term  of  the  K.  Y. 
Com.  Pleas.    (See  Voorhies'  Code,  [6th  ed.]  U3g.) 

At  any  rate,  if  an  oppressive  or  fraudulent  use  is  made  of  the 
intervention  of  Sunday, — e.  g.,  by  serving  a  notice  late  on  Satur- 
day for  a  proceeding  early  on  Monday  morning,  with  intent  to 
obtain  an  advantage ;  such  proceeding  will  be  set  aside.    (See 
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Taylor  v.  Corbiere^  8  Hx)w.  386 ;  Whipple  v.  Williams'  4  How. 
80.) 

Tims  for  publication  of  notices!] — ^The  time  for  publication 
of  legal  notices  is  compated  so  as  to  exclude  the  first  day  of 
publication,  and  to  include  the  day  on  which  the  act  or  event, 
of  which  notice  is  given,  is  to  happen,  or  which  completes  the 
full  period  required  for  publication.    {Ante^p.  148,  §  425.) 

Art.  6. — Enlargem>ervt  of  Time. 

1.  By  a  judge.] — "  The  time  within  which  any  proceeding 
in  an  action  must  be  had,  after  its  commencement,  except  the 
time  within  which  an  appeal  must  be  taken,  may  be  enlarged, 
upon  an  affidavit  showing  grounds  therefor,  by  a  judge  of  the 
court,  or  if  the  action  be  in  the  Supreme  Court,  by  a  county 
judge.''    (^n^,i?.  143,§405.) 

The  affidavit,  or  a  copy  thereof,  must  be  served,  with  a  copy 
of  the  order,  or  the  order  may  be  disregarded.  {Ante^  p.  143, 
§405.) 

This  section  does  not  apply  to  an  order  of  the  cowrt^  nor  does 
it  limit  the  powers  of  the  court.  {Haase  v.  New  York  Cen- 
tral R.  B.j  14  How.  435  ;  Traver  v.  8Uvema/U^  2  Code  Eep. 
97 ;  and  see  JBVy  v.  Bennett^  [Hoffman,  J.,3  7  Abb.  866.) 

It  seemly  that  it  does  not  apply  to  an  order  enlarging  time  to 
make  a  case  or  prepare  exceptions,  granted  by  the  jvdge  who  \ 
tried  the  coMse^  upon  his  own  knowledge  of  the  facts.  \Thompson 
T.  Blanchardy  1  Code  Rep.  105.) 

It  does  not  apply  to  an  order  staying  proceedings  merely. 
{Lwngdon  v.  WUkeSy  Code  Rep.  N.  S.  11.) 

This  section  does  not  give  a  judge  power  to  allow  an  act  to 
be  done,  by  an  order  granted  after  the  time  for  performance 
has  expired.  Relief  should  be  then  obtained  from  the  court. 
(See  ante^p.  69,  §  174;  Sheldon  v.  Wood,  14  How.  19.) 

3.  By  the  court.'] — The  court  may,  in  its  discretion  and  on 
such  terms  as  may  be  just,  allow  any  act  to  be  done,  after  the 
time  limited  by  the  Code,  or  may,  by  an  order,  enlarge  such 
time.    {Ante,  p.  69,  §  174.) 

Under  this  provision,  the  court  may  allow  exceptions  to  be 
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filed  nunc  pro  tunoy  after  the  time  for  doing  so  has  expired. 
{Shddm  y.  Wood,  U  How.  19.) 

Computation  of  time  under  order  or  oofiserU  enlarging  it.] — 
If  the  order  or  consent  allow  so  many  days'  "  further  time  "  or 
"  additional  time/'  the  days  so  allowed  must  be  added  to  the 
time  which  the  party  applying  for  it  had,  independently  of  the 
order.  (Semble,  SchmcJc  v.  M^Kie,  4  How.  247;  Lwne  v. 
Parsons,  6  Dowl.  P.  0.  861 ;  AspvMJoaJl  v.  Smyth,  2  J.  B. 
Moore,  655 ;  8  Taunt.  592 ;  and  see  Lefevre  v.  Molvneux,  6 
DowL  P.  C.  153  ;  THnd&r  v.  Smedley,  3  Dowl.  P.  C.  89.) 

If  the  order  sinlply  gives  so  many  days'  "  time  to  plead," 
etc.,  without  using  the  word  "  further  "  or  anything  equivalent 
thereto,  the  time  will  run  from  the  date  of  the  order,  and  not 
from  the  expiration  of  the  legal  time  to  which  the  party  was 
entitled  as  of  right.  {Lane  v.  Poisons,  5  Dowl.  P.  C.  361 ; 
Simpson  v.  Cooper,  2  Scott,  840.) 

Art.  7. — Proof  of  Service. 

Affidavit  of  service,'] — ^In  ordinary  proceedings,  as  upon 
motions  and  summary  applications,  an  affidavit  of  service  in 
due  form  and  manner,  is  sufficient  proof  of  the  fact. 

And  service  of  a  notice  may  now  be  proved  upon  the  trial  of 
an  action,  or  in  any  judicial  proceeding  by  an  affidavit  of 
service,  on  first  proving  that  the  person  making  such  affidavit 
is  dead  or  insane.    {Zaws  1858,  cL  244:,  p.  394.) 

In  any  case,  an  affidavit  of  service  is  only  presumptive  proof, 
and  may  be  repelled  by  proof  that  such  service  was  not  actually 
made.  {Zanos  1858,  ch,  244 ;  see  BvJMey  v.  BulMey,  6  Abb. 
807 ;   Van  Pensselaer  v.  Chadwick,  7  How.  297.) 

An  affidavit  of  service  must  of  course  be  made  by  the  person 
who  made  the  service.'  An  affidavit  by  A.  that  he  saw  B. 
sprve  C,  would  unquestionably  be  insufficient,  unless  in  a  very 
special  case, — as  for  example,  where  B.  had  been  injured  or 
become  incapacitated,  after  service,  and  before  he  had  time  to 
make  the  affidavit. 

Where  a  clerk  had  left  the  State  after  making  service  and 
indorsing  a  memorandum  of  the  same;  an  affidavit  by  the 
attorney,  that  he  was  informed  by  the  clerk,  and  believed  that 
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he  had  made  such  service,  was  hdd  sufficient.    {Jackson  v. 
H(mdy  8  Gaines,  131.) 


§50. 

Affidcmt  of  Personal  Service  on  a  Pa/rty. 

[Substa/ntiaHy  as  t^pon  service  of  Sfmnmons^  §  25.] 


§51. 

Affidavit  of  Personal  Service  on  the  Attorney. 

[TiOe  of  Cause.l 

County  .op  [Mokbok]  :  A.  B.  of  said  County,  being  duly 

sworn,  says ;  that  on  the  ....  day  of ,  18  .  .,  he 

served  a  [notice  of  motion  of  which  the  within  is  a  copy,  and 
copies  of  the  affidavits  annexed]  on  [James  L.  Angle,  Esq.] 
attorney  for  the  [plaintiflF],  by  delivering  the  same  to  him  per- 
sonally. 

[c/uro^.]  A.  B. 

§52. 
Affidamt  of  Service  on  Clerk  in  Office. 

[As  in  §  51,  to  the  words  "  the  same  to"]  the  clerk  of  said 

attorney,  tiiien  being  in  his  office,  [No st]  in  the 

[city  of  Bochester],  [the  said  attorney  being  absent  from  the 
same]. 

IJiirat.]  A.  B. 


It  is  not  necessary  to  state  that  the  attorney  was  absent. 
Service  on  the  clerk  is  good,  though  the  attorney  be  present. 
(Jackson  Y.  Yale,  1  Cow.  215.) 

An  affidavit  of  service  on  a  clerk  must  state  that  the  clerk 
was  in  the  office  of  the  attorney  at  the  time.  {Paddock  v. 
B^Ae^  2  Johns.  Cas.  117 ;  Jackson  v.  OHes,  3  Caines,  88.) 
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But  it  need  not  state  the  name  of  the  clerk.    {Tremper  v. 
Wrighty  2  Caines,  102.) 


§  53. 
Affidavit  of  Service  by  MaU. 

[TiOe  €f  Cause.] 
County  of  [Monroe]  :  A.  B,  being  duly  swom,  says :  ■ 

1.  That  he  is  clerk  to  [John  W.  Stebbins,]  Esq.,  attorney  for 
the  [plaintiff]  in  this  action,  and  resides  in  the  city  of  [Ro- 
chester]. 

2.  That  the  said  [John  W.  Stebbins,  Esq.,  also]  resides  in  the 
[said  city]. 

3.  That,  as  deponent  is  informed  and  belicTes,  [Grordon  L. 
Ford,  Esq.,]  attorney  for  the  [defendant],  resides  in  [Brook- 
lyn], 

IWTien  tke  places  a/te  dbecv/re^  ii  may  he  wM  to  state: 
4.  That  there  is  a  regular  (daily,  or  otherwise^  communication 
by  mail  between  the  s^id  places.] 

4.  [or,  6.]  That  on  the  ...  .  day  of ,  18  .  .,  depo- 
nent served  [a  notice  of  which  the  within  is  a  copy,  e^,  eteJ] 
on  said  attorney  for  [defendant],  by  putting  the  same  in  the 
post-office  at  [Rochester]  aforesaid,  properly  folded  and  ad- 
dressed to  him  at  [No street,  Brooklyn]  aforesaid, 

and  paying  [six]  cents  postage  thereon. 

A.  B. 
[Jurat.'] 


Adnmsion  of  service,] — ^It  is  customary,  and  preferable,  to 
obtain  an  admission  of  service  from  the  attorney,  which  is  in- 
dorsed upon  a  copy  of  the  paper  served,  to  the  following 
effect : 
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§54. 
Admission  qf  Service. 

1  admit  due  service  of  a  copj  of  the  within. 

James  L.  Angle, 
PlairUiJTs  Attorney. 


An  admission  of  "  diie  servicey^  is  a  waiver  of  want  of  full 
notice,  though  it  be  a£Srmatively  shown  that  the  service  was 
not  made  in  time.  {Strwoer  v.  Ocean  Ins.  Co,y  9  Abb.  27 ; 
Talman  v.  BameSy  12  Wend.  228.) 

A  mere  admission  of  '^service*'  does  not  have  such  an 
effect.  It  concedes  the  mcmner  to  have  been  correct,  bat  not 
the  Ume.    {Francis  v.  I&tts,  2  Hill,  363.) 

The  court  will  presume  the  signature  of  the  attorney  to  an 
admission,  to  be  genuine,  until  the  contrary  is  shown.  (See 
Bij^ley  v.  JBurgesSy  2  Hill,  361.) 

Art.  8. — Irreg^ular  Service. 

Irregularities  in  the  manner  of  service,  like  all  other  mere 
irregularities,  are  waived  by  retaining  the  paper  served,  or 
acting  upon  it.  (See  Georgia  Lwrnber  Go.  v.  Strong^  3  How. 
246 ;  see  also  Hunter  v.  Lester^  10  Abb.  263 ;  Myers  v.  Over- 
ton,  2  Abb.  844.) 

A  paper  improperly  served  should  be  promptly  returned, 
with  a  statement  of  the  reasons  for  so  doing.  (See  Wilkin  v. 
Oilman^  13  How.  225.) 

It  may  be  returned  at  any  time  within  twenty-four  hours 
after  service.  (See  JIT  Gown  v.  Leavenworth^  8  Code  Rep.  161 ; 
2  E.  D.  Smith,  31 ;  compare  Sahin  v.  Johnson^  7  Cow.  421.) 

Abt.  9. — Papers  to  le  filed. 

All  papers  used  before  the  court  in  an  action  must  be  filed 
with  the  clerk  of  the  court. 

Thud,  the  summons  and  pleadings  must  be  filed.  {Ante, 
p.  146,  §  416.) 

All  the  papers  used  on  a  motion  are  required,  by  a  rule  in 
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the  Superior  Court  of  New  York  city,  to  be  filed ;  and  the 
practice  is  the  same  in  other  courts.  (See  (mUyp.  229,  Bvles 
Superior  Court.) 

If  the  summons  and  pleadings  are  not  filed  as  above  required, 
within  ten  days  after  their  service,  the  adverse  party  may,  upon 
proof  of  the  omission,  obtain  an  ear  parte  order  fh>m  a  judge 
that  the  same  be  filed  within  a  specified  time,  or  be  deemed 
abandoned.    {AnUj  p.  146,  §  416.) 

The  court  will  permit  a  party  to  file  a  pleading  after  the 
time  limited  in  an  order,  if  the  omission  be  explained,  e,  ^., 
where  a  copy  was  filed  instead  of  the  original.  {Short  v.  JV^, 
2  Sand.  639.)  / 

The  party  who  is  required  by  an  order  to  file  a  pleading,  is 
not  bound  to  give  the  adverse  party  notice  of  having  done  so. 
{Douoy  V.  JBbyt,  Code  Kep.  K  S.  286.) 
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TITLE    VI. 

PABTIB8. 

Chaptbb  XX.  Parties  PlaintilT. 
XXI.  Parties  Defendant. 
XXII.  Parties  under  Disabilities. 
XXIIL  Change  of  Parties. 

Chapter  XX. 

OV  PASTIES  PLAINTIFF. 

AmcLB  1.  Action  to  be  brought  in  the  name  of  the  real  party  in  interest 
2.  Who  is  the  real  party  in  interest 
8.  Assignment  of  things  in  action. 
4.  Instances  of  assignable  causes  of  action. 

6.  Instances  of  causes  of  action  not  assignable. 
t»  How  assignment  may  be  made. 

7.  Consideration  for  assignment 

8.  What  is  conveyed  in  an  assignment 

9.  Splitting  causes  of  action  by  assignment 

10.  Set-oir  against  assignee. 

11.  Persons  spedally  empowered  to  sue. 

12.  Who  may  be  joined  as  plaintiifs. 
18.  Who  must  be  joined. 

14.  Who  must  not  be  Joined. 

1$.  Bemedy  of  defendant  against  error. 

Abt.  1. — Action  to  he  brought  in  the  name  qf  the  Heal  Paniy 
^  m  Interest 

The  defendant  has  a  right  to  satisfy  himself  that  he  is  sued  bj 
a  real  plaintiff,  and  that  the  action  is  lanA  fide.  For  this  pur- 
pose the  court  will,  in  proper  cases,  order  the  plaintiff's  attor- 
ney to  show  his  client's  residence,  and  his  own  authority  to  sue. 
(See  Ninety-nine  Plairdiffe  v.  YanderhUt^  4  Daer,  632 ; 
1  Abb.  193 ;  Worton  v.  Smithy  6  J.  B.  Moore,  110  ;  Johnson 
V.  BirUfy^  5  Bam.  &  Aid.  540.) 

In  actions  of  ejectment,  a  written  authority  is  required  by 
statute.  (3  R.  S.  {5th  ed.)  593 ;  [2  id.  305.]  8ee  Howard  t. 
Hawofrd^  11  How.  80.) 

^  Every  action  must  be  prosecuted  in  the  name  of  the  real 
par^  in  interest,"  except  as  follows :    (wln^,^.  45,  §  111.) 
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1.  "  An  executor  or  admioiBtrator, 

2.  A  trofitee  of  an  express  trost,  or 

3.  A  person  expressly  authorized  bj  statute,  may  sue,  with* 
out  joining  with  him  the  person  for  whose  benefit  the  action  is 
prosecuted."    {Ante,  p.  46,  §  113.) 

'^  A  trustee  of  an  express  trust,  within  the  meaning  of  this 
section,  shall  be  construed  to  include  a  person  with  whom,  or 
in  whose  name,  a  contract  is  made  for  the  benefit  of  another." 
(Ibid.) 

The  Oode  has  substantially  adopted  the  old  equity  rule  in 
relation  to  parties.  {Commg  v.  Oreene^  23  Barb.  44 ;  Seoar  v. 
Keller^  4  Sand.  419 ;  ^rownaon  v.  Gifford^  8  How.  395 ;  RoUenr 
beck  V.  Van  Valkenburg,  5  id.  284 ;  WaUaee  v.  Eaton^  id.  100.) 

Aet.  2. —  W7u>  is  the  real  Party  in  Interest. 

PoesessionJ] — Possession,  without  title,  is  still  sufficient  to 
give  an  ''  interest,"  as  against  all  but  the  real  owner.  {Pad- 
dock V.  Winffj  16  How.  547 ;  and  see  Palmer  v.  Aldridge^  16 
Barb.  134  ;  Whitney  v.  Wright^  15  Wend.  171 ;  Jackson  v. 
Harder^  4  Johns.  211 ;  Jackson  v.  Hazen^  2  Johns.  24.) 

And  tiHe^  as  the  right  to  the  amount  due  upon  a  note,  is  held 
sufficient  to  maintain  a  suit,  without  possession.  {Selden  v. 
Prvngle,  17  Barb.  468 ;  Smith  v.  IPClure,  5  East,  477.) 

Possession  of  a  negotiable  bill  or  note  is  primA  facie  evidence 
of  title.  {Jamies  v.  ChaJmers^  6  N.  Y.  [2  Seld.]  214 ;  affirming 
S.  C.  5  Sand.  52 ;  Moti/ram  v.  MiRs^  1  Sand.  40 ;  Smith  v. 
Schmck^  18  Barb.  345.) 

Nor  is  this  presumption  repelled  by  showing  that  it  came  into 
the  hands  of  the  holder  after  it  was  due.  {James  v.  Chalmers^ 
6  N.  Y.  [2  Seld.]  214  ;  Smith  v.  Schanckj  18  Barb.  345.) 

PossesBion  of  a  non-negotiable  note  giv€«  no  presumption  of 
title.    {Barrick  v.  Austin^  21  Barb.  242.) 

The  holder  of  a  negotiable  instrument,  who  has  purchased  it 
in  good  faith,  is  the  real  party  in  interest,  although  he  has  only 
agreed  to  pay  for  it  after  its  collection.  {Cumings  v.  Morris^ 
8  Bosw.  560.) 

But  if  such  purchaser  have  agreed,  in  case  he  does  not 
recover  and  pay  for  it,  that  he  will  return  it  to  the  seller,  the 
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latter  is  the  real  party  in  interest.    {KiUmore  v.  Culver,  24 
Barb.  656.) 

AfferU.] — Where  a  contract  is  made  by  an  agent,  purely  and 
avowedly  "  as  agent  for  A.  B.,"  an  action  upon  such  contract 
mast  be  brought  by  the  principal,  and  cannot  be  maintained 
by  the  agent  for  the  benefit  of  such  principal.  {Cansiderant  v. 
Brifi>aiie^  2  Bosw.  471.  Reversed,  however,  in  Court  of 
Appeals.    See  N.  Y.  Trana.,  Dec.  31, 1860.) 

Where  au  agent  makes  a  contract  in  his  own  name,  without 
referring  in  the  contract  to  his  principal,  the  latter  is  the  real 
party  in  interest,  and  may  su^  in  his  own  name.  (  Van  Lien  v. 
Byrnes^  1  Hilton,  189  ;  Erichson  v.  Compton,  6  How.  471 ;  Jjme 
V.  Cciv/mhus  Ins.  Co.,  2  Code  Rep.  65.) 

Or  the  action  may  be  brought  by  the  agent.  {Morgan  v.  Reid, 
7  Abb.  216.) 

CaoenaM^ — ^The  proper  person  to  sue  for  a  breach  of  cove- 
nant by  a  lessee,  is  the  landlord  at  the  time  the  covenant  was 
broken,  even  though  he  afterward  parted  with  his  right  to  the 
property.    {Beach  v.  Barons,  18  Barb.  315.) 

Agreement  to  pay  a  third  person.] — ^Where  A.  purchased 
property  at  auction  from  B.,  and  agreed  with  B.  that  he  would 
pay  the  auctioneer's  fee,  held  that  the  auctioneer  could  sue  A. 
therefor.  {MuUer  v.  Maxwell,  2  Bosw.  359  ;  see  Lamrence  v. 
Fox,  20  N.  Y.  268.) 

Nuisoflice^ — An  action  for  a  ^Mic  nuisance  must  be  brought 
by  the  attorney-general.  {Davis  v.  Mayor  of  N.  Y.,  14  N.  Y. 
626  ;  2  Duer,'  667 ;  and  cases  cited.) 

Unless  it  occasion  special  injury  to  some  private  person,  who 
may  then  sue  alone.  {Fbid. ;  MUhau  v.  Sharp,  7  Abb.  220 ; 
Wetmare  Y.Story,  8  id.  294 ;  Soltau  v.  De  Held,  2  Sim.  N.  S. 
151 ;  Abey.'-Qm.  v.  Foi^les,  2  Myl.  &  Cr.  129.) 

Art.  8. — Assignment  of  things  in  Action. 
The  Code  does  not  ^*  authorize  the  assignment  of  a  thing  in 
action  not  arising  out  of  contract."    {Ante,  p.  45,  §  111.) 

It  gives  no  autiiority  to  assign  any  right  of  action  which  was 
not  assignable  before.    {Hbdgman  v.  Western  J?*  J?.,  7  How. 

29 


1 


450  OP   PARTIES   PLAINTIFF. 

Assignment  of  things  in  action.  Assignable  causes  of  action. 

493 ;  PwtpU  V.  Sudsm  JR.  E.  Co.,  4  Duer,  74 ;  1  Abb.  33; 
Thurman  v.  WeOa,  18  Barb.  600.) 

And  actions  for  personal  injuries  die  with  the  person,  and  are 
not  assignable.  {Ibid.  ;  and  see  Zabriskie  v.  Smith,  13  N.  Y. 
[3  Kern.]  333.) 

Those  rights  of  action  which  would,  on  the  death  of  the  party, 
pass  to  his  executor,  are  of  course  assignable.  {BuUer  v.  If.  Y. 
and  Erie  B.  JR.,  22  Barb.  110 ;  Hodgman  v.  We^.  R.  R.,  7 
How.  493 ;  PurpU  v.  Hvdsmi  R.  R.,  4  Duer,  74 ;  1  Abb.  33 ; 
Iloyt  V.  Th/mpBon,  5  N.  T.  [1  Seld.]  Z^l^per  Paige,  J.) 

Causes  of  action  in  tort,  where  the  action  is  brought  for 
damage  to  the  e%taie,  and  not  for  personal  suffering,  may  be 
assigned.  {Ihid. ;  and  see  JM'Kee  v.  Judd,  12  N.  T.  [2  Kem.] 
622 ;  Hayt  v.  Thompsm,  5  N.  Y.  [1  Seld.]  347 ;  HaU  v.  Robin- 
son, 2  N.  Y.  [2  Corns.]  293.) 

Art.  4. — Jnsicmces  of  Oaxises  of  Action  assignuble. 

A  claim  against  a  carrier,  for  loss  of,  or  injury  to  goods,  or  ne- 
gligence in  delivery.  (  Waldron  v.  WiUa/rd,  17  N.  Y.  466 ;  Smith 
V.  N.  H.  R.  R.  Co.  16  How.  277 ;  28  Barb.  605 ;  Foy  v.  Troy  and 
Boston  R.  R.,  24  Barb.  382.  Thurman  v.  Wdls,  18  Barb.  500, 
contra,  is  overruled.  See  M^Kee  v.  Judd,  12  N.  Y.  [2  Kern.] 
622.     See  also  Stanton  v.  Ldamd,  4  E.  D.  Smith,  90.) 

A  claim  for  compensation  for  causing  the  death  of  a  person 
by  wrongful  act,  where  the  next  of  kin  or  administrators  may 
sue.  {Quin  v.  Moore,  15  N.  Y.  436  ;  see  Doedt  y.WiswaU, 
15  How.  145.) 

A  claim  upon  a  policy  of  life  insurance  made  in  favor  of  the 
insured  himself.  {St.  John  v.  Amer.  Ins.  Co.,  12  N.  Y.  [3  Kem.] 
31.) 

A  claim  on  a  policy  of  fire  insurance.  {Fowler  v.  iT.  Y.  In- 
demnity Ins.  Co.,  23  Barb.  151 ;  and  see  Mellen  v.  JffamHtan 
Ins.  Co.,  17  N.  Y.  609.) 

A  claim  against  an  innkeeper  for  money  stolen  from  his 
guest.    {Stanton  v.  Zeland,  4  E.  D.  Smith,  90.) 

Unliquidated  damages  on  a  breach  of  contract  {Jifonahan 
v.  Story,  2  E.  D.  Smith,  393 ;  Mwnson  v.  Riley,  id.  130.) 

An  unfulfilled  contract  for  service  and  delivery  of  goods. 
{Field  V.  Mayor  of  JST.  Y,  6  N-  Y.  [2  Seld.]  179.) 
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A  claim  on  guarantee.    {Small  v.  Sloan,  1  Bosw.  355.) 

And  a  claim  on  contract  is  assignable,  although  mixed  with 
charges  of  fraud.  {Brady  v.  BiaseU^  1  Abb.  76 ;  French  v. 
WhiU,  5  Dner,  254.) 

A  claim  for  services,  not  legally  enforceable  at  the  time  of 
the  assignment,  but  subsequently  paid  under  a  special  act  of 
Congress.  {MUnory.  Metz,  14  Curtis  U.  S.  261 ;  16  Peters,  221.) 

A  claim  for  an  illegal  capture.  {Couch  v.  Ddaplaine^  2  N.  T. 
[2  Coms.]  397 ;  Comegys  v.  Vasse^  1  Peters,  193.) 

A  claim  for  money  lost  at  play.  {Meech  v.  Stoner^  19  N.  T. 
29  ;  overruling  Weyburn  v.  White^  22  Barb.  82.) 

A  claim  to  recover  an  overpayment,  made  under  fraudulent 
representations.     {Sheldon  v.  Wood^  2  Bosw.  276.) 

It  has  been  doubted  whether  a  claim  for  a  balance  of  ac- 
count, due  on  the  settlement  of  partnership  affairs,  is  assign- 
able ;  (so  at  least  says  the  head-note  to  Spring  v.  BaJcer^  1 
Hilton,  526,  though  we  think  the  language  of  the  court  refers  to 
the  statement  of  the  claim,  and  not  to. its  assignability).  There 
does  not  seem  to  be  any  reason  or  precedent  against  its  assigna. 
bility.    (See  Marquand  v.  JV.  T,  Manufg  Co.^  17  Johns.  525.) 

A  claim  for  the  conversion  of  personal  property  is  assign- 
able. (  Whiitaker  v,  MerriU,  30  Barb.  390  ;  Waldron  v.  WU- 
lard,  17  N.  Y.  466  ;  M'Kee  v.  Judd,  12  N.  Y.  [2  Kern.]  622.) 

Abt.  5. — Ca/aaea  of  Action  not  a>88igndble. 

An  action  for  a  simple  tort  and  special  injury  to  the  person. 
{Purple  V.  Hudson  B.  B.  Co.,  4  Duer,  74 ;  1  Abb.  33.) 

For  false  representations  causing  Toss.  {Zabrishie  v.  Smith, 
13  N.  Y.  [3  Kern.]  322 ;  Ryelop  v.  BoundaU,  11  How.  97 ;  4 
Dner,  660.  >  But  see  Haight  v.  Ilayt,  19  N.  Y.  464.) 

For  breach  of  promise  of  marriage.  (See  Zabrishie  v.  Smith, 
13  N.  Y.  [3  Kern.]  333.) 

To  cancel  notes,  etc.,  on  the  ground  of  usury.  {Boughton  v. 
Smith,  26  Barb.  635.) 

A  right  resting  in  courtesy  is  not  assignable.  {Munsell  v 
Lewis,  4  Hill,  642.) 

A  debtor  cannot  sell  claims  against  himself.  (  Van  Sooter  v. 
ZefertSy  11  Barb.  140.) 
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Abt.  6. — n<no  AssignmerU  may  he  made. 

Things  in  action  may  be  assigned  bj  writing  without  seal,  or 
even  orally,  by  delivery.  (  Waldron  v.  BaJcer^i:  E.  D.  Smith,  440 ; 
Uaatinffs  v.  ITEirUey^  1  id.  277 ;  HinUe  v.  Wan^ier^  17  How. 
(J.  S.  ^68 ;  Homer  v.  Wood,  15  Barb.  371 ;  Ford  v.  St^4xH, 
19  Johns.  344 ;  Brtgge  v.  Dorr,  id.  96 ;  Daioeon  v.  Cole,  16  id. 
54 ;  Hunyon  v.  MereereaM,  11  id.  638.) 

As  to  assignments,  which  although  loosely  drawn,  have  been 
held  sufficient,  see  Waidrwh  v.  WiUard,  17  N.  T.  466 ;  JtKee 
V.  e/tida,  12'  N.  T.  [2  Kern.]  622  ;  Ayleswarth  v.  Brovmj  10 
Barb.  170 ;  People  v.  Fleming,  4  Denio,  141 ;  Dickenson  v. 
PhUUpSy  1  Barb.  468. 

An  assignment  with  the  name  in  blank  is  good,  and  the  re- 
ceiver of  such  assignment  may  fill  in  a  third  person's  name, 
and  deliver  to  him:    (  WcUdran  v.  Baker,  4  £.  £>.  Smith,  440.) 

Production  of  the  assignment  on  trial,  after  due  proof  of  its 
execution,  is  sufficient  evidence  of  its  delivery  to  the  plaintiff 
{Story  V.  Bishcpy  4  E.  D.  Smith,  423.) 

Art.  7. — Consideration  for  Assignment. 

The  assignee  of  a  thing  in  action  is  not  usually  obliged  to 
show  any  consideration  for  the  assignment.  The  assignor 
might  give  it  away  if  he  chose,  and  the  assignee  would  have  a 
perfect  right  to  sue  upon  it.  {Richa/rdson  v.  Mead^  27  Barb. 
178  ;  MiUs  v.  Fox,  4  E.  D.  Smith,  223  ;  Beaeh  v.  Raymond, 
2  id.  500  ;  Clark  v.  Downing^  1  id.  406 ;  Burtnett  v.  Gtoynne, 
2  Abb.  81 ;  A7'ihMr  v.  Brooks,  U  Barb.  535.) 

But  if  the  defence  is  such  as  would  defeat  the  original  bolder, 
or  any  one  except  a  purchaser  for  value,  then  proof  of  consi- 
deration is  of  course  essential.  (See  James  v.  Chalmers,  S  Sand. 
52 ;  6  N.  T.  [2  Seld.]  214 ;  BriOane  v.  Prati,  4  Denio,  63.) 

So,  if  it  be  alleged  that  the  assignment  is  a  mere  sham,  and 
that  the  suit  is  prosecuted  for  the  benefit  of  the  pretended 
assignor,  evidence  that  there  was  no  consideration  may  be  use- 
ful in  connection  with  other  matter,  but  is  of  no  avail  by  it- 
self. {Burtnett  v.  Choynne,  2  Abb.  81 ;  and  see  BeUr.DreWy 
4  E.  D.  Smith,  62  ;  KiUmore  v.  Oulvery  24  Barb.  656.) 
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Abt.  8. —  Wkat  is  cofiAMyed  in,  an  Aasignmrnt. 

The  assignment  of  a  debt  carries  with  it,  as  ^  an  ihcident,  all 
collateral  securities  held  by  the  assignor,  although  not  specified. 
{ParmeleeY.  Datm^  23  Barb.  463;  Jackwn  v.  Btodgett^  5 
Cow.  206 ;  Pattiaan  v.  ffuO^  9  Cow.  747 ;  Curtis  y.  Tyler,  9 
Paige,  435;  lanffdon  v.  Bud^  9  Wend*  84;  Henderson  v. 
Herrod,  10  8me.  &  M.  683.) 

An  assignnient  of  a  jndgment  gives  the  assignee  a  right  to 
sue  upon  an  undertaking  given  in  course  of  the  action.  {Bow- 
doin  ▼.  Colemanj  8  Abb.  431 ;  6  Duer,  182.) 

As  to  the  effect  of  an  assignment  of  an  undertaking  in  a  cause, 
«ee  Morange  ▼.  Mudge,  6  Abb.  243. 

An  assignment  of  stock  in  a  corporation,  passes  the  growing 
profits.    (Katie  v.  Bloodgood,  7  Johns.  Ch.  Rep.  108.) 
*    The  assignor  of  a  note  impliedly  warrants  that  the  note  is 
valid,  and  binding  on  the  makers.     {Erwin,  v.  Daume^  15 
N.  Y.  575.) 

So,  in  an  assignment  of  a  judgment — that  it  is  due  and  un- 
satisfied. {Fumiee  v.  Ferguson,  15  K  Y.  439 ;  Lile  v.  Biojh 
kins,  12  Sme.  &  M.  301.) 

The  assignment  of  a  chattel  after  conversion  does  not  pass 
Jthe  claim  for  the  conversion,  {DueU  v«  Oudlipp,  1  Hilton, 
166 ;  see  Waldron  v.  WiUard,  17  N.  Y.  467.) 

Assignment  pending  suitJ] — ^A  plaintiff  who  has  no  cause  of 
action  against  a  defendant  when  he  commences  his  action, 
cannot  maintain  his  action  and  recover,  by  purchasing,  after 
issue  joined,  the  cause  of  action  described  in  the  complaint 
{Oarrigue  v.  Loescher,  3  Bosw.  584.) 

Where  a  cause  of  action  is  aligned  after  suit  is  actually 
commenced,  the  assignee,  if  he  continues  the  action,  will  be 
liable  to  the  defendant  for  aU  costs  of  the  suit  {Miller  v. 
FranUiny  20  Wend.  630 ;  Jordan  v.  Sherwood,  10  id.  622.) 

He  will  be  liable  for  the  costs,  in  the  same  manner  as  if  he 
were  a  party,  and  payment  may  be  enforced  by  attachment. 
{Ante,  p.  117,  %  321.) 
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Abt.  9. — SpliUing  causes  of  Action  hy  AssiffmnenL 

A  thing  ill  action  may  be  split  up  in  assignments  to  varions 
parties,  and  each  one  can  sue  for  his  claim.  {Field  v.  Mayor 
of  iV.  r:,  6  N.  Y.  [2  Seld.]  179 ;  Cook  v.  Genesee  Ins.  Co., 
8  How.  514.) 

It  seemsy  however,  that  the  defendant  inaj  insist  upon  hav- 
ing  all  the  assignees  joined  in  one  action.  {Cook  y.  Genesee 
Ins.  Co.,  8  How.  614.) 

~  But  if  a  judgment  has  been  obtained  against  him  by  one 
assignee,  he  is  estopped,  in  an  action  by  another,  from  insisting 
that  the  former  should  bfe  a  party.    (Ibid.) 

(The  ^'splitting  process-"  has  been  used  extensively  againal 
the  city  of  New  York,  in  order  to  multiply  costs,  but  Davibs,  J., 
strongly  condemned  it,  and  said  that  the  city  law-officers  could 
liave  stopped  it  if  they  had  objected.  The  suits  generally  went 
by  default.) 

It  was  formerly  held  that  a  single  cause  of  action  could  not 
be  split  up  into  several  actions  without  the  debtor's  assent. 
See  Mandeville  v.  Welch,  6  Wheat.  288 ;  L(yoe  v.  Fairfield,  13 
Mo.  804.) 

In  an  action  at  law,  under  the  old  practice,  a  single  cause  of 
action  could  not  be  assigned  to  different  parties,  so  that  they 
could  maintain  separate  actions.  {Fldd  v.  Mayor  of  N.  Y.,  6 
N.  Y.  [2  Seld.]  188 ;  MandemUe  v.  Welch,  5  Wheat  288.) 

Whether  a  judgment  could  be  assigned  in  parts — query? 
(Compare  More  v.  T-nmy^uTy  5  Cow.  488,  and  Love  v.  Fair- 
field, 13  Mo.  306.) 

Re-assignment] — ^The  return  of  a  written  assignment  by  the 
assignee  to  the  assignor,  with  the  mutual  understanding  that  it 
is  thereby  cancelled  and  void,  is  a  sufficient  re-assignment  to 
the  latter.    {Ball  v.  Larkin,  3  E.  D.  Smith,  555.) 

Akt.  10. — Set-off  against  Assignee. 

^^  In  the  case  of  an  assignment  of  a  thing  in  action,  the  action 
by  the  assignee  shall  be  without  prejudice  to  any  set-off  or 
other  defence  existing  at  the  time  of,  or  before  notice  of  the 
assignment."    {Ante,  j?..45,  §  112.) 

^^  But  this  section  shall  not  apply  to  a  negotiable  promissory 
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note  or  bill  of  exchange,  traneferred  in  good  faith,  and  upon 
good  consideration,  before  due."    {Ihid,) 

The  Code  does  not  change  the  law  of  set-off  contained  in  the 
Bevised  Statutes.  {Beckwith  v.  JJmon  Bank^  4  Sand.  610 ; 
affirmed,  9  N.  Y.  [5  Seld.]  211.) 

And  where  a  claim,  liquidated  in  amount,  is  assigned  in  good 
faith,  and  for  a  full  consideration,  the  defendant  cannot  set  off 
a  valid  claim  against  the  assignor  which  was  not  actually  dvs 
when  the  assignment  was  made.  {Ibid,;  see  also  Watt  v. 
Mayor  of  N.  Z".,  1  Sand.  23 ;  WeUa  v.  StewaH^  3  Barb.  40  ; 
Solomon  v.  Holty  3  E.  D.  Smith,  139.) 

An  assignee  for  the  benefit  of  creditors  is  not  a  purchaser^ 
and  anything  may  be  set  off  against  him,  that  could  be  set  off 
against  the  assignor.  {Maas  v.  Goodmarij  2  Hilton,  280  ;  and 
see  Van  Heusen  v.  BadcUf,  17  N.  Y.  684 ;  overruling  Keep 
V.  Brovm^  2  Duer,  Y8.)  ^ 

Admissions  of  assignor.'] — ^The  admissions  of  an  assignor, 
made  before  assignment,  cannot  prejudice  the  assignee.  {Tou- 
dey  V.  Barry,  16  K  Y.  600 ;  Booth  v.  Swezey,  8  N.  Y.  [4  Seld.] 
278.) 

Still  less,  if  made  after  assignment  {Banna  v.  Curtis^  1 
Barb.  Ch.  Eep.  263  ;  Garland  v.  Harrison,  1,7  Missouri,  289.) 

Abt.  11. — Persons  spedaUy  empowered  to  sue. 

Certain  persons,  corporations,  governments,  etc.,  are  specially 
empowered  to  sue  in  the  courts  of  this  State,  in  the  same  cases 
as  natural  persons ;  of  which  a  number  of  instances  are  given 
below : 

1.  Who  mjay  sue  on  their  ovm  behalf] — 1.  Corporations  un- 
der the  laws  of  this  State.     {GonsttttUion,  Art.  viii.  §  3.) 

2.  Corporations  of  another  State  or  country,  upon  giving  secvr 
riiyfor  costs  of  suit    (3  E.  8.  {6th  ed,)  766.) 

8.  Foreign  governments,  whether  monarchies  or  republics. 
{Bep.  of  Mexico  v.  BeArangoiz,  6  Duer,  636.) 

4.  Towns  of  this  State.    (1  B.  S.  {5th  ed.)  813 ;  [337.]) 

5.  The  Seneca  Indians.  {Act  of  May  8, 1845.  Seneca  No- 
Hon  y.  Tyler,  14  How.  109.) 
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6.  IifforinerB,  nnder  any  penal  Btatate  giv^ing  the  penalty  to 
informers.    (3  E.  S.  {Uh  ed.)  783 ;  [2  id.  481.]  ) 

7.  Boards  of  health,  as  snch,  cannot  sue  or  be  sued.  {People 
y.  Supervieare  of  Monroe^  18  Barb.  669.) 

II.  TTAo  may  eice  an  hehd^f  of  othere.'] — ^The  following  per- 
sons may  sue,  without  joining  with  them  the  person  for  whose 
benefit  the  action  is  prosecuted. 

ExecutorSy  etc."] — ^Executors  and  administrators.  {AnUyp.  46, 
§  118.) 

An  executor  or  administrator  can  sue,  either  in  his  own 
name,  or  as  executor,  upon  a  note  given  to  him  on  account  of  a 
debt  due  his  testator.  {Merritt  v.  Seaman^  6  N.  Y.  [2  Seld.] 
168 ;  Mowry  v.  AdamSj  14  Mass.  827 ;  Bright  v.  Currier  6 
Sand.  433.) 

So,  for  a  claim  accruing  to  the  estate  after  death  of  the  tes- 
tator or  intestate.  {Ibid.  /  People  v.  Judges  of  Albany^  9 
Wend.  491 ;  and  see  Patohen  v.  Wileony  4  Hill,  67.) 

Indeed,  it  would  seem  most  proper  for  the  executor,  etc.,  to 
sue  in  his  own  name.  {Bright  v.  Currie^  5  Sand.  437 ;  Tdr 
fnage  v.  ChappeUy  16  Mass.  73 ;  Biddle  ▼.  WUkmey  1  Peters, 
692.) 

•  For  he  will  be  liable  for  costs,  although  he  professes  to  sue 
only  as  "  executor."  {People  v.  Judges  of  Albany^  9  Wend. 
491 ;  Barker  v.  Bakery  5  Cow.  268.) 

Under  the  laws  of  1847  and  1849,  giving  a  cause  of  action  to 
the  "  personal  representatives "  of  any  person  killed  ^by  the 
wrongful  act  of  another,  the  executors  or  administrators  have 
the  right  of  action.  {Safford  v.  DreWy  8  Duer,  634 ;  and 
semtley  Quin  v.  Moore,  15  N.  Y.  432.) 

Executors,  in  bringing  an  action,  need  not  join  with  them 
co-executors  who  have  not  qualified.  (8  JR.  S.  {5th  ed.)  201 ; 
Law  1838,  ch.  149 ;  see  Moore  v.  WiUetty  2  Hilton,  522.) 

Trustees.'] — ^Trustees  of  an  express  trust,  including  a  person 
with  whom,  or  in  whose  name,  a  contract  is  made  for  the  benefit 
of  another,    {Ante,  p.  46,  §  113.) 

The  people  of  the  State,  when  bonds  are  given  to  them  for 
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the  benefit  of  others,  are  trastees  of  an  expreea  trust.  {People 
T.  JTartofh  »  N.  Y.  [6  Seld.]  179.) 

Bat  a  bon3  given  by  an  executor,  administrator,  or  guardian) 
may  be  assigned  by  order  of  the  surrogate^  upon  default  of  such 
executor,  etc.,  to  comply  with  a  decree  of  the  surrogate  for  pay- 
ment of  money  to  the  party  interested ;  who  may  prosecute 
thereon  without  joining'  the  people  with  him.  (8  JS.  S.  {&th  ed.) 
S66,  §  19 ;  BaggcU  v.  Bovlgery  2  Duer,  160 ;  see  People  v.  I/ms^ 
8  Abb.  462.) 

But  the  surrogate  ^^  may  cause  to  he  prosecuted  "  the  bond  of 
an  executor  or  administrator,  for  non-performance  of  a  decree. 
(3  R.  8.  ipth  ed.)  204,  §  19 ;  La/ws  1%Z0,  ck.  320,  §  23.) 

And  in  such  case,  the  suit  should  be  brought  in  the  name  of 
the  people.    {People  v.  ZawSy  3  Abb.  452 ;  affirmed^  4  id^  292.) 

Factors  or  agents  doing  business  for  others  in  their  own 
names,  are  trustees  of  an  express  trust  {Morgan  v.  Reid^  7 
Abb.  219  ;  Rowland  v.  PhdUny  1  Bosw.  66  ;  GrvnneU  v. 
Schmidt,  2  Sand.  710 ;  8  Code  Bep.  21.) 

But  brokers,  who  do  not  guarantee  sales,  nor  advance  on  the 
goods  sold,  are  not.    (  White  v.  O/iotUeaUj  10  Barb.  208.) 

Nor  the  consignee  or  indorsee  of  a  bill  of  lading,  who  is  not 
the  owner  or  shipper  of  the  goods.  (Semble,  Dows.v.  Cobby 
12  Barb.  310.) 

An  aucUoneer,  who  sells  goods  for  a  third  person  in  his  own 
name,  is  a  trustee,  etc.,  and  may  sue  in  his  own  name  upon 
the  contract  of  Kale.  This  was  the  rule  before  the  Code. 
{Mi/nium  v.  Main,  7  N.  T.  [3  Seld.]  224 ;  Bogart  v.  &  Re- 
gan, 1  E.  D.  Smith,  590.) 

An  assignee  for  the  benefit  of  creditors  is  trustee  of  an 
express  trust,  and  may  sue  without  joining  such  creditors. 
{MeUen  v.  Hamilton  Ins.  Co.y  6  Duer,  101 ;  see  L&uris  v. 
Graham,  4  Abb.  108.) 

The  nominal  proprietor  of  a  bank,  who  has  in  reality  asso- 
ciates interested  wiUi  him,  but  who  conducts  the  whole  busi- 
ness in  his  own  name,  is  a  trustee  within  the  meaning  of  §  118 
of  the  Code.    {Burbank  v.  Beaoh,  16  Barb.  831.) 

A  piece  of  land  was  conveyed  to  several  persons  by  name, 
as  *^  Trustees  of  the  H.  Baptist  Society,"  but  the  society  was 
never  incorporated.    Sever^  persons  claiming  to  be  the  present 
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trnsteeB,  and  successors  of  the  others,  brought  ejectment  for  the 
land.  Ileld^  that  they  could  not  recover.  The  original  trus- 
tees, or  the  society  itself,  were  the  only  parties  authorized  to 
sue.    {Bwndy  v.  BirdsaU^  29  Barb.  81.) 

Where  one  person  deposits  money  of  his  own  and  of  other 
persons  for  an  illegal  purpose,  (a  wager),  he  can  only  sue  for 
his  own  money.  {Ruckmam,  v.  Pitoher^  20  N.  Y.  9 ;  af^g  13 
Barb.  566.) 

A  person  duly  authorized  by  a  foreign  corporation  to  sue  for 
it,  under  the  laws  of  its  own  country,  may  maintain  an  action 
on  its  behalf  in  this  State,  in  his  own  name.  It  seems^  that  he 
is  trustee  of  an  express  trust  {Myers  v.  Machado^  6  Abb.  201, 
204;  see  Fed  v.  JEUiott,  7  id.  483.) 

Receivers^  wnd  committees  of  Iwiatics^  etc.^  appointed  by  the 
Supreme  Court,  may  sue  in  their  own  names,  for  any  debt, 
claim,  or  demand  transferred  to  them,  or  to  the  possession  or 
control  of  which  they  are  entitled  as  such  receiver,  etc.  (3  R, 
S.  {5th  ed.)  136,  §  11 ;  Lam  1845,  ch.  112,  §  2 ;  see  Davis  v. 
Carpenter^  12  How.  287.) 

And  it  seems  that  receivers  and  committees  are  ^^  trustees  of 
an  express  trust."  {Person  v.  Warren^  14  Barb.  494 ;  Davis  v. 
Canrpenter^  12  How.  287 ;  see  Smith  v.  Woodruff,  6  Abb.  65.) 

In  cases  before  the  Code,  it  was  held  that  in  every  instance, 
except  those  specially  named  in  the  Law  of  1846,  supra^  the 
action  must  be  brought  in  the  name  of  the  lunatic,  etc.,  by  his 
next  friend.    {McKiUip  v.  McEiUipy  8  Barb.  552.) 

See  further  under  head  of  "  Receivers,"  chapt  xxxi.  posL 

Persons  authorized  by  statute,"] — Any  person  authorized  by 
statute,  whether  passed  before  or  since  the  Code,  may  sue  with- 
out joining  those  whom  he  represents.     {Ante^  p.  46,  §  113.) 

Counties  of  the  State  must  sue  and  be  sued  in  the  name  of 
the  Board  of  Supervisors.  (2  B.  S.  [5th  ed.]  846  [364] ;  3  id.  774 ; 
[2  id.  473 ;]  and  see  BUI  v.  Bd.  of  Sup.  Livingston  Co.,  12  N.  Y. 
[2  Kern.]  54,  63.) 

"  Actions  may  be  brought  by  the"  following  persons,  "upon 
any  contract  lawfully  made  with  them  or  their  predecessors  in 
their  oflBcial  character ;  to  enforce  any  liability,  or  any  duty 
enjoined  by  law,  to  such  officers,  or  the  body  which  they  re- 
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present ;  to  recover  any  penalties  or  forfeitures  given  to  "  the 
same ;  "  and  to  recover  damages  for  any  injuries  done  to  the 
property  or  rights  of"  the  same. 

1.  The  supervisors  of  a  county ; 

2.  The  loan  officers  and  commissioners  of  loans  of  a  county ; 
^3.  County  superintendents  of  the  poor  ; 

4.  Supervisors  of  towns ; 

5.  Town  overseers  of  the  poor ; 

6.  Town  school  commissioners ; 

7.  Town  commissioners  of  highways; 

8.  Trustees  of  gospel  and  school  lots.  (3  B.  S.  {5th  ed)  774 ; 
[2  id.  473.]) 

These  officers  must  sue  in  their  own  names,  annexing  their 
office,  e.  g,^  "  John  Smith,  as  supervisor  of  the  town  of  Smith- 
field,"  and  not  "  The  supervisor  of  the  town  of  S."  merely. 
{Supervisor  of  OdUway  v.  Stmson^  4  Hill,  136 ;  Comers  of  Cort- 
landviUe  v.  Peck^  5  id.  216;  and  see  Gould  v.  Glms^  19  Barb. 
184 ;  mil  V.  B'd  of  Super,  of  Lwingston  Co.^  12  N.  Y.  [2 
Kern.]  63.) 

This  section  has  no  application  to  suits  against  these  officers. 
(Per  Allen,  J.,  in  Ct.  of  Appeals,  and  per  Supreme  Gt,  8th 
dist.,  EiU  V.  B'd.  of  Sup.  of  Livingston  Go.,  12  N.  Y.  [2  Kern.] 
54,  63.    See  post,  p.  467.) 

Any  joint  stock  company  or  association,  consisting  of  seven 
or  more  members,  may  sue  and  be  sued  in  the  name  of  the 
President  or  Treasurer  for  the  time  being,  and  the  suit  may  be 
continued  by  or  against  his  successor  in  office.  (3  B.  S.  {5th 
ed.)  777 ;  Zaws  1849,  ch.  268.) 

This  provision  is  extended  to  "  any  company  or  association 
composed  of  not  less  than  seven  persons  who  are  owners  of,  or 
have  an  interest  in,  any  property,  right  of  action,  or  demand, 
jointly  or  in  common  ;  c»r  who  may  be  liable  to  any  action  on 
account  of  such  ownership  or  interest."  (3  B.  S.  {5th  ed.)  778 ; 
Zofws  1851,  ch.  456.) 

These  provisions  were  held  to  apply  to  unincorporated  associ- 
ations, formed  without  legislative  authority.  {Tibbetts  v.  Bloody 
21  Barb.  664;  N.  T.  Maa^led  Iron  Works  v.  Smith,  4  Duer, 
374 ;  but  see  query,  Austin  v.  Sea/ring,  16  N.  Y.  117, 125.  See 
alao  Mastersan  v.  BoUs,  4  Abb.  130.) 
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Banks,  (and  it  would  seem,  all  curporationa,)  may  sue  either 
UDder  this  provision,  or  in  their  corporate  name.  (Mt^C  MiMf 
Bank  v.  Judah^  10  How.  135.  Bat  see  Jf.  T.  Mar.  Iran 
Works  V.  &ndth^  4  Duer,  374,  contra.) 

Bat  an  i/ndwidual  banker^  carrying  on  bnsiness  nnder  a  cor- 
porate name,  is  not  a  corporation.  He  should  sue  in  his  own 
proper  name.  {Codd  v.  Rathbone^  19  N.  Y.  40 ;  see  Bank  of 
Havana  v.  Magee,  20  N.  Y.  855 ;  7  Abb.  184.) 

General  partners  in  a  limited  partnership  may  sue  as  if  there 
were  no  other  partners.  (3  B.  S.  {bth  ed.)  63,  §  14 ;  [1  id. 
766.]) 

Sheriffs,  in  proceedings  upon  attachment  under  §  232  of  the 
Code,  m^  sue  in  their  own  name.    {Ante^p.  85.) 

Action  for  penalties.'] — 1.  Under  tlie  Excise  law  of  1857, 
actions  must  be  brought  in  the  name  of  the  ^'  Board  of  Com- 
missioners of  Excise,'^  and  not  in  the  names  of  the  persons 
composing  such  board.  (8  B.  S.  (6th  ed)  944,  -§  23 ;  Loads 
1857,  ch.  628,  §  22 ;  Pomroy  y.  Sperry,  16  How.  211 ;  Board 
qf  Mcise  v.  Dokerty^  id.  46.) 

2.  Under  the  Port  Warden  act  of  1857,  in  the  ^^  name  and 
tiUe ''  of  the  Wardens,  (2  B.  S.  {J^th  ed.)  443,  §  85 ;  Zaw  1867, 
ch.  405.) 

3.  Under  the  Pilotage  law,  in  the  name  of  the  *^  Board  of 
Commissionere  of  Pilots."    (2  B.  S.  {&th.  ed.)  439,  §  78.) 

4.  Under  the  Harbor  Master's  act  of  1860,  in  the  name  of 
the  captain  of  the  port.    {Laws  1860,  p.  756 ;  ch.  436.) 

AuT.  12. —  Who  may  le  Joined  as  Plaintiffs. 

^  All  persons  having  an  interest  in  the  subject  of  the  action, 
and  in  obtaining  the  relief  demanded,  may  be  joined  as  plun- 
tiffs,  except  as  otherwise  provided  in  this  title."  {AnUy  p.  49, 
§117.) 

This  section  assimilates  the  practice  to  that  which  before 
existed  in  the  courts  of  equity.  (Loomis  v.  Broumj  16  Barb. 
838 ;  see  Seoor  v.  Keller,  4  Duer,  419.) 

Injrmction  iondL]^— Where  several  persons  sustained  dam* 
ages  to  unequal  amounts  in  consequence  of  an  injunction,  which 
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had  been  obtained  ou  one  bond  for  the  secarity  of  all — heldy 
that  thej  might  sne  together  on  the  bond,  and  each  recovei^ 
his  epefual  damage.    {Loomds  v.  Brown,  16  ]3arb.  883.) 

Nuisance,'] — Several  persons  having  separate  tenements, 
injured  by  a  common  nnisance,  may  join  in  an  action  to  restrain 
such  nuisance.  {Peck  y.  Elder,  3  Sand.  126 ;  Mvrray  v.  Hay, 
1  Barb.  Ch.  Rep.  62 ;  Reed  v.  Qiffwd,  Hopk.  419 ;  see  con- 
tra,  Hudson  y.  Maduan,  12  Sim.  416 ;  overrnled  in  Mv/rrwy 
y.  Hay.) 

It  seems,  that  iiy  a  case  of  public  nuisance,  the  attorney-gen- 
eral may  join  private  persons  with  him,  who  are  aggrieved, 
though  not  specially  injured.  {Dams  v.  Mayor  of  Jf.  T.,  1 
Duer,  667 ;  [itU  see  S.  C.  14  N.  Y.  626 ;]  semble,  AU'y  Gen.  v. 
Foi^,  2  Myl.  &  Or.  128.) 

Certainly,  such  joinder  may  be  allowed,  if  the  private  suitors 
have  sustained  special  damage.  (See  SoUau  v.  De  Held,  2 
Sim.  N.  S.  ISl.) 

Creditor's  action.'] — Several  judgment  creditors  may  unite  in 
one  '*  creditor's  bill."  {LerUilkon  v.  Moffat,  1  Edw.  456 ;  Dix  v. 
Briggs,  9  Paige,  695 ;  BrinkerJioff  v.  Brovm,  6  Johns.  Ch. 
Rep.  151 ;  and  see  Murray  v.  Hay,  1  Barb.  Ch.  Eep.  62.) 

And  several  creditors,  each  having  a  judgment  for  less  than 
$100,  may  unite  in  one  action  for  more  than  that  amount,  so  as 
to  bring  the  claim  within  the  statute.  {Dix  v.  Briggs,  9  Paige, 
596.) 

And  several  creditors  of  a  corporation,  having  a  common 
interest  in  the  relief  sought,  may  unite  in  one  action.  ^  {Gonro 
v.  Part  Hmry  Iron  Co.,  12  Barb.  28.) 

Tenants  i/n  common.] — In  an  action  for  trespass  on  land,  the 
tenants  in  common  may  be  joined  as  plaintiffs.  {Van  Deusen 
T.  Young,  29  Barb.  9.) 

So  they  may  join  for  rent ;  but  they  are  not  obliged  to  do  so. 
{Jones  V.  Fetch,  8  Bosw.  64.) 

Nvmerofus  parties  in  interest] — (1.)  "  When  the  question  is 
one  of  a  common  or  general  interest  of  many  persons,  or,  (2.) 
whea  the  parties  are  very  numerous,  and  it  may  be  impracti 
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'    Who  may  be  joinecL  Suing  on  behalf  of  others.^  Who  most  join. 

cable  to  bring  them  all  before  the  court,  one  or  more  may  sue 
or  defend  for  the  benefit  of  the  whole."    {Ante^^.  60,  §  119.) 

It  has  been  strongly  intimated  that  the  last  claose  of  this  sec- 
tion refers  only  to  actions  of  an  equitable  nature.  (Per  Duxb, 
J,,  HdbicJU  V.  Pemberton^  4  Sand.  659.) 

To  enable  a  single  plaintiff  to  maintain  a  suit  on  behalf  of 
others,  it  is  not  sufficient  to  allege  that  they  are  so  numerous 
that  it  would  be  impracticable  to  bring  them  into  court,  but  it 
must  be  made  to  appear  that  if  they  were  all  in  court,  they 
could  maintain  the  suit.    {Hoibiokt  v.  Peniberton^  4  Sand.  657.) 

And  if  the  plaintiff  sues  on  behalf  of  an  unincorporated  com- 
pany, the  agreement  by  which  they  are  nnited  should  be  set 
forth,  and  the  authority  of  the  plaintiff  of  record  to  sue.  {Ibid.) 

It  is  the  general  rule,  in  actionafor  injunctions,  that  all  per- 
sons interested  in  the  subject  matter  of  the  controversy  must  be 
made  parties.     {/Smith  v.  Lochuoood^  1  Code  Rep.  N.  S.  320.) 

But  where  such  persons  would  be  very  numerous,  one  person 
can  bring  the  action,  stating  at  the  outset  that  he  sues  for  him- 
self and  all  others  interested,  so  that  the  others  may  come  in  at 
any  time,  and  acquire  interest  in  and  control  over  the  suit. 
{Ibid. ;  M^Kemie  v.  JOAmoureaux^  11  How.  517 ;  and  see 
Roosevelt  v.  Vamum^  12  How.  469 ;  Smith  v.  Lockwood^  13 
Barb.  218 ;  also  Bouton  v.  City  of  Brooldyriy  15  Barb.  375.) 

The  number  must  be  so  great  that  it  would  not  be  merely 
inconvenient^  but  really  impracticable  to  name  them  all.  {Ktrk 
V.  Toung^  2  Abb.  453.) 

Thirty Ji/oe  held  an  insufficient  number  for  this  purpose. 
(/6w?.)  ^ 

Abt.  13. —  Who  must  he  joined  as  Plaintiffs. 

^^  Of  the  parties  to  the  action,  those  who  are  united  in  interest 
most  be  joined  as  plaintiffs  or  defendants,^'  {Ante^  p.  50, 
§  119.) 

'^  But  if  the  consent  of  any  one  who  should  have  been  joined 
as  plaintiff,  cannot  be  obtained,  he  may  be  made  a  defendant, 
the  reason  thereof  being  stated  in  the  complaint."  {Ibid.) 

Assignor  and  assignee.} — It  seems,  that  where  a  bond  has  been 
assigned  as  collateral  security  for  a  debt — the  assignment  to  be 
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Who  most  be  joined.  Partners.  Claimants  on  trust  fund. 

Yoid  when  the  debt  is  paid, — the  assignor  is  a  necessary  party 
to  an  action  brought  by  the  assignee  on  the  bond.  ( Western 
Bank  v.  Sherwood,  29  Barb.  387.) 

Partners^] — ^Ih  actions  brought  for  the  benefit  of  a  partner- 
ship, all  the  partners,  whether  published  or  dormant,  (special 
partners  excepted — see  below) ;  must  be  parties.  {Seoor  v. 
Keller^  4  Dner,  419 ;  overruling  the  old  practice  contra  ;  see 
Clark  V.  MiUer,  4  Wend.  629 ;  Cla/rkson  v.  Carter,  3  Cow.  84 ; 
Leveck  v.  Shafioe,  2  Esp.  468  ;  Mitchell  v.  DaU,  2  Harr.  & 
Gill.  171.) 

But  the  general  partners  in  a  limited  partnership  nnder  the 
Revised  Statutes,  may  sue  without  joining  their  special  partners, 
(i?.  S.  i^th  ed.)  63,  §  14 ;  [1  id.  766.]) 

Pa/rtm>er8  in  two  firm8.'\ — ^Where  one  person  is  a  partner  in 
two  separate  firms,  one  of  which  sues  the  other,  he  may  elect 
to  be  either  plaintiff  or  defendant,  and  the  other  partners  may 
sue  or  defend  without  him.    (Cole  v.  Beynolds,  18  N.  Y.  76.) 

Tenants  in  common,'] — ^In  an  action  for  unlawfully  taking  or 
converting  personal  property,  all  tenants  in  common  must  join. 
{Rice  V.  HoOmbeck,  19  Barb.  665.) 

So,  in  an  action  for  trespass  upon,  or  nuisance  to  land.  (Sem- 
ble.  Bice  v.  HoUenbeck,  19  Barb.  666 ;  and  see  Decker  v.  Im- 
inffston,  15  Johhs.  481 ;  Austin  v.  Bally  18  id.  286.) 

Claimants  on  a  trust  fund.] — In  an  action  against  a  trustee 
for  a  distributive  share  of  a  fund,  which  he  is  bound  to  distribute 
to  different  persons  in  unequal  proportions,  and  the  propor- 
tionate share  of  each  has  not  been  ascertained,  all  who  are 
interested  in  the  distribution  are  necessary  parties  to  the  action. 
(Semble,  Geti.  Mat.  Ins.  Co.  v.  Benson,  5  Duer,  176.) 

But,  when  such  share  is  ascertained,  each  claimant  may  sue 
alone.    {Ihid.  Smith  v.  Snow,  3  Madd.  10.) 

So  he  may  sue  alone  in  an  action  for  breach  of  trust  as  to  the 
whole  fund.    {Perry  v.  KnoU,  5  Beav.  293.) 

Barhor-masters.] — In  an  action  for  an  account  of  fees  received 
by  one  harbor-master  for  the  benefit  of  all — all  the  other  har- 
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Who  most  be  joined.  Who  Duet  not  be  joined. 

bor-mastera  most  join   tA  plaintiffs.     {Deem  v.  Chatnberlinf 
6  Duer,  691.) 

AcUons  far  an  mjunciion.'] — ^Iii  general,  all  persons  interested 
in  obtaining  an  injunction,  must  be  made  parties  to  an  action 
having  such  injunction  for  its  object.  {Smith  v.  Zocbu>oody  1 
Code  Rep.  N.  S.  820.)  Bee  ante^  p.  461.  For  the  exception 
to  this  rule,  see  p.  465. 

CreditoTf  action^ — It  seems^  that  in  an  action  brought  to 
.  enforce  and  carry  out  an  assignment  for  the  benefit  of  creditors, 
they  must  all  join,  or  if  one  sues,  he  should  do  so  on  behalf  of 
himself  and  all  who  are  interested  with  him.  {Bank  of  British 
North  America  v.  Suydam^  6  How.  380  ;  Wakeman  v.  Gro- 
verj  4  Paige,  32.) 

ForecUmi/re  of  mortgage^ — Where  a  mortgage  is  assigned 
merely  as  security  for  a  debt,  the  assignor  is  a  necessary  party 
tp  an  action  for  foreclosure.  (Or.  of  Ebbobs,  Johnson  y.  Harty 
3  Johns.  Gas.  322.) 

If  the  assignor  guaranteed  the  amount  of  the  mortgage,  he 
may  be  made  a  party,  either  plaintiff  or  defendant.  {Bristol 
V.  Morgam,^  3  Edw.  Oh.  E.  142.) 

But  he  is  not  a  necessaanf  party.  (  Western  Beserve  Bank  v. 
Potter^  Clarke,  437.) 

An  unconditional  assignor  of  a  mortgage  is  never  a  necessary 
party.  ( Ward  v.  V<m  Bokkden^  2  Paige,  295 ;  Whitney  v. 
M'Mnneyy  7  Johns.  Ch.  R.  146.) 

Partition.'] — ^The  wife  of  the  plaintiff  ought  to  be  joined  with 
him  in  an  action  for  partition.  {Hippie  y.  Gilbom,  8  How. 
460 ;  compare  Tanner  v.  NileSj  1  Barb.  563.) 

Art.  14. —  Who  must  not  le  joined. 

It  seemsy  that  not  only  nominal  parties,  but  persons  having  a 
merely  speculative  interest  in  the  matter  in  controversy,  should 
be  excluded  from  the  action.  {People  v.  Mayor  of  N.  Y.y 
10  Abb.  114.) 

Ejectment^ — ^Therefore,  in  an  action  of  ejectment,  a  lessor 
and  lessee  should  not  join  as  plaintiffs.    {BM^ 
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C&mnmssionera  of  highways.'] — Commissioners  of  highways 
in  two  towns  cannot  unite  as  plaintiffs  to  bring  an  action  for  a 
penalty  for  encroachment  on  a  highway  running  between  such 
towns.    {Bradley  v.  Blair^  17  Barb.  481.) 

For  their  right  of  action  is  given  exclusively  by  statute,  and 
each  town  has  property  in  half  the  highway.  The  statnte  does 
not  allow  them  to  sue  jointly.  {Ibid.  ,\  and  see  2  B.  S.  {&th  ed.) 
416,400;[lirf.  526,  516.]) 

Zibd.'] — ^A  company  of  persons  not  partnei:*,  nor  having  any 
common  pecuniary  interest  {e.  g.  a  hose  company),  cannot  join 
in  an  action  for  libel.  {Girmid  v.  Beach^  3  £.  D.  Smith, 
844.) 

Property.'] — A  suit  for  the  recovery  of  property  cannot  be 
maintained  by  two  or  more  plaintiffs  who  are  neither  joint 
owners  nor  partners.  ( WaJ/rod  v.  Bennett^  6  Barb.  145 ; 
but  see  Peabody  v.  Washington  Ins.  Co.^  20  Barb.  340 ;  Ore- 
gory  v.  OalcsmUhy  12  How.  134 ;  which  seem  corUra.) 

Art.  15. — Defend4mCs  Bemedy  m  case  qf  Error. 

Where  the  action  is  not  brought  in  the  name  of  the  real 
party  in  interest,  the  defendant's  remedy  is, 

1.  If  this  is  apparent  on  the  face  of  the  complaint,  demmr- 
rer.  {Ante,  p.  61,  §  144 ;  Palmer  v.  Smedley^  6  Abb.  205 ; 
Nelson  v.  Eaton^  7  id.  305 ;  reversing  S.  C,  16  How.  305 ;  but 
see  Myers  v.  JUachado^  6  Abb.  198,  the  only  difference  being  as 
to  the  grotmd  of  demurrer.) 

2.  If  not  thus  apparent,  then  the  objection  should  be  raised 
by  answer  and  in  terms.  {Ante^p.  63,  §  147 ;  Jackson  v.  Wh6- 
dohj  1  E.  D.  Smith,  142  ;  and  semble,  WesterveU  ▼.  Aloockj  3 
id.  243.) 

As  to  misjoinder  or  non-joinder  of  plaintiffs : 

1.  For  non-joinder,  denvwrrer  lies,  if  the  defect  is  apparent 
on  the  face  of  complaint.    {Arde^  p.  61,  §  144,  sfubd.  4.) 

2.  But  not  for  misjoindeTy  or  excess  of  plaintiffi.  {Pech 
body  V.  Washington  Ins.  Co.^  20  Barb.  342 ;  Oregory  v.  Oah- 
smithy  12  How.  134 ;  but  see  Walrod  v.  Bennett,  6  Barb.  144.) 

If  the  defect  is  not  apparent  on  the  complaint,  the  objection 
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should  be  taken  by  answer^  and  the  complaint  will  be  dis- 
missed with  costs.  {Ante^  p.  62,  §  147 ;  Secor  v.  KeUeVy  4 
Daer,  416.) 

But  where  the  defect  is  manifest  on  the  face  of  the  com- 
plaint, tlie  objection  cannot  be  raised  by  answer.  {Gassett  v. 
Crocker,  10  Abb.  133.) 

A  defect  of  this  kind  not  objected  to  by  demurrer  or  answer, 
is  waived.     (  Van  Deusen  v.  Young,  29  Barb.  9.) 

Where  a  plaintiff  who  ought  to  sue  on  behalf  of  liimself  and 
othjsrs,  sues  in  his  own  name  alone,  the  objection  may  be 
raised  for  the  first  time  on  the  trial.  {Greene  v.  Breck^  10 
Abb.  43.) 


Chapter  XXI. 

OF     PARTIES     DEFENDANT. 

^Article  I.  Who  shoald  be  made  defendant. 

2.  Joinder  of  defendants,  when  optional. 

8.  Joinder,  when  necessary,  or  not  allowable.  .j 

4.  Joinder  in  special  instances. 

6.  Defendant's  remedy  against  error. 

Art.  1. —  Who  should  be  made  Defendants. 

No  State  Court  has  jurisdiction  of  suits  against 

1.  Auodier  State ; 

2.  A  foreign  ambassador,  or  other  minister  or  his  domestic 
servants ; 

3.  A  consul  or  vice-consul  (in  any  civil  cases) ;  and  of  course 
no  such  party  should  be  made  a  defendant.  {Constitution 
of  D.  S.J  Art.  3,  §  2 ;  ^Zaws  of  United  States,  1789,  ch.  20.) 

But  although  a  foreign  government  cannot  be  sued  for  the 
purpose  of  enforcing  any  remedy,  yet  it  may  be  made  a  do 
fendant  with  a  view  to  give  it  an  opportunity  to  appear,  and 
enable  the  court  to  decide  the  action  intelligently.  {Manning 
V.  State  of  Nicaragua  et  al.^  14  How.  517.) 

This  decision  was  made  upon  an  action  to  which  a  state  out 
of  the  United  States  was  sought  to  be  made  a  party,  and  per- 
haps it  should  be  confined  to  such.  (See  Const,  U.  A,  Art.  3, 
§2.) 
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Counties  should  be  sued  in  the  name  of  their  board  of  super- 
visors.   (1  E.  S.  {Uh  ed.)  846,  [364.]) 

And   it  is  said  to  be  proper  to  bring  the  action  against 

"  The  Board  of  Supervisors  of  the  county  of ,"  rather 

than  to  name  the  individuals  composing  the  board.  (Per 
Allen,  J.,  sustaining  general  term  of  court  below,  2  Kern.  63.) 

Joint  stock  companies  and  associatiofiSj  consisting  of  seven 
or  more  associates,  may  sue  and  be  svM  in  the  name  of  tiie 
president  or  treasurer. 

This  includes  am,y  company  or  association,  of  not  less  than 
seven  persons,  who  are  owners,  of  or  have  an  interest  in,  any 
property,  right  of  action,  or  demand,  jointly,  or  in  common,  or 
who  may  he  liable  to  any  action  on  account  of  stcch  ownership  or 
interest.  (3  B.  S.  {pth  ed.)  777,  778  ;  Zaws  1849,  ch.  258 ;  laws 
1851,  ch.  455.) 

Hanking  associations  formed  under  the  general  law,  may  be 
sued  in  the  name  of  their  president.  (2  H.  S.  {5th  ed.)  560, 
§  195  ;  Zaws  1838,  ch.  260,  §  22.) 

A  person  named  as  defendant  in  the  complaint,  but  not  served 
with  process,  is  not  a  party  to  the  action.  {Hobinson  v.  frosty 
14  Barb.  540 ;  Hist  Biver  Bk.  v.  Cutting^  1  Bosw.  636.) 

Dower ^ — A  widow's  action  of  ejectment  for  dower  must  be 
brought  against  the  actual  occupant  of  the  land  of  which  she  is 
dowable,  and  not  against  the  tenant  of  the  freehold.  {EUicott 
v.  Mosier,  3  Seld.  205.) 

Ejectment.l — The  actual  occupant  of  the  premises  claimed, 
must  be  made  defendant.    (3  B.  S.  {6ih  ed.)  592  ;  [2  id.  304.]) 

But  if  the  premises  are  not  actually  occupied,  then  any  per- 
son exercising  acts  of  ownersliip,  or  claiming  title  or  interest 
therein.    {Ibid.) 

Akt.  2. — Joinder  of  Defendants — w/ien  optional. 

"  Any  person  may  be  made  a  defendant 

1.  Who  has,  or  claims,  an  interest  in  the  controversy,  adverse 
to  the  plaintiff,  or 

2.  Who  is  a  necessary  party  to  a  complete  determination  or 
settlement  of  the  questions  involved  therein."  {AntCy  p.  49, 
I  118.) 
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4  ■  I        I  I  ■  J  ' 

.    Joinder,  when  optional.  Joinder,  when  neceasarj. 

It  has  been  said,  that  this  rule  does  not  authorize  the  joining 
of  defendants,  against  one  of  whom  there  is  a  le^al  claim,  and 
against  another  only  an  equitable  claim.  (Seldbn,  J.,  Voarhis 
V.  ChUcPs  i&V,  17  N.  Y.  860.) 

But  Judge  Seldbm's  views  of  the  Code  have  not  generally 
been  sustained,  and  probably  this  expression  of  opinion  was  not 
approved  by  the  court    (See  S.  Q.p.  362 ;  and  17  N.  T.  275.) 

Where  several  defendants  have  separate  interests,  but  all 
founded  upon  one  basis,  and  depending  upon  one  central  point 
in  the  case,  they  may  be  joined.  {N.  Ha/oen  B.  Ji.  v.  Schuyler^ 
17  N.  Y.  603 ;  Fellows  v.  Fellows,  4  Cow.  703.) 

It  seemSj  that  in  eqnitable  actions  it  is  not  only  the  right,  but 
the  duty  of  the  plaintiff,  to  join  such  persons  as  are  described 
in  the  above  section,  as  defendants.  (  Voorhies  v.  Baxter,  1 
Abb.  45;  18  Barb.  592.) 

Persons ^'(>tn%  and  severally  liable  may  be  sued  together,  or 
separately,  at  the  plaintiff's  option.  {Fnys  v.  Donnithome,  2 
Burr.  1190 ;  Eodeston  v.  Clipshamy  1  Saund.  163.) 

^^  If  the  consent  of  any  one,  who  should  be  joined  as  plaintiff, 
cannot  be  obtained,  he  may  be  made  a  defendant,  the  reason 
thereof  being  stated  in  the  complaint."    {Ante,  p.  50,  §  119.) 

When  in  an  action  between  two  firms,  a  person  who  is  a 
partner  in  both,  refuses  to  join  as  plaintiff,  he  may  be  made  a 
defendant.    {Cole  v.  Reynolds,  18  K  Y.  76.) 

When  a  person  who  should  join  as  a  plaintiff,  is  made  a  de- 
fendant, the  reason  thereof  must  be  stated  in  the  complaint. 
{Toung  V.  N.  T.  cfe  Liverpool  Steamship  Co.,  10  Abb.  229.) 

Art.  3. — Joinder  of  Defenda/rits — wJien  necessary,  and  when 

improper. 

1.  Who  must  he  joined.'] — Tliose  parties  to  the  action  who  are 
united  in  interest,  mnst  be  joined,  as  plaintiffs  or  defendants. 
{AnU,p.hO,%l\9.)     ' 

When  any  parties  are  necessary  to  a  complete  determination 
of  the  controversy,  they  should  be  joined,  as  the  court  cannot 
proceed  without  them.  (See  ante,p.  50,  §  122  ;  Shaver  v.  Brain- 
wrd,  29  Barb.  25.) 

All  persons  jointly  liable  on  contract  must  be  made  defend- 
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ant3  in  an  action  on  the  contract  (  Wooater  t.  Ohamherlin^  28 
Barb.  604 ;  Slocum  v.  Hooker,  13  Barb.  542.  Few  direct  au- 
thorities can  be  found,  as  the  principle  was  settled  in  Slings- 
ly*9  case,  5  Coke,  18.) 

The  same  rule  applies  to  joint  owners  of  land,  or  other  pro- 
perty, forming  the  subject  bf  the  suit. 

2  Who  cannot  he  joined^ — ^With  the  exception  of  the  cases 
specified  in  §  119  of  the  Code,  persons  eeoerdU/y  and  not  jointly 
liable,  cannot  be  joined  as  defendants.  {Leroy  v.  Shaw,  2  Duer, 
626 ;  Phalen  v.  Dingee,  4  E.  D.  Smith,  8Y9 ;  AUen  v.  Foegate, 
11  How.  218.) 

Aet.  4. — Application  of  the  Hules  of  Joinder  to  jparticidar 

instances. 

BiUsy  notes,  and  written  instruments.] — ^A  special  exception  is 
made  by  the  Code  to  the  general  rules  of  joinder,  and  ^^  persons 
severally  liable  upon  the  same  obligation  or  instrument,  in- 
cluding the  parties  to  bills  of  exchange  and  promissory  notes, 
may  all,  or  any  of  them,  be  included  in  the  same  action,  at  the 
option  of  the  plaintiff.    {Ante,  p.  50,  §  120.) 

This  section  does  not  make  such  defendants  jointly  liable,  nor 
joint  debtors.  {Kelsey  v.  Bradbury,  21  Barb.  540 ;  Alfred  v. 
Waikins,  1  Code  Eep.  K  S.  843.) 

A  guaranty,  written  on  the  back  of  a  note,  is  not  the  ^^  same  ob- 
ligation "  as  the  note.  The  two  are  entirely  distinct  {Brews- 
ter V.  Silence,  4  Sold.  215  ;  and  see  Draper  v.  Snow,  20  N.  Y. 
381 ;  Okwrch  v.  Brown,  29  Barb.  389.) 

And  therefore,  the  gva/ra^fUor  of  a  promissory  note,  cannot  be 
sued  in  the  same  action  with  the  maker,  although  the  guaranty 
is  written  upon  the  note.    {AUen  y.  FosgaU,  11  How.  218.) 

And  so,  where  a  lease  and  a  guaranty  are  executed  on  the 
same  piece  of  paper,  the  lessee  and  his  surety  cannot  be 
united  in  one  action.  {Phalen  r.  IHngee,  4  E.  D.  Smith,  379 ; 
and  see  De  Bidder  v.  Schermerhom,  10  Barb.  638.) 

An  indorser  of  a  note,  who  pays  it,  cannot  join  two  or  more 
prior  indorsers  in  one  action.  {Barker  v.  Cassidy,  16  Barb. 
181.)    Such  an  action  is  not  founded  upon  the  note,  but  upon 
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"  money  paid  to  the  nee  "  of  the  maker  on  prior  indoreers. 
{Ibid.) 

Bands.]— %  120  of  the  Code  (quoted  in  "  hills  and  notesy''  ante,) 
applies  to  a  replevin  bond.     (Brainard  v.  Janes^  11  How.  569.) 

Assignor  and  assignee.'] — (See  Creditor's  action^  infra.) — 
In  an  action  to  set  aside  a  mortgage  as  usurious, — the  mort- 
gage having  been  assigned  with  collusion  between  the  assignor 
and  assignee,  for  the  purpose  of  defeating  the  plaintiff's  claim, — 
both  may  be  joined  as  defendants.  {NUes  v.  Bandallj  2  Code 
Rep.  31.) 

It  seems^  that  a  defendant  sued  by  an  assignee  cannot,  as  a 
matter  of  right,  insist  upon  having  the  assignor  joined  as  a  de- 
fendant, for  the  purpose  of  concluding  him  by  the  result  of  the 
action.    {Freeman  v.  Newton^  3  E.  D.  Smith,  250.) 

But  if  it  appeared  necessary,  the  court  would  have  power  to 
add  such  party,  and  in  a  proper  case  would  do  so.  {Ibid.  ;  see 
Western  Bank  v.  Sherwood^  29  Barb.  387.) 

Breach  of  trusti\ — In  an  action  against  trustees,  for  breach 
of  trust,  a  person  not  a  trustee,  who  is  a  party  to  the  breach  of 
trust,  may  be  joined,  or  not,  at  the  option  of  the  plaintiff. 
{Bateman  v.  Margerison^  6  Hare,  499.) 

Creditor's  action.] — In  a  creditor's  action,  brought  to  recover 
for  his  benefit  the  equitable  interests  of  his  debtor  in  a  trust 
fund,  the  judgment  debtor  must  be  joined  vnth  the  trustees  as 
a  defendant.  (  Vanderpoel  v.  Van  VaXkenburgh^  2  Seld.  190 ; 
see  Bateman  v.  Margerison^  6  Hare,  496 ;  Bedford  v.  Gates^ 
4  Tounge  &  Coll.  Exch.  21 ;  Mmber  v.  Ensworthy  1  Hare, 
293.) 

So  in  an  action  to  set  aside  a  judgment-debtor's  conveyance, 
he  must  be  joined  as  a  defendant.  {Shaver  v.  Brainardj  29 
Barb.  26.) 

And  where  the  creditor  seeks  to  set  aside  a  mortgage,  the 
assignee  of  such  mortgage  must  be  made  a  defendant,  although 
absent  from  the  State.    {Gray  v.  Sohenoky  4  Coms.  461.) 

But  in  an  action  to  set  aside  a  conveyance  made  by  an  assig- 
nee for  benefit  of  creditors,  on  the  ground  that  the  assignment 
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was  void,  the  assiguee  is  not  a  necessary  party.  {Jessup  v, 
HuUe,  29  Barb.  539.) 

Bat  in  an  action  to  set  aside  an  assignment  for  the  benefit  of 
creditors,  it  is  not  necessary  to  make  all  the  creditors  defendants. 
The  assignees  are  presumed  to  represent  them.  {Bank  of 
British  W.  A.  v.  Suydam^  6  How.  380;  Wdkeman  v.  Orover^ 
4:  Paige,  33.) 

Where  several  persons  have  a  common  interest  centering  in 
the  point  at  issue  in  the  cause — as  where  they  spparately^  but 
at  the  same  time^  receive  fraudulent  conveyances  of  property, 
they  may  be  joined  as  defendants.  {Fellows  v.  Fellows^  4  Cow. 
703 ;  approved,  N.  H.  R.  R.  Co.  v.  Schuyl&r^  17  N.  Y.  607 ; 
see  Jacot  v.  Boyle^  18  How.  106.) 

But  not  when  such  conveyances  are  made  at  widely  distant 
times,  and  such  common  fraud  or  common  interest  cannot  exist. 
{Reed  v.  Stryher,  6  Abb.  112.) 

^ectment.l — "  I  think  tlie  rule  as  to  making  parties  defend- 
dant,  in  an  action  to  recover  the  possession  of  land,  is  now 
changed,"  and  that  all  persons  claiming  title  may  be  made 
defendants,  as  well  as  the  persons  in  actual  possession.  (Pabker, 
J.,  WcLldorph  V.  Bartle^  4  How.  359 ;  and  see  Fosgate  v.  Ilerlci- 
mer  Mfg.  Co.,  12  Barb.  359  ;  JS.  C.  2  Kern.  583.) 

But  it  certainly  is  not  necessary  to  do  so.  (  Va/n,  Buren  v. 
Coekburny  U  Barb.  121.) 

Persons  having  a  joint  possession  of  the  land,  may  be  joined 
as  defendants.  (3  R.  8.  {5th  ed.)  594 ;  [2  id.  307.])  And  per- 
sons  occupying  different  rooms  in  a  house  were  heldwiihm  this 
section.  Their  interests  in  the  lutlding  were  several,  but  their 
possession  of  the  land  was  joint.  {Pearce  v.  Colden,  8  Barb. 
526.) 

Where  the  land  on  which  a  church  is  built  is  the  subject  of 
the  action,  the  church  corporation,  and  not  the  trustees,  or 
other  officers,  or  members  of  the  church,  should  be  made 
defendant     {Lucas  v.  Johnson,  8  Barb.  244.) 

In  an  action  of  ejectment,  where  the  court  was  also  prayed 
to  set  aside  a  conveyance  made  during  infancy,  held  that  two 
separate  grantees  co^uld  not  be  joined  as  defendants  in  one 
action.     (  Voorhies  v.  Voorhies,  24  Barb.  152.) 


I 
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A  railroad  company,  who  have  simply  laid  rails  on  a  pnblic 
highway,  are  not  occupants,  so  that  ejectment  could  lie  against 
them.     {Redfield  v.  Utica  cmd  Syracuse  B.  R.  25  Barb.  64.) 

Ejectment  for  dower."] — ^This  action  must  be  brought  against 
the  actual  occupant  of  the  land,  and  not  against  the  tenant  of 
the  freehold.     {JElUcoU  v.  Mosier^  3  Seld.  205.) 

Ikecutore.] — ^In  an  action  against  an  executor  for  a  legacy, 
alleged  by  the  executor  to  have  been  paid  to  a  stranger,  in 
trust  for  the  plaintiff — such  stranger  need  not  be  joined  as  a 
defendant.     (Gleaaon  v.  Thayer^  24  Barb.  82.) 

Executors  who  have  not  qualified,  need  not  be  joined  with 
those  who  have,  either  as  plaintiffs  or  defendants.  (3  R.  S. 
{bth  ed.)  201 ;  Laws  18SS,  ch.  149.) 

In  an  action  against  the  executor  of  an  executor,  (the  latter 
having  made  himself  personally  responsible  to  the  legatees,) 
brought  by  one  legatee,  hdd  that  the  representative  of  the 
residuary  legatees  was  a  necessary  party  defendant.  {Theo- 
logical Sem.  V.  EeOoffffy  16  N.  Y.  96.) 

Forecloewre  of  mortgage.'] — The  owner  of  the  equity  of  re- 
demption is  a  necessary  party  to  a  foreclosure  suit  {Farmers' 
Z.  and  T.  Co.  v.  Dickson^  9  Abt.  64 ;  Ilall  v.  Ndsfm^  23  Barb. 
88  ;  14  How.  32;  Reed  v.  MarUe,  10  Paige,  409.) 

And  where  the  deed  of  conveyance  was  not  registered  at 
the  commencement  of  the  suit,  nor  when  the  ^^  Us  pendens  " 
was  filed,  hdd  nevertheless  that  the  deed  having  been  executed 
before,  the  same  rule  applied.  (Jbid.;  approved,  Chiswold 
V.  Fowler,  6  Abb,  120.) 

A  purchaser  of  the  premises  at  a  sheriff's  sale  before  the 
action  is  commenced,  is  a  necessary  party,  though  his  deed  be 
not  recorded  until  after  the  commencement  of  the  action, 
{New  Torh  Life  Lisurance  and  Trust  Co.  v.  Bailey^  3  Edw. 
417.) 

When  the  mortgagor  has  entered  into  a  written  contract  to 
convey  the  equity  of  redemption,  it  i^propevy  though  not  abso- 
lutely necessary,  that  the  grantee  should  be  made  a  party  to  a 
foreclosure  suit.  {CrooJce  v.  0*Higgins,  14  How.  154;  see 
Bank  of  Orleans  v.  Flagg,  3  Barb.  Ch.  R.  316.) 


OP  PARTIES   DEFENDANT.  473 

Roles  of  joinder.  Foreclosure.  Heirs. 

A  mortgagor,  whose  equity  of  redemption  has  been  sold  on 
execution,  is  a  necessary  party/  until  the  time  allowed  him  to 
redeem  under  the  execution  has  expired.  {HaUock  v.  Smith, 
4  Johns.  Ch.  E.  650.) 

The  mortgagor's  wife  is  a  necessary  party,  in  order  to  bar 
her  dower,  and  secure  her  interest  in  the  surplus.  {MiUs  v. 
Van  Voarhis,  20  N.  Y.  412 ;  10  Abb.  153 ;  Benton  v.  JVanny, 
8  Barb.  628.) 

This  rule  is  equally  applicable  to  the  wife  of  the  grantee  of 

8  mortgagor,  and  to  the  case  of  a  mortgage  for  purchase  money. 
{Mills  V.  Van  Voorhis,  20  N.  T.  421 ;  10  Abb.  153;  23  Barb. 
126  ;  overruling  Otmnvngham  v.  Knighty  1  Barb.  399.) 

Where  the  equity  of  redemption  is  conveyed  to  the  trustees 
of  a  corporation,  for  its  use,  the  trustees  are  neither  necessary 
nor  proper  parties.  If  there  are  no  words  of  trust  used  in  the 
conveyance,  the  case  would  be  otherwise.      {Case  v.  Pricey 

9  Abb.  113.) 

A  person  claiming  adversely  to  the  mortgagor's  title,  and 
prior  to  the  mortgage,  cannot  be  joined  as  defendant  in  a  fore- 
closure suit,  for  the  purpose  of  settling  title.  {Gaming  v. 
Smithy  2  Seld.  84 ;  £agle  lire  Co.  v.  Zenty  6  Paige,  637.) 

All  incumbrancers  existing  at  the  commencement  of  the 
action,  are  necessary  parties.  •  {M^s^Dorth  v.  Lcmiberty  4  Johns. 
Ch.  R  605 ;  Homes  v.  Beachy  8  id.  461.) 

But  an  incumbrancer  who  becomes^such  pending  suit,  is  not 
entitled  to  redeem,  and  need  not  be  made  a  party.  {Cook  v. 
JfancitiSy  5  Johns.  Ch.  K.  89 ;  see  Zoomis  v.  Stuyvesanty  10 
Paige,  490;  People^s  Bank  v.  Hamilton  Man/ufacturvng 
Companyy  10  Paige,  481.) 

We  suppose  that  this  rule  is  applicable  only  when  a  notice 
of  the  pendency  of  the  action  has  been  filed.  (See  BisJiop  of 
Winchester  v.  Pamey  11  Ves.  197.) 

Frandulent  Stock — CanceUcUion  of] — ^A  corporation  may 
bring  an  action  against  the  holders  of  spurious  certificates  of 
stock,  in  the  nature  of  a  bill  to  quiet  title,  and  unite  them  all 
as  defendants.    (iT.  Haven  JR.  B.  v.  Schvylery  17  N.  Y.  609.) 

Heirs  of  Intestate,] — ^Where  several  heirs  are  sued  for  debts 
of  an  intestate,  they  must  be  joined.    (3  B.  S.  {&th  ed.)  751 ; 
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LcmB  1837,  ch.  460,  §  73 ;  aud  see  Kellogg  v.  Ohnatedj  6  How. 
488 ;  Stuart  v.  Ehsam,  11  Barb.  283,) 

Master  and  servanf] — ^Master  and  servant  may  be  joined  as 

defendants,  in  an  action  to  recover  damages  for  the  negligence 

of  the  servant.    (Jfontfort  v.  Hughes^  3  E.  D.  Smith,  591 ;  see 

Wrighi  v.  Wilcox,  19  Wend.   343;  Michael  v.  Alestreey  2 

Levinz,  172.) 

But  not  in  an  action  for  wUful  injury  by  the  servant. 
{WrigJUY.  TTiTc^p,  19  Wend.  345.) 

When  a  collision  occurs  through  the  negligence  of  (servants  of) 
two  different  railroad  companies,  both  can  be  joined  as  defend- 
ants in  one  action.  {Colegrove  v.  If.  Y.  &  HaHem  R.  -ff.,  6 
Duer,  408 ;  affirmed  20  N.  T.  492.) 

Partition.'] — All  tenants  in  common  are  indispensable  parties 
to  an  action  for  partition.  {BurJiana  v.  BurJumSj  2  Barb.  Ch. 
K.  407.) 

It  seems,  that  all  persons  should  be  made  parties  who  have, 
in  any  way,  or  npon  any  contingency,  any  interest  in  the  pre- 
mises.   {Hippie  V.  Oilhom,  8  How.  460.)* 

The  wife  of  a  defendant  must  be  made  a  party,  to  bar  h^r 
dower.  {Green  v.  Putnam,  1  Barb.  506 ;  see  Hippie  v.  GH- 
bom,  8  How.  460.) 

It  seems,  that  if  a  defendant  marries  pending  suit,  and  after  ^ 
lis  pendens  has  been  filed,  his  wife  need  not  be  made  a  party. 
{Jackson  v.  Edwards,  7  Paige,  403.) 

Judgment-creditors  or  other  incumbrancers  are  not  proper 
parties.  {Sebring  v.  Mersereau,  [Or.  of  Errors,]  9  Cow.  344 : 
affirming  S.  0.,  Hopk.  501 ;  Harwood  v.  Kvfby.  1  Paige,  471 ; 
Wotten  V.  Copeland,  7  Johns.  Ch.  R.  141 ;  see  Van  Arsdale  v. 
Drake,  2  Barb.  599.) 

And  where  land  has  been  conveyed  upon  a  trust  imauthor- 
ized  by  the  Revised  Statutes,  the  trustee  has  no  title,  and  need 
not  be  made  a  party.  The  cestui  que  trust  is  the  proper  party, 
having  the  whole  title.     {Broker  v.  Devereaux,  8  Paige,  518.) 

Pa/rtners.'\ — Where  a  lease  was  made  to  a  firm,  who  after- 
ward dissolved  partnership,  and  divided  the  premises  between 
themselves,  each  separately  occupying  a  part,  the  lessor  never- 
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thelesa  could  maintain  an   action  against  them  jointly  for  the 
rent  of  the  whole.    {Hurlhut  v.  Poat^  1  Bosw.  28.) 

^^  Sleeping  Partnera.^^'] — Actions  against  a  firm  having  a 
special  partner  (under  the  statute)  may  be  conducted  as  if  there 
were  no  such  partner.    (3  Ji.  8.  {5th  ed.)  63  ;  ^^1  id.  766.]) 

And  a  plaintiff  is  not  obliged  to  join  a  secret  partner  as  de- 
fendant with  the  acknowledged  partners  unless  he  knew  such 
person  to  be  a  partner  at  the  time  the  contract  (if  any,)  upon 
which  the  action  is  founded,  was  made.  {Brown  v.  BirdsaU^ 
29  Barb.  550 ;  Ewrlbut  v.  Post,  1  Bosw.  28 ;  Dry  Dock  Co.  v. 
TreadweU,  19  Wend.  ^26.) 

Pa/rtner  in,  two  Jirma^ — ^Where  one  person  is  a  partner  in 
two  firms,  an  action  at  law  cannot  be  .maintained  by  one  of 
these  firms  against  the  otlrer,  even  on  a  simple  money  demand. 
{Englia  v.  Fwmiss,  4  E.  D.  Smith,  599 ;  and  see  Cole  v.  Bey- 
«oZA,  18  N.  Y.  74.) 

Such  a  claim  can  only  be  enforced  in  equity,  and  will  be  de- 
cided upon  equitable  principles,     {Ibid,) 

But  it  is  not  necessary  that  the  action  should  be  for  equitable 
relief,  or  that  the  court  should  proceed  according  to  the  forms 
of  equity  where  the  complaint  sets  forth  a  legal  cause  of  action, 
and  the  defence  interposed  is  of  a  purely  legAl  nature.  {Cole 
V.  Beynoldsy  18  K  Y.  74.) 

Deceased  partnerJ] — ^The  personal  representatives  of  a  de- 
ceased partner  cannot  be  joined  with  the  surviving  partnera  as 
defendants,  unless  it  be  expressly  averred  in  the  complaint  that 
such  survivors  are  insolvent.  (  Voorhis  v.  Child,  17  N.  Y.  354 ; 
affirming  S.  C.  sub  nom.  Voorhies  v.  Bcucter,  1  Abb.  45 ;  18 
Barb.  592 ;  Moorehouse  v.  BaUou,  16  Barb.  289 ;  Biggins  v. 
Freeman,  2  Duer,  650.  The  case  of  Bicart  v.  Townsend,  6 
How.  460,  is  in  effect  overruled.) 

Principal  and  surety.'] — cannot  be  joined  as  defendants, 
where  their  contracts  are  separate,  although  made  at  the 
same  time,  and  on  the  pame  piece  of  paper.  {Allen  v.  Fosgate, 
11  How.  219  ;  De  Bidder  v.  Scherm^erhom,  10  Barb.  638  ; 
Phalen  v.  Dingee,  4  E.  D.  Smith,  879 ;  see  Draper  v.  ShioWy 
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20  N.  T.  331 ;  Brewster  v.  Silence,  4  Seld.  207 ;  Church  v. 
Brown^  29  Barb.  489 ;  [reversed  in  Ct.  of  Appeals,  on  another 
ground,  see  21  N.  Y.]) 

Recewer.'] — ^In  an  action  against  an  insolvent,  for  whose  pro- 
perty a  receiver  Ijas  been  appointed,  on  a  simple  money  demand, 
the  receiver  should  not  be  joined  as  a  defendant,  unless  there 
is  some  cause  of  action  against  him  as  such.  {Arnold  v. 
Suffolh.Bamk,  28  Barb.  426.) 

In  an  action  affecting  real  estate  assigned  to  such  receiver,  he 
should  be  joined.  {Oere  v.  DtJMe^  17  How.  34 ;  and  9^^  Arnold 
V.  Suffolk  Bomh,  28  Barb.  426.) 

Sheriff  and  de^UyJ] — It  is  finally  settled  that  the  sheriff 
may  be  joined  with  his  deputy,  in  an  action  for  illegal  taking, 
if  the  former  in  any  way  interferes,  although  not  present  at  the 
actual  taking.    {Waterbury  v.  Westervelty  5  Seld.  598.) 

And  it  is  held  that  he  may  be  joined,  even  though  he  does 
not  interfere  in  any  way.    {King  v.  Orserj  4  Duer,  437.) 

There  is  no  doubt  that  the  sheriff  is  personally  liable  for  all 
the  acts  of  his  deputy.    (  Waterbury  v.  WesterveU,  6  Seld.  602.) 

Stockholders.'] — ^In  actions  brought  to  enforce  the  personal 
liability  of  stockholders  in  an  insolvent  joint  stock  company,  all 
of  them  may  be  joined.  (3  B.  S.  {6th  ed,)  777 ;  Zaws  1849,  ch. 
S58.)  If  they  are  not  joined,  only  one  action  can  proceed  at 
It  time.    {Tbid.) 

Stockholders  in  manufacturing  companies  are  jointly  and 
severally  liable  for  debts  due  to  the  employees  of  such  compa- 
nies.    (2  B.  S.  {5th  ed.)  662 ;  Za/ws  1848,  ch.  40.) 

Sla^tder."] — ^Two  or  more  persons  cannot  be  joined  as  defen- 
dants in  an  action  for  slanderous  words  spoken.  {Forsyth  v. 
Udmiston,  2  Abb.  431.) 

It  is  otherwise  in  the  case  of  a  libel.  {Thomas  v.  Bumsey^ 
6  Johns.  30.) 

Tort,] — In  general,  defendants  in  an  action  of  tort  may  be 
Bued  jointly  or  separately.    {Low  v.  Mumford^  14  Johns.  426.), 

Transferees.] — ^Where  an  agent,  in  violation  of  his  trust, 
transferred  bonds,  notes,  etc.    to  several  parties,  at  different 
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timee,  and  without  complicity  between  the  several  transferees ; 
— kdd^  that  such  transferees  could  not  be  joined  in  one  action 
to  recover  the  securities.  {Lexmgton  H.  H.  v.  Goodmcm^  6 
Abb.  498 ;  25  Barb.  469 ;  but  see  N.  T.  and  N.  H.  B.  B.  v. 
Schuyler,  17  N.  Y.  692.)  # 

But  the  agerU  might,  at  the  plaintiff's  option,  be  joined  with 
each  transferee,  in  the  separate  actions  against  each.  {Ibid.  / 
and  see  Bailey  v.  Inglee,  2  Paige,v279.) 

Trustees  of  an  express  trusf] — may  he  sued  as  well  as  stte, 
without  joining  the  cesttd  que  trust.  {Ante,  p.  46,  §  113,  as 
construed  in  Mead  v.  Mitchell^  5  Abb.  106.) 

Vendor  and  mortgagee.'] — ^Where  an  estate  is  sold  with  war- 
ranty, which  is  found  to  be  incumbered  with  a  mortgage,  the 
satisfaction  of  which  is  disputed,  the  purchaser  may  and 
shonld  join  both  his  vendor  and  the  owner  of  the  mortgage  as 
defendants  in  an  action  to  have  it  satisfied  of  record,  and  for 
payment  of  any  amount  found  to  be  due,  by  the  vendor. 
(  Wandle  v.  Tumey,  5  Duer,  661.) 

In  an  action  for  specific  performance  of  a  sale,  the  prior 
mortgagees  cannot  be  joined  as  defendants,  in  order  to  secure 
the  purchaser  from  a  possible  injury  on  their  part  that  can  be 
sufficiently  guarded  against  whenever  attempted.  {Ghapma/n 
T.  Draper,  10  How.  368.) 

Vendor  and  ve/ndee^ — After  a  contract  is  entered  into  for 
the  sale  of  land,  equity  regards  the  vendee  as  the  beneficial 
owner  of  the  land,  and  the  vendor  as  his  trustee.  In  an  action 
of  waste,  therefore,  the  vendee,  though  not  the  actual  occupant, 
must  be  joined  as  a  defendant.    {Eidd  v.  Dermison,  6  Barb.  9.) 

Art.  6. — Defendants^  Bemedy  against  Error. 

In  cases  where  it  is  necessary  for  other  persons  to  be  joined, 
the  defendants  must  demur,  if  the  defect  is  manifest  in  the  com- 
plaint    {Ante,  p.  61,  §  144.) 

If  this  defect  exists  in  fact,  but  does  not  appear  on  the  face 
of  the  complaint,  the  defendants  should  raise  the  objection  by 
answer.    (J.n^,  ^  62,  §  147.) 

When  it  is  desirable  for  the  defendants  to  have  others  joined 
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with  them,  but  not  being  essential  to  a  proper  jadgment  in  the 
case,  there  is  no  ground  for  demurrer, — ^Ihey  should  apply  to 
the  court  to  add,  in  its  discretion,  the  names  of  such  persons  as 
defendants.  {Antey  p.  69,  §  173  ;  Crooke  v.  O'EigginSj  14  How. 
154.)  % 

Chapter  XXII. 

'  OF  PEBSONS  UNDER  DISABILITIEg. 

Article  1.  Married  iromen. 
2.  Infants. 
8.  Guardian  ad  litem  for  Infant  plaintiff. 

4.  Guardian  ad  litem  for  infant  defendant. 

5.  Persons  of  unsound  mind.  ( 

Art.  1. — Actions  hy  and  against  Married  Women. 

SuBD.  I.  General  rules. 

2.  When  husband  and  wife  should  join. 
8.  When  the  wife  should  appear  alone. 
4.  When  the  husband  should  appear  alone. 

6.  Married  women  to  appear  in  person. 
6.  Married  infants. 

ScBD.  1.  QetieralruUs. 

When  a  married  woman  is  a  party  her  husband  must  be 
joined  with  her,  except  that — 

1.  When  the  action  concerns  her  separate  property,  she  may 
sue  alone.  , 

2.  When  the  action  is  between  herself  and  her  husband,  she 
may  sue  or  be  sued  alone,  and  in  no  case  need  she  prosecute 
or  defend  by  a  guardian  or  next  friend.    {Ante^p.  46,  §  114.) 

A  married  woman  may  sue  and  be  sued  in  respect  to  her 
separate  property,  in  the  same  manner  as  if  she  were  single. 
{Aiite^p.  48  ;  Laws  1860,  ch.  9§.) 

She  may.  sue  in  the  same  manner  for  any  injury  to  her  per- 
son or  character.    {Ibid.) 

SuBD.  2.  When  husband  and  wife  thouldjoin. 

The  Code  having  adopted,  substantially,  the  rules  of  equity 
in  relation  to  parties,  the  question  whether  or  not  a  wife  should 
be  joined  with  her  husband,  must  be  determined  by  the  settled 
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practice  of  courts^'of  equity.  {Brownson  v.  Gifford^  8  How. 
395 ;  and  see  Ackley  v.  Ta/rbox^  29  Barb.  517.)  But  qt^ery^ 
under  the  law  of  1860. 

If  the  husband  have  a  joint  int^erest  with  his  wife,  he  must 
be  a  party  in  an  action  brought  by  her.  (Semble,  Smith  v. 
Kearney^  9  How.  468.) 

Aciton&  relating  to  real  estate.] — ^In  an  action  to  recover  real 
property,  where  the  wife  is  owner,  and  the  husband  tenant  by 
the  curtesy  initiate,  both  should]  join  as  plaintiffs.  (Ingraham 
V.  Baldwin,  12  Barb.  9.) 

In  an  action  for  partition,  a  wife,  having  inchoate  right  of 
dower,  must  be  joined  with  her  husband  as  a  plaintiff.  (JRip' 
pie  V.  Gilbom,  8  How.  456 ;  Green  v.  P<utm,am,  1  Barb.  506.) 

In  an  actibn  to  foreclose  a  bond  and  mortgage,  made  by  a 
husband  and  wife  together  upon  the  separate  estate  of  the  lat- 
ter, they  are  both  necessary  parties.  {Gonde  v.  SJiej>a/rd^  4 
How.  76.)    See  further,  ante,  pp.  473,  474. 

Tort.'] — A  husband  and  wife  are  properly  joined  as  defend- 
ants in  an  action  for  a  tortious  injury  to  personal  property  com- 
mitted by  the  wife,  although  done  without  the  husband's  know- 
ledge. {Ma/rsh  V.  Potter y  30  Barb.  506 ;  Matthews  v.  Fiestd, 
2  E.  D.  Smith,  90.) 

Ante-nuptial  debts.] — An  action  to  recover  an  ante-nuptial 
debt  of  the  wife,  may  be  brought  against  husband  and  wife 
jointly,  (but  can  only  be  enforced  against  the  separate  estate  of 
the  wife.)    {Imws  1853,  p.  1057.) 

SuBD.  8.   When  the  wife  ihould  me  or  he  sued  alone. 

Separate  property!] — When  the  action  concerns  her  separate 
property,  she  may  sue  or  be  sued  alone.  {Ante,  p.  48,  Laws 
1860,  ch.  90.) 

It  appears,  that  the  word  '^may,^  above,  should  be  construed 
"  mvst^'*  i.  e.,  that  an  action  relating  to  the  separate  estate  of 
a  married  woman,  must  be  brought  by  her  without  her  hus- 
hand.   {AcTdey  v.  Ta^lox,  29  Barb.  517 ;  Brownson  v.  Giford^ 

8  How.  395 ;  and  see  Smith  v.  Kearney,  9  How.  469 ;  HHIr 
man  v.  IfiUman,  14  id.  456 ;  but  see  contra.  Rusher  v.  Morris 

9  id.  266.) 
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The  wife  has  no  option  but  to  sue  alone  in  such  case.  {Acldey 
T.  TorJop,  29  Barb.  517;  Brownson  v.  Giffordfi  How.  395  ;  over- 
ruling Van  Buren  v.  Cockbum^  2  Code  Eep.  63 ;  Busher  v. 
Marrisy  9  How.  266.) 

Where  a  man*ied  woman,  with  her  husband's  consent,  lends 
money  of  her  own,  which  has  never  been  in  her  husband's  pos- 
session, she  may  sue  alone  upon  a  promissory  note  given  for 
such  loan.    {Smart  v.  Comstock^  24  Barb.  411.) 

8o  a  married  woman  may  sue  a  carrier  for  the  loss  of  her 
separate  property,  without  joining  her  husband.  (Sj?i€8  v.  Ae- 
oeasory  Transit  Co.^  5  Duer,  662.) 

She  may  sue  alone  to  recover  the  possession  of  land  leased  to 
her,  and  occupied/or  her  separate  use.  {Darby  v.  CaUaghan^ 
16  N.Y.71.) 

8he  may  sue  alone  for  damages  for  any  injuries  to  her  person 
or  character  by  any  person  or  corporation.  {Ante^p.  48,  LatM 
1860,  ch.  90.) 

When  the  husband  "  abjures  the  realm,"  or  is  exiled,  the  wife 
may  sue  and  be  sued  alone.     (2  Kenfs  Com.  154.) 

And  when  the  husband  absolutely  deserts  his  wife,  and  leaves 
the  State,  she  may  sue  and  be  sued  as  a  single  woman  in  all 
cases.  (See  Chapman  v.  Zemon^  11  How.  238 ;  Oreffory  v. 
Pigr(j«,  4  Metcalf,  478.) 

SuBD.  4.  When  the  hu^nd  ehauld  tue  or  be  sued  aUne. 

An  action  for  trespass  upon  a  house  occupied  by  a  married  wo- 
man, and  not  averred  to  be  her  separate  estate,  must  be  main- 
tained by  the  husband  alone.  {Dwnderdale  v.  Orymes^  16  How. 
198.) 

An  action  by  a  husband,  to  set  aside  a  conveyance  made  to 
trustees  for  the  benefit  of  his  wife  and  children,  should  be 
brought  by  him  alone,  and  not  by  husband  and  wife.  {Orant  v. 
Van  Schoonhoven,  9  Paige,  256.) 

Wife^s  earnings.]— Until  1860,  the  earnings  of  a  married 
woman  belonged  exclusively  to  her  husband.  And,  therefore, 
the  husband  sued  for  them  alone.  {Bunderdale  v.  OryTneSy  16 
How.  197 ;  BouiUier  v.  Wemickij  3  E.  D.  Smith,  310 ;  Avo- 
gadro  v.  BvUy  3  E.  D.  Smith,  385 ;  Freeman  v.  Orser^  5  Duer, 
477.) 
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Bj  chap.  90  of  the  laws  of  1860,  {ante^  p.  46,)  the  wife's 
earnings  are  made  her  own  property,  and  she  is  allowed  to  sue 
for  them  herself,  but  the  earnings  of  any  married  woman  due 
before  the  passage  of  that  act,  must  still  be  sued  for  by  the 
hosband  alone. 

IfecessariesJ] — ^In  an  action  brought  to  recover  the  price  of 
necessaries  furnished  the  wife,  she  should  not  be  joined  as 
defendant  The  husband  alone  is  liable.  (^Main  v.  St&phena^  4 
E.  D.  Smith,  86.) 

SuBD.  6.  Married  Women  to  appear' in penon, 

A  married  woman  cannot  appear  by  attorney,  but  must 
plead  in  her  own  name.  {Bergman  v.  HoweU^  3  Abb.  330 ; 
PhiUip8  V.  Burr,  4  Duer,  113.) 

But  her  answer,  though  by  attorney,  cannot  be  treated  as  a 
nullity.  It  should  be  set  aside  on  motion.  {Bergman  v. 
HoweUj  supra.) 

And  by  going  to  trial  on  the  merits,  the  objection  is  waived. 
{PhiUipa  V.  Burr,  supra.) 

SuBD.  6.  Married  Infante, 

A  married  female  infant,  suing  jointly  with  her  husband, 
needs  no  guardian.     {Cook  v.  Bawdon^  6  How.  234.) 

Whether  she  needs  one  in  any  com,  since  the  amendment  to 
§  114  of  the  Code  in  1867,  guery  f 

Akt.  2. — Infante. 

Infants  are  protected  with  especial  care  by  the  courts,  and  as 
will  be  seen,  a  much  stricter  supervision  is  exercised  over  pro- 
ceedings in  which  they  are  concerned,  than  over  ordinary 
actidhs,  conducted  by  parties  who  are  presumed  to  be  able  to 
take  care  of  their  own  righ1». 

The  law  presumes  that  an  infant  has  not  acquired  sufficient 
strength  of  mind  to  guard  himself  from  imposition ;  and  the 
courts,  following  this  policy  of  the  law,  exert  themselves  to  pro- 
tect his  rights,  and  to  prevent  the  forms  of  justice  being  per- 
verted to  his  isjury. 
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The  Supreme  Court  is  the  general  guardian  of  all  infants  in 
this  State,  as  the  Chancellor  is  in  England.  ( Wiloax  v.  Wil- 
cbx,Wi^.Y.  678.) 

Infanfs  contracts.'] — It  is  a  familiar  principle  of  law  that  an 
infant  cannot  be  bound  bj  his  contracts,  although  the  other  partj 
to  the  contract  will  be  bound.  And  it  is  always  held  that  his 
contracts  are  voidable  only,  and  not  void;  and  he  may  aflBirm 
them  on  coming  of  age.    (2  Kerd^s  Com.  234.  J 

Althongh  Lord  Mansfield  professed  himself  unable  to  under- 
stand this  dobtrine,  and  was  inclined  to  hold»an  infant's  con- 
tract void^  {Burgess  v.  MerriU^  4  Taunt.  468)  it  is  now 
well  settled  that  whenever  an  infant's  contract  may  he  for  his 
benefit,  it  is  only  voidable,  and  he  can  enforce  its  performance 
on  the  other  party.  (Slocit/m,  v.  Sbokerj  13  Barb.  541 ;  jST.  JK 
l7is.  Co,  V.  J^oyesy  32  N.  H.  345 ;  Whitney  v.  DtUch^  14  Mass. 
457 ;  Mason  v.  Dennison^  15  Wend.  65 ;  SoU  v.  Wdrdy  2 
Strange,  937.) 

Except  where  the  rule  of  mutuality  would  require  the  judg- 
ment to  enforce  something  on  his  part,  when,  as  that  could 
not  be  done,  neither  would  equity  permit  him  to  maintain  the 
suit. 

Thus  he  could  not  enforce  a  specific  performance,  because 
the  court  conld  not  oblige  him  to  fulfill  his  part  of  the  agree- 
ment.   {Flight  V.  BoUand^  Buss.  298.) 

Jnf  ant  plaintiffs.] — ^The  right  of  an  infant  can  be  protected 
by  action  at  any  age,  and  even  before  he  is  actually  born. 
(See  Musgrave  v.  Perry,  2  Vem.  710 ;  citing  Zutterd^s  case, 
Free.  Ch.  60.) 

And  when  an  infant  has  any  right  to  real  property,  or  to 
debt  or  damages,  he  may  sue  at  any  time,  without  waiting 
until  he  arrives  at  full  age.    (3  B.  S.  {6th  ed.)  745  ;  [2  id.  445.]) 

Infant  defendants.] — An  infant  is  always  liable  for  a  tort. 
{Conklin  v.  Thompson,  29  Barb.  220 ;  Fish  v.  Ferris,  5  Duer, 
49;  Campbell  v.  Stakes,  2  Wend.  144;  Vasse  v.  Smith,  6 
Cranch,  230 ;  2  Curtis,  381.)  . 

And  not  merely  for  actual  injuries  but  for  frauds,  and  con- 
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etructive  torts.  {Baxter  v.  Biosh^  29  Vt.  465 ;  2  Kenfs  Coon. 
340;  WdUace  v.  Maras^  3  Hill,  392;  Badger  v.  PKinney, 
16  Mass.  359 ;  Homer  v.  Thwing,  3  Pick.  494.) 

And  though  it  has  been  held  '^  well  settled,"  that  hQ  is  not 
liable  civilly^  but  only  in  &  criminal  prosecution,  {Peoples. 
KendaU^  25  Wend.  399) — yet  this  distinction  seems  overruled. 
(See  above  cases;  and  Oliver  v.  M'^Clellan^  21  Ala.  675.) 

An  infant  is  not  liable  in  damages  for  a  breach  of  promise 
to  marry.  {Hamilton  v.  Lom/xx^  6  Abb.  142 ;  Hunt  v.  Peake^ 
5  Cow.  475;  EoU  v.  Wardy  2  Strange,  937.) 

He  is  liable  dh  his  contract  for  necessaries,  according  to  his 
station  in  life.  (2  KenPs  Com.  239 ;  Swift  v.  Bennett^  10  Gush. 
[Mass.]  436.)  Unless  he  has  a  guardian,  when,  as  a  general 
rule,  he  is  not.   {Freeman  v.  Bridger,  4  Jones  N.  C.  Law  R.  1.) 

It  seemsy  that  an  infant  cannot  be  a  party  to  a  submission  of 
a  controversy  without  action.     {FisJier  v.  Stilaon^  9  Abb.  34.) 

When  an  infant  micst  be  made  a  defendant"] — When  one  of 
several  joint  debtors  upon  contract  is  an  infant,  he  must  be 
made  a  defendant  {Slocum  v.  HooJceVy  13  Barb.  536 ;  reversing 
S.  C,  12  id.  668 ;  6  How.  167  ;  WamsUy  v.  Lindenberger^  2  Rand. 
478.    Burgess  v.  Merrill,  4  Taunt.  468,  is  overruled.) 

The  plaintiff  may,  as  soon  as  he  is  satisfied  of  the  fact  (»f 
such  infancy,  apply  to  the  court  for  leave  to  discontinue  against 
the  infant  defendant,  without  costs,  which  motion  may  be 
granted  in  the  discretion  of  the  court.  (  Wellington  v.  Claason^ 
9  Abb.  177 ;  Butler  v.  Morris,  1  Bosw.  329  ;  He  parte  Nelson, 
1  Cow.  417 ;  and  see  Merchants^  Bh  v.  Moore,  2  Johns.  295  ; 
Hart  V.  St<yry,  1  id.  142 ;  JSfewion  v.  Farrall,  2  Lowndes,  P.  C. 
139.) 

How  to  appear^ — An  infant  cannot  appear  in  pei-son,  nor  by 
attorney,  nor  yet  by  his  general  guardian.  (See  Hill  v.  Thae- 
ter^  8  How.  407;  Timmons  v.  Tiinmons,  6  Ind.  8;  Lee  v. 
Jenkins,  30  Miss.  [1  Geo.]  592.) 

He  must  appear  by  a  guardian  specially  appointed  for  the 
action — usually  called  a  guardian  ad  litem.  {Ante,  p.  49, 
§  115.) 

He  cannbt  appear,  as  formerly,  by  his  "  next  friend,"  although 
such  next  friend  be  appointed  by  the  court,  and  the  difference 
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between  liim  and  a  guardian  be  purely  in  name.  The  terms 
of  the  Code  require  a  guardian^  and  must  be  strictly  pursued. 
{HoftaiUng  v.  Tealy  11  How.  188  ;  and  see  Eutbert  v.  Young^ 
13  id.  413.)  Some  books  of  practice  under  the  Code  are  errone- 
ous in  this  respect. 

JudgmerU  against  infants.'] — No  judgment  can  be  entered 
against  an  infant  without  the  appointment  of  a  guardian  for 
him.     {KeOogg  v.  Klock,  2  Code  Rep.  28.) 

Nor  can  judgment  be  taken  by  default,  without  proof, 
whether  a  guardian  is  appointed  or  not.  {Cost  v.  RosBy  17  111. 
275.) 

Art.  3. — Owirdiam,  ad  litem  for  Infant  PlainUff. 

SoBD.  1.  When  guardian  should -be  appointed. 
2.  How  appointed. 
8.  Who  should  be  appointed. 

4.  His  powers,  duties  and  respon^bilities. 

5.  Control  of  the  court  over  him. 

SuBD.  1.   When  guardian  should  be  appointed. 

The  guardian  must  be  appointed  before  the  summons  is  issued^ 
not  merely  before  it  is  served.  {HiU  v.  Thaotery  3  How.  407  ; 
2  B.  S.  {Ist  ed.)  U6.) 

A  guardian  cannot  be  appointed  for  the  submissi(^  of  a  con* 
troversy  without  action.    {Fisher  v.  Stilson^  9  Abb.  34.) 

A  married  woman,  suing  together  with  her  husband,  needs  no 
guardian,  although  an  infant.     {Cook  v.  Hawdon^  6  How.  234.) 

SuBD.  2.  HotD  appointed. 

By  whom.'] — Except  in  partition  suits,  the  guardian  ad  Uteni 
may  be  appointed  by  the  court,  a  judge  thereof,  or  a  county 
judge.     {ArUSyj?.  49,  §  115.) 

In  an  action  for  partition,  a  guardian  can  be  appointed  only 
by  the  cotirty  (and  not  by  a  county  judge),  upon  ten  days'  notice 
to  the  general  guardians.  (3  B.  S.  {5th  ed.)  603  ;  [2  id.  317]  ; 
Lyle  v.  Smithy  13  How.  106  ;  and  see  Disirow  v.  FolgeTy  5  Abb. 
53 ;  and  ante^p.  155,  §  448.) 

On  whose  aj>plication.] — If  the  infant  is  fourteen  years  of  age, 
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or  over,  he  must  apply  himself  for  the  order.     {Ani€y  jp.  49, 
§116.) 

If  the  infant  is  under  the  age  of  fourteen,  the  application 
shoald  be  made, 

1.  By  his  general  or  testamentary  guardian,  if  he  has  any,  or 

2.  By  a  relative  or  friend — ^notice  being  given  to  the  guar- 
dian, if  any ;  or  if  he  has  none,  to  the  person  with  whom  he 
resides.    {Ante,  p,  49,  §  116.) 

The  notice  here  required  must  be  of  at  least  eight  days,  if 
personally  served,  or  sixteen  days  by  mail.  (ArUe,  p.  14:6, 
§§  413,  412.) 


§  55. 
Petition  for  appointment  of  a  Oiuirdian; — bj/  an  Infant  per- 
sonally,  in  an  Action  for  the  recovery  of  money  only,  or  of 
specific  property. 

To  the  [Supreme]  Court  of  the  State  of  New  York:  \pT:  To 
Hon.  W.  H.  Robertson,  county  judge  of  Westchester  County,  or 
othetnjoiseJ] 

The  petition  of  John  Smith  respectfully  shows : 

1.  That  he  resides  in  the  ....  of 

2.  That  he  is  between  ....  and  ....  years  old.  [Or  : 
That  he  is  over  14  and  under  21  years  old.] 

3.  That  one  John  Jones  is  indebted  to  him  in  the  sum  of 

dollars,  on  a  promissory  note,  dated  the    .  .  .  ., 

18  .  .  [Or  state  briefly  any  other  canise  of  action,] 

4.  That  your  petitioner  desires  to  commence  an  action  in 
[this]  court  for  the  same. 

5.  That  John  Brown  of [merchant]  is  a  compe- 
tent and  responsible  person  for  the  office  of  guardian. 

Wherefore  your  petitioner  prays  that  the  said  John  Brown 
may  be  appointed  his  guardian  for  the  purposes  of  the  action 
aforesaid. 

[Date.]  John  Smifh. 

I  consent  to  become  the  guardian  of  John  Smith,  for  the  pur- 
poses mentioned  in  the  foregoing  petition. 

[Date.]  John  Brown. 
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§  56. 
Tlie  Ukej  in  other  Actions. 

^[As  in  §  56,  to  and  including  paragraph  4.] 
5.  That  John  Brown,  [merchant],  is  your  petitioner^  general 
guardian.  [Or:  That  John  Jehks,  counaellor  at  law,  is  a  com- 
petent person  fojp  the  oflBlce  of  guardian,  having  no  interest  ad- 
verse to  your  petitioner,  and  being  fully  able  to  answer  for  any 
negligence.] 

Wherefore  [asin^  55.] 

[Gonsenty  as  in  §  55.] 


Though  it  is  not  expressly  required  by  any  rule,  yet  as  in 
such  cases,  the. judge  is  required  to  appoint  persons  with 
certain  qualifications,  it  is  better  to  present,  at  the  outset, 
suflicient  proof  of  such  qualifications.  An  aflBdavit  in  sub- 
stantially the  following  form  seems  advisable. 


§  57. 
Affidavit  of  the  Proposed  Guardian. 

County  op :     John  Jenks,  being  duly  sworn, 

says: 

1.  That  he  is  an  [attorney  and  xjounsellor  at  law,]  residing  in 
the  [city]  of  ...  . 

2.  That  he  has  no  interests  adverse  to  those  of  John  Smith, 
the  infant  who  desires -to  have  him  appointed  as  guardian. 

[3.  That  he  is  not  connected  in  business  with  any  attorney 
whose  interests  are  adverse  to  those  of  the  said  infant.] 
4.  That  he  is  worth  .....  dollars  over  all  his  Jiabilities. 
\Jurat^^  John  Jeneb.  * 


1 


The  third  paragraph  of  the  above  is  hardly  necessary  in  the 
case  of  an  infant  plaintifiT,  but  it  will  do  no  harm. 
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§  58. 
Petition  for  Appointment  of  Guardian  ; — by  the  General 

Guardian. 

To  the  Son,  A.  B judge  of 

The  petition  of  James  Smith  respectfully  shows  : 

1.  That  John  Smith,  of  the  city  \pr  townj  of ,  and 

county  of ,  is  under  ....  years  old,  [ataie  the  aye  of 

the  infant  at  his  next  iirthdayJ] 

2.  That  your  petitioner  is  his  fathef  [or  otherwise.] 

3.  That  the  said  John  [is  entitled  to  the  possession  of  certain 
lands  now  held  by  one  John  Jones ;  situated  in  the  town  of 

] 

4.  That  it  is  desirat)le  that  an  action  should  be  commenced 
in  [this]  court  for  the  recovery  of  the  same. 

6.  That  John  Jenks,  of  .  .  .  .,  [counsellor  at  law,]  is  a  com- 
petent and  responsible  person  for  the  office  of  guardian.  [If 
the  petitioner  desires  to  be  appointed  himself^  omit  this  para- 
graph.] 

Wherefore  your  petitioner  prays  that  [the  said  John  Jenks, 
or  if  he  proposes  himself^  he]  may  be  appointed  guardian  of 
the  said  John  Smith,  for  the  purposes  of  this  action. 

[Date.]  James  Smith* 


If  the  action  be  brought  for  an  "  equitable  "  claim,  the  pre- 
ceding petition  should  be  modified  so  as  to  contain  the  facts 
Bet  forth  in  the  affidavit,  §  57 ;  and  it  should,  we  think,  be 
verified. 


§  69. 

2(otice  of  AppUccUion  hy  a  Friend^  to  the  General  Gua/rdian^ 

or  Person  with  whom  the  Infant  resides. 

Take  Kotioe,  that  I  shall  apply  to  Hon.  A.  B.,  a  justice  of 

■  the court,  on  the  ....  day  of ,  18  .  .,  at  .  .  . 

I  o'clock,  at  the ,  in  the  [city]  of  .  .  .  .,  for  an  order 
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Guardian  for  infant  plaintiff.  Petition  by  friend.  Order. 

appointing  John  Jenks  guardian  of  John  Smith,  of  whom  you 
are  general  guardian,  [t>r,  who  resides  with  you,]  for  the  pur- 
pose of  bringing  an  action  in  the  name  of  the  said  John  Smith, 
against  John  Jones. 

Tours,  etc. 
To  John  Stilks,  Esq.  James  Brown. 


§  60. 
PetiUon  for  Appointment  of  Chiardicm; — hy  a  Friend. 

To  the  Hon, ,  judge  of 

The  petition  of  James  Brown  respectfully  shows : 

1.  That  John  Smith,  of ,  is  under years 

old.   ' 

2. ,  [State  the  cause  of  action  iriefyJ] 

3.  That  it  is  desirable  that  an  action  should  be  commenced 
in  [this]  court  for  the  [recovery  of]  the  same. 

4.  That  the  said  John  Smith  has  no  general  guardian.    [Or: 

That  James  Smith,  of ,  is  the  guardian  of  the  said 

John  Smith,  but  declines  to  commence  an  action  for  the  said 
purpose,  on  the  ground  that or  otherwise."] 

5.  That  [as  in  §  58  to  the  end.] 

James  Bbown. 


§  61. 
Order  appointing  a  Guardian  for  Infant  Plaintiff. 

On  reading  and  'filing  the  petition  of  A.  B.  [and  the  affida- 
vit of  C.  D.],  dated  the  ...  .  day  of 18  .  . 

OfiDBKED :  That  John  Jenks,  of  the  city  [or  town]  of , 

be  appointed  guardian  of  John  Smith,  an  infant,  for  the  pur- 
poses of  an  action  to  be  commenced  in  the court,  against 

John  Jones. 

[New  Toek,  Oct.  1,  I860.] 

Chas.  p.  Daly. 


The  order,  with  the  papers  on  which  it  was  obtained,  ehou  Id 


OF  PERSONS  UNDER  DISABILITIES.  489 

Guardian  for  infant  plaintiff.  Who  should  be  appointed.      ' 

be  entered  with  the  clerk,  in  the  county  where  the  trial  is 
laid.    (ArUe^jp.  177,  Hule  3,  Supreme  Cov/rt.) 

It  does  not  seem  that  any  separate  "  notice  "  of  the  appoint- 
ment is  necessary  to  be  given  to  the  defendant,  (altliongh  so 
stated  in  some  books  of  practice),  for  the  mode  of  appointment 
must  be  fally  set  forth  in  the  complaint,  which  would  appear 
to  be  snfficient  notice.  (See  EuWert  v.  Toung^  13  How.  413  ; 
Stanley  v.  Chajppell,  8  Cow.  235.) 

BuBD.  8.  Who  should  he  appointed. 

The  guardian  of  an  infant  plaintiff  should  in  all  cases  be  a 
responsible  person.  {Cook  v.  Hawdcn,  6  How.  234.)  For  he  is 
liable  for  costs.     (AnU^j}.  116,  §  316.) 

And  it  is  better  that  his  responsijjility  should  be  shown  affir- 
matively in  the  petition.     {Cook  v.  liawdon^  6  How.  234.) 

Utile  in  equUdble  actione.^ — ^lu  all  actions  of  an  equitable 
nature,  that  is,  in  all  except  actions  for  the  recovery  of  money 
only,  or  of  specific  real  or  peraonal  property,  the  rules  of  court 
require  that  no  one  shall  be  appointed  guardian,  even  v(pon  the 
application  of  the  infant^  except  either — 

L  The  general  guardian  ;  or,  . 

2.  Some  person  fully  competent  to  understand  and  protect 
his  rights,  having  no  adverse  interests,  and  not  connected  in 
business  with  the  counsel  for  the  adverse  party. 

And  every  such  guardian  must  be  of  sufficient  ability  to  an- 
swer to  the  infant  for  any  mismanagement  of  his  suit.  {Ante^ 
p.  198,  R^ite  60,  Supreme  Cawrt.) 

SuBD.  4.  Powers^  duties  and  responsibilities  of  guardians. 

The  guardian  ad  litem  should  prosecute  the  action  faithfully, 
as  if  it  were  his  own,  and  indeed  he  is  not  at  liberty  to  admit  or 
concede  matters  that  he  might  and  would  if  the  cause  were  his 
own.  (See  Aldrich  v.  Lapham^  6  How.  130 ;  Litchfield  v. 
JSurweUj  5  id.  341 ;  James  v.  Jamee^  4  Paige,  119.) 

It  eeems^  that  he  has  no  power  to  submit  a  controversy  with- 
out action.     {Fieher  v.  StiUon^  9  Abb.  34.) 

He  is  responsible  for  the  defendant's  costs,  and  payment  may 
be  enforced  by  attachment.  {Ante^p.  116,  §  316;  and  see  Mat- 
ter of  Ryder,  11  Paige,  188.) 
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Security,^— Before  the  Hevised  StattUeSj  an  irresponsible 
next  friend  (now  gnardian),  was  reqnired  to  give  secnrity  for 
costs.    {FvUon  v.  Roaevelt^  1  Paige,  178.) 

And  U  seemSy  that  this  might  still  be  reqnired.  {HiU  v. 
Thacter,  3  How.  409.) 

He  is  not  required  to  give  security  to  the  infa/rU  until  he 
claims  money  or  property  recovered  in  the  action,  other  than 
costs  and  expenses.  Then,  before  he  can  receive  such  money 
or  property,  he  must  do  so.  {Antey  p.  198,  Hide  62,  Supreme 
Court.) 

SuBD.  5.  Control  of  the  Court  oter  Guardian, 

If  the  guardian  ad  litem  does  not  faithfully  prosecute  the 
action,  the  infant  may  apply  to  have  him  removed.  {Ruesell 
V.  Ska/rpe,  1  Jac.  <fe  Walk.  462.) 

And  if  the  infant  does  not  wish  to  prosecute,  and  shows  good 
reason,  the  guardian  may  be  Removed.  (Guild  v.  CransUm^  8 
Gush.  [Mass.]  506.) 

And  on  its  appearing  to  the  court  by  any  means  that  he  is 
unfaithful,  it  will  remove  him  of  its  own  motion.  {LUchfidd 
V.  BurweUy  5  How.  341 ;  Wand  v.  Ward^  3  Merivale,  706.) 

And  the  court  will  correct  any  errors  of  the  guardian  tliat  in 
any  way  may  come  under  its  notice,  even  where  he  acted  in 
good  faith.    {Lefevre  v.  Larmoay^  ^2  Barb.  176.) 

Art.  4. — Chiardian  for  Infant  Defendant. 

Sudd.  1.  When  to  be  appointed. 
2.  How  to  be  appointed. 
8.  Who  should  be  appointed. 

4.  His  powers,  duties,  and  responsibilities. 

5.  Control  of  the  court  over  him. 

SuBD.  1.  When  to  le  appointed. 

A  guardian  mt^t  be  appointed  for  an  infant  defendant 
before  judgment.    {KeJZogg  v.  Kloch^  2  Code  Eep.  28.) 

He  may  be  appointed,  on  application  of  the  infant,  at  any 
time  during  the  action.  {McOonneU  v.  AdamSj  1  Code  Rep. 
N.  S.  114.) 
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GuardUm  for  infant  defendant.  How  appointed. 

Appointment  on  appeal,] — Where  judgment  is  taken  in  a 
justice's  court  against  an  infant,  without  anj  guardian  being 
appointed,  such  infant  may  apply  to  the  county  court  (Common 
Pleas)  for  the  appointment  of  a  guardian.  {Moody  v.  Oleason, 
7  Cow.  482 ;  and  see  Fish  v.  Ferris,  3  E.  D.  Smith,  567.) 

But  the  application  must  liot  be  made  until  the  return  is 
filed.    {Fish  v.  Ferris,  3  E.  D.  Smith,  667.) 

It  may  then  be  made  to  the  special  term.    {Ihid.) 

SrBD.  2.  ffow  to  he  appointed. 

Except  in  partition  suits,  the  guardian  is  appointed  by  the 
court,  a  judge  thereof,  or  a  county  judge,  as  follows : 

1.  If  the  infant  defendant  is  fottrteen  years  of  age,  he  has 
twenty  days  allowed  after  service  of  the  summons,  during 
which  he  alone  may  apply  for  a  guardian. 

2.  If  he  does  not  apply  within  twenty  days,  or  if  he  is  under 
fourteen  years  old,  then  the  application  may  be  made  by  any 
other  party  to  the  action,  or  by  a  relative  or  friend  of  the 
infant,  after  eight  days'  notice  {sixteen  days,  if  by  mail,)  being 

j  given  to  the  general  or  testamentary  guardian,  if  within  the 

State ;  or  if  there  is  none,  then  to  the  infant  himself,  if  over 
i  fourteen  years  of  age,  and  witliin  the  State  ;  or  if  under  that 

age,  and  within  tlie  State,  to  the  person  with,  whom  he  resides. 

{Ante,  p.  49,  §  116  ;  p.  146,  §§  418,  412.) 

In  partition  suits,  the  guardian  is  appointed  by  the  court  only, 

upon  ten  days'  notice  to  the  infant  or  his  guardian.     (3  JR.  S. 

{5th  ed.)  603  i  12  id.  Sir.li) 

Application  ly  tn/3zn/.]— The  term  of  twenty  days  assigned 
for  an  infant  over  fourteen  years  old,  to  apply  himself  for  a 
guardian,  is  intended  only  to  prevent  all  others  from  so  applying 
within  that  term.  After  that  time,  if  no  other  authorized 
person  has  applied,  the  infant  is  still  at  liberty  to  apply  himself. 
{McConneU  v.  Adams,  1  Code  Kep.  N.  S.  114.) 
I  It  seems,  that  no  guardian  will  be  appointed  for  an  infant 

over  the  age  of  14,  against  such  infant's  consent.    {E.  B.  v. 
E.  a  B.,  8  Abb.  46.) 

Bat  this  appears  too  broad  an  assertion,  for  a  guardian  may 
certainly  be  appointed  on  application  of  the  plaintiff,  after 
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twenty  days  from  service  of  suinmonB;  and  if  the  infant  could 
hinder  the  appointment  of  amy  guardian,  no  judgment  could 
ever  be  taken  against  him.  {Kellogg  v.  Klocky  2  Code  Rep. 
28.)  Probably  all  that  the  court  meant  by  this  statement  was 
that  one  guardian  ad  litem  could  not  be  removed,  and  another 
appointed,  against  the  will  of  the  infant 


§62. 
Petition  for  the  Appoifitment  of  a  Ouardicmfor  an  InfanJt 
defendant — hy  the  Infam,t. 

SuPBEMB  Court. 


John  SicnH 

agt. 
James  Joites. 


To  the  Eon.  A.  B judge  of 

The  petition  of  James  Jones  respectfully  shows : 

1.  That  he  is  between and years  old. 

2.  That  he  resides  in  the  [city]  of 

3.  That  an  action  has  been  commenced  against  him  by  the 
above  named  plaintiff,  in  the  [Supreme]  Court,  for  [state  the  re- 
lief dema/nded  in  the  corwplaint'] 

4.  That  John  Jenks  of ,  [counsellor  at  law,]  is  a  com- 
petent and  responsible  person  for  the  office  of  guardian. 

Wherefore  your  petitioner  prays  that  the  said  John  Jenks 
may  be  appointed  his  guardian  for  the  purposes  of  this  action. 
[DateJ]  Jamks  Jones. 

1  consent  to  act  as  guardian  according  to  the  prayer  of  the 
foregoing  petition. 

[Date,']  ^         John  Jenks. 


OF  PERSONS  UNDER   DISABILITIES.  -      493 

Guardian  for  infant  defendant.  AffiiaTiU  Petition. 

- 

§63. 

Affida/oit  to  ie  used  in ''  equiidbl^'^  Actions. 

[Title  of  Ca/use.^ 

CojjKTY  OF :   John    Jenks,  being    duly    sworn, 

says : 

1.  That  he  is  a  [state  httsiness^']  residing  in  the  city  [or^  town] 
of 

2.  That  he  has  no  interest  adverse  to  that  of  the  above  named 
defendant.   ' 

3.  That  he  is  not  connected  in  business  [or,  in  any  way]  with 
the  attorney  or  counsel  of  the  above-named  plaintifi*. 

4.  That  he  is  worth dollars  over  all  his  liabilities. 

[JuratJ] 

John  Jknks. 


§  64. 
Petition  for  tlce  Appointment  of  Guardian  ;  hy  the  general 

Chia/rdian. 

[Title  of  Cause.'] 

^To  Hon.  A.  £ judge  of 

The  petition  of  William  Jones  respectfully  shows : 

1  That  James  Jones,  of ,  is  under  the  age  of .  .^ .  . 

years. 

2.  That  your  petitioner  is  his  general  guardian. 

3.  That  an  action  has  been  commenced   against  the  said 

James,  by  the  above  named  plaintiff,  in  the court,  for 

[niale  tlie  relief  demanded  in  the  complaint.] 

4.  That  John  Jenks,  of ,  [counsellor  at  law,]  is  a  com- 
petent and  responsible  person  for  the  office  of  guardian.  [Tf 
the  petitioner  desires  to  he  appointed  himself  omit  this  para- 
graph^ 

Wherefore  your  petitioner  prays  that  [he  or]  the  said*  John 
Jenks  may  be  appointed  guardian  of  the  said  James  Jones,  for 
the  purposes  of  this  action. 

[J)ate.]  William  Jones. 


A 


/ 
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§65. 
j^otice  of  Application  for  a  Ouardian — by  another  Party  ^ 

[Title  of  CauseJ] 

Takb  Notice,  that  I  shall  apply  to  the  Hon.  A.  B.,  county 

judge  of county,  \or^  a  justice  of  the court,] 

at in  the of ,  on  the  ....  day  of 

18  .  .  ,  at   ...  o'clock,   for  an  order  appointing  a 

guardian  for  the  defendant  in  this  action. 

Yours,  etc., 
[Date.]  ^  J.  M.  Aokley, 

Plaintiffs  Attorney. 
To  WiLLiiiM  JojTES,  Esq., 

Ghia/rdian  of  the  defendami. 


This  notice  must  be  served  at  least  eight  days,  (in  partition 
suits,  ten  days,)  before  the  day  named  for  the  application.  The 
motion  should  then  be  made  upon  proof  of  service,  and  the  fol- 
lowing petition : 

§  66. 

Petition  for  the  Appointment  of  a  Chianrdian  for  an  Infant  De- 
fe^hdant^ — hy  the  PlairUiff. 

[Title  of  Cause.] 

To  the  Hon.  A.  B judge  of 

The  petition  of  John  Smith,  the  plaintiff  in  this  action.res- 
pectfully  shows : 

1.  That  the  defendant,  James  Jones,  is  under  the  age  of .  . . . 
years. 

2.  That  the  summons  in  this  action  was  duly  served  on  him 
on  the  .  .  .  .day  of.  .  .  .,  18.  .  [If  t?ie  defendant  is  over  fovr- 
teen  years  old^  this  mtist  he  a  date  at  least  twenty  days  preceding 
the  date  of  the  petition.] 

3.  That  no  guardian  has  been  appointed  for  the  defendant,  so 
far  as  your  petitioner  has  any  knowledge  pv  information. 
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Guardian  for  infant  defendant  ^  Who  should  be  appointed. 

Wherefore  your  petitioner  prays  that  a  guardian  may  be  ap- 
pointed for  the  said  defendant,  for  the  purposes  of  this  action. 

John  Smith, 
[Date.] 

[  Verification.'] 


•  §  67. 
Order  for  the  Appointment  of  a  Guardian  for  an  Infant  De- 
fendant. 

[Tide, of  Cause.'] 

Or  reading  and  filing  a  petition  of  the  above  named  defend- 
ant [or,  of  William  Jones,  OTy  of  the  above  named  plaintiflF], 

dated  the  ....  day  of ,  18  .  .,  [and  also  a  copy  of  the 

notice  of  application,  and  affidavit  of  service  of  the  same,  ory 
after  hearing  counsel  on  both  sides :] 

Obdebed  :  That  John  Jenks,  Esq.,  of be  appointed 

guardian  of  the  defendant  for  the  purposes  of  this  action. 

[Date.]  C.  P.  Daly. 


SuBD.  8.  Who  should  he  appointed. 

No  person  is  to  be  appointed  guardian  ad  litem,  on  tlie  ap- 
plication of  the  infant  or  otherwise,  unless  he  be  either 

1.  The  general  guardian  of  the  infant ;  or, 

2.  One  fully  competent  to  understand  and  protect  the  infant's 
rights,  having  no  adverse  interests,  and  no  business  connection 
with  the  adverse  counsel. 

And  every  guardian  ad  litem  must  be  of  sufficient  ability  to 
.answer  to  the  infant  for  any  mismanagement  of  the  case. 

This  rule  is,  however,  only  applicable  to  "  equitable  actions ;" 
actions  for  the  recovery  of  money  only,  or  specific  property, 
being  excepted  from  its  operation.  {Ante,  p.  198,  Hule  60,  jSvr 
preme  Court.) 

The  person  most  likely  to  protect  the  infant's  interests  should 
be  appointed  guardian,  or  consulted  in  the  selection  of  one. 
{Grant  v.  Van  Schoonhoven,  9  Paige,  256.) 

The  court  never  selects  a  guardian  for  an  infant  defendant 


\ 
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who  is  nominated  by  tlie  adverse  party.  {Knicherbiicker  v.  De 
Freest^  2  Paige,  405.) 

And  therefoi;e  the  plaintiff  when  applying  to  have  a  guard- 
ian appointed  for  the  defendant,  should  never  undertake  to 
name  any  person  for  the  position.    {Ibid.) 

Where  an  infant  defendant  is  a  married  woman,  it  is  usual  to 
appoint  her  husband  her  guardian,  unless  he  has  adverse  inter- 
ests.   (1  Barb.  Chan.  Pr.  85.) 

SuBD.  4.  Povoers^  duties^  and  responstbUitiet  of  guardian. 

Duty  to  act.'] — ^It  is  the  duty  of  every  attorney,  or  officer  ol 
the  court,  to  act  as  guardian  for  an  infant  defendant,  whenever 
appointed  as  such  by  the  court.  {Antej  p.  198,  JSule  61,  Sip- 
preme  Court) 

Duty  to  eosamine  case.'] — ^It  is  the  guardian's  duty  to  investi- 
gate the  case,  and  make  the  proper  defence.    {Ibid.) 

He  should  ascertain  from  the  infant  and  his  friends,  or  other 
proper  sources  of  information,  what  are  the  rights  of  his  ward. 
(Semble,  Knickerbocker  v.  De  Freest^  2  Paige,  305.) 

Mode  of  answering.] — ^If  the  infant  is  a  mere  nominal  party, 
or  has  no  defence,  and  no  equitable  rights  as  against  his  co- 
defendants  rendering  a  special  answer  necessary,  the  "  general 
answer,"'  submitting  his  rights  to  the  court,  will  be  sufficient 
At  least,  this  was  the  rule  in  chancery.     {Ibid.) 

But  if  necessary  to  bring  the  rights  of  the  infant  property 
before  the  court,  it  is  the  duty  of  the  guardian  to  put  in  a 
"  special  answer."    {Ibid.) 

Oeneral  duties.] — If  the  infant  has  any  substantial  rights 
which  may  be  affected  by  the  action,  or  if  the  claim  against 
him  is  of  a  doubtful  nature,  the  guardian  must  attend  to  all  the 
proceedings,  and  carefully  forward  and  protect  the  rights  of  his 
ward.     {Ibid.) 

Though  the  court  will  protect  the  rights  of  the  infant,  when- 
ever it  can  fairly  perceive  them,  yet  it  is  the  special  duty  of 
the  guardian  to  bring  these  rights  directly  under  the  notice  of 
the  court.     {Ibid.) 

As  a  rufe,  the  courts  do  not  approve  of  a  pliant  and  over- 
accommodating  disposition  on  the  part  of  guardians  toward 
the  parties  opposing  their  wards ;  and  a  course  of  conduct  by 
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which  judgment  agaiust  the  infant  is  facilitated  or  hastened,  is 
regarded  with  suspicion.  (See  E,  B.  v.  jE  C.  B.y  8  Abb.  44 ; 
LUchfidd  V.  BttrweUy  5  How.  341 ;  Gfro/nt  v.  Van  Schoonhoveny 
9  Paige,  265.) 

Admissions  hy  guardianJ] — ^No  judgment  can  be  entered 

against  an  infant  upon  the  admission  of  his  guardian.    {Litchr 

fidd  V.  Bv/rweUy  5  How.  341 ;  James  v.  James^  4  Paige,  119 ; 

Oram  v.  Pa/rkery  1  Carter,  [Ind.]  374 ;  Cost  v.  Rose,  17  111.  276.) 

He  cannot  waive  service  of  process  on  his  ward.  {Pugh  v. 
Pughy  9  Ind.  182 ;  Bobbins  v.  Bobbins,  2  Carter,  [Ind.]  74 ;  but 
see  Varian  v.  Stevens,  2  Duer,  635.) 

Nor  will  the  infant  be  prejudiced  by  any  errors  or  omissions 
in  the  guardian^s  answer.  (JSulJdey  v.  Va/n  Wyck,  5  Paige, 
687 ;  Lenoa>  v.  JUTotrebe,  1  Hemp.  [U.  S.]  251.) 

Where  an  infant  is  defendant,  consequently,  everything  that 
is  necessary  to  establish  the  plaintiff's  rights  against  him,  must 
\i%jpTOvedy  although  it  be  such  matter  as  would  be  freely  admit- 
ted by  an  adult  defendant.  {Eaion  v.  TiUvnghast,  4  B.  I.  276  ; 
TutOe  V.  Oa/rreU,  16  111.  864;  WUhvnson  v.  Beal,  4  Madd. 
408.) 

But  admission  maybe  made  of  facts  dearly  to  the  advantage 
of  the  infant    {Eaton  v.  TUUnghast,  4  E.  I.  276.) 

It  has  been  said  that  infants  were  as  much  bound  by  the  acts 
of  their  counsel  as  any  one  {TUlotson  v.  Bargra/ve,  3  Madd. 
495 ;)  but  this  view  is  not  sustained  by  the  later  cases.  (See 
LiUihfidd  v.  Buriodl,  6  How.  341.) 

BesponsibiUty  of  guardian."] — ^He  is  not  responsible  for  the 
costs,  unless  specially  charged  by  the  court  for  some  miscon- 
duct.   (3  B.  S.  {5th  ed.)  745 ;  [2  id.  447.]) 

He  will  be  charged  with  the  costs,  if  he  makes  an  improper 
defence.    {Hinde,  248.) 

The  court  may  punish  him  for  neglect  of  duty.  (Semble, 
jEM4:kerbadcer  v.  Be  Freest,  2  Paige,  305.) 

And  be  is  liable  to  his  ward  for  all  damage  sustained  by  the 
latter  in  consequence  of  such  neglect.    {Ibid,) 

8uBD.  5.  Control  of  the  court  over  guardian. 

The  court  will  always,  if  possible,  prevent  an  infant  defend- 

82 
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ant  from  being  prejudiced  bj  any  act  of  his  guardian.  Thus  it 
will  not  allow  the  answer  put  in  by  the  guardian  to  be  used  to 
the  injury  of  his  ward.  {Bennett  r.  Olvoer^  7  Gill  &  Johns. 
207.) 

It  will  correct  errors  of  a  guardian,  and  remove  him  if  it  has 
reason  to  think  him  unfit  for  bis  trust.    (See  (mte^  p.  490.)' 

Art.  5. — Persons  of  uriMtmd  Mmd. 

1.  A«  plaintiflk. 

2.  A«  defendants. 

1.  As  plaintiffs.'] — ^Prior  to  1845,  all  actions  at  law,  and  all 
in  equity  except  of  a  single  nature,  hereafter  specified,  were 
brought  in  the  name  of  the  actual  plaintiff,  although  a  lunatic 
in  charge  of  a  committee.  It  was  Jidd  that  the  committee 
could  not  maintain  an  action  in  his  own  name  for  the  benefit 
of  the  lunatic.  {Lane  v.  Schermerhom^  1  Hill,  97 ;  Petrie  v. 
Shoemaker^  24  Wend.  86 ;  Gorham  v.  Oorham^  3  Barb.  Ch. 
E.  24.) 

The  only  exception  to  this  rule  was  in  an  action  in  equity  to 
set  aside  a  deed,  etc.,  of  the  lunatic  obtained  from  him  during 
lunacy.  In  such  case  the  committee  might  sue  without  joining 
the  lunatic,  on  the  ground  that  the  latter  should  not  be  com- 
pelled to  stultify  himself.  {OrUey  v.  Messere^  7  Johns.  Oh.  R. 
139;  Atfy  Gen.  v.  Parkhursty  1  Ch.  Cases,  112;  and  see 
Person  v.  Wa7reny  14  Barb.  488 ;  Gorham  v.  Gorham^  3  Barb. 
Ch.  R.  24.) 

Za/io  (7^1845.] — ^The  legislature  then  authorized  such  com- 
mittees to  '^  sue  in  their  own  names  for  any  debt,  dai^n,  or  de- 
mand transferred  to  them,  or  to  the  possession  of  which  they 
are  entitled"  as  such  committees.  (3  U.S.  {&th  ed.)  135; 
Imos  1845,  ch.  112.) 

The  committee  need  not  state,  in  a  complaint  on  a  note  given 
to  the  lunatic,  that  he  sues  as  a  committee — ^nor  need  he  join 
the  lunatic's  name  as  plaintiff.  {Dams  r.  Carpenter^  12  How. 
287.) 

In  actions  prior  to  the  Code,  it  was  Tield  that  in  every  in- 
stance except  the  cases  specially  named  in  the  act  of  1845,  the 
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action  mast  be  brought  in  the  name  of  the  lunatic  or  idiot,  bj 

*  his  next  friend.    (Jf' JESKip  v.  JTJEJttip,  8  Barb.  556.)   . 

The  Code."] — ^It  has  been  held  at  special  term,  (Taggart,  J.) 
that  the  committee  of  a  lunatic  may  sue  in  his  own  name  un- 

•  der  the  Code,  as  a  trustee  of  an  express  trust.  But  the  action 
in  that  case  could  have  been  sustained  on  other  grounds.  (jPer- 
son  V.  Warren^  14  Barb.  494 ;  and  see  Davi8\.  Carpenter y  12 
How.  288.) 

2.  As  defendants. — Zea^e  to  stie.'] — Lunatics  may  be  sned  as 
other  persons  are,  but  as-  to  the  mode  of  commencing  actions 
against  them,  see  ante^p.  337. 

It  seems  Jthat  lunatics,  not  jvdidcbQ/y  declared  to  be  such, 
mast  be  sued  as  sane  persons  in  all  respects.  {Heller  y.  Hdler^ 
6  How.  194.) 

The  proper  course  to  pursue  for  enforcing  a  claim  against  a 
lunatic  (judicially  declared  such),  is  as  follows  : 

The  plaintiff  should  petition  the  Supreme  Court  for  the  pay- 
ment of  his  debt,  and  the  court  will  either — 

1.  Order  the  committee  to  pay  out  of  the  lunatic's  estate, 
or, 

2.  Order  a  reference  to  settle  the  amount  and  justice  of  the 
claim,  or, 

3.  Give  the  plaintiff  leave  to  sue.  {Stevens  v.  Cameron^  26 
Barb.  172  ;  Matter  of  Hopper ^  5  Paige,  489 ;  SoverhHZ  v.  Dick- 
son^ 5  How.  112  ;  and  see  Matter  of  HeUler^  3  Paige,  1P9.) 

A  lunatic  may  be  made  a  defendant,  but  it  is  contempt  of 
court  to  commence  an  action  against  him  (after  he  has  been 
judicially  declared  to  be  a  lunatic),  without  leave  of  the  court. 
{Orippei).  V.  Ouher,  13  Barb.  428.) 

Bnt  a  judgment  recovered  in  an  action  brought  without 
leave,  will  not  be  void,  nor  even  erroneous.  {Hnd.  /  but  see 
JScfbertson  v.  Lain^  19  Wend.  650 ;  Matter  of  HeUer^  3  Paige, 

201.) 

The  Supreme  Court  will,  on  application  of  the  coinmittee  of 
a  lunatic  defendant,  j^n^Ztn^  suit^  set  aside  the  complaint  in  an 
action  brought  without  leave  of  any  court.  {Stemiurg  v. 
Sehodcraft,  2  Barb.  153.) 
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CHANGE  OF  FASTDGB — ^ABATEMENT  AND  RSYIYOS. 

Abticlb  1.  Abatement  of  action. 
2.  Change  of  interest 
8.  Continuance  or  reyivor  of  action. 

4.  Addition  of  parties. 

5.  Interpleader. 

Abt.  1. — Ahatement  of  Action. 

Under  the  old  practice,  the  death  of  a  dole  plaintiff  or  de- 
fendant abated  the  action,  if  it  occurred  before  verdict  or 
judgment. 

But  the  Code  now  provides  that  "  no  action  shall  abate  by 
the  death,  marriage,  or  other  disability  of  a  party,  or  by  the 
transfer  of  any  interest  therein,  if  the  cause  of  action  survive  or 
continue."    {ArUe^p.  50,  §  121.) 

(As  to  the  mode  of  continuing  such  actions,  see  Art.  S  of 
this  chapter,  j7a«^,^.  603.) 

AcUona  for  v^rongsJ] — An  action  for  wrongs,  not  surviving 
to  the  estate,  is  not  included  in  the  above  rule,  and  will  still  be 
abated  by  the  death  of  either  sole  party,  except  after  verdtd 
renderedy  in  which  case  the  action  may  proceed  as  in  other  cases. 
(^nfe,i?.  50,  §121.) 

Civil  deathS\ — Imprisonment  in  the  State  prison  for  life  is 
equivalent  to  death,  and  abates  an  action  as  effectually.  {Gra- 
ham V.  Adame^  2  Johns.  Cases,  408.) 

And  it  has  since  been  held,  that  such  imprisonment  for  a  term 
of  years  only  has  the  same  effect  upon  the  action.  {O^JBrien  v. 
Hagan,  1  Duer,  664.) 

It  seemsy  that  such  limited  imprisonment  is  not  within  the 
meaning  of  §  121  of  the  Code,  and  that  as  there  can  be  no 
representatives  of  the  prisoner,  the  suit  must  abate.     {Ibid.) 

Corporations.'] — ^The  dissolution  of  a  corporation  does  not 
abate  suits  brought  in  its  favor.  They  may  be  continued  in  the 
name  of  the  corporation  as  before,  or  of  its  receiver  or  trastees. 
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(2  E.  S.  {Sth  ed.)  597 ;  Zaws  1832,  ch.  295 ;  and  see  If.  T.  Ma/r- 
Ned  Iron  Co.  v.  Smithy  4  Duer,  378 ;  Fa/rmeri  Bank  v.  Ely^ 
2  K  T.  Leg.  Obs.  274 ;  Talmage  v.  Pd\  9  Paige,  410. 

Actions  jpending  July  1, 1848.] — §  121  of  the  Code,  on  which 
Arts.  1,  2,  and  3,  of  this  chapter,  are  snbstantiallj  founded,  v/ia 
made  applicable,  by  the  legislature,  to  actions  commenced 
before  the  Code.  Bat  Willabd,  J.,  denied  the  constitutionality 
of  such  retrospective  application.  (  Vroamcm  v.  Jones,  5  How. 
369.) 

If,  however,  it  be  constitutional,  yet  its  provisions  being 
simply  permissive,  and  §  122  not  being  made  applicable  to  suits 
under  the  old  practice,  a  change  of  parties  cannot  be  made  in 
such  suits,  without  the  consent  of  the  person  sought  to  be  made 
a  party.  The  old  practice  must  be  resorted  to  in  such  case. 
{Phidips  V.  Drake,  1  Code  Eep.  63.) 

CovH  of  Appeals^ — ^This  section  seems  not  to  have  been 
intended  to  apply  to  the  Court  of  Appeals.  {Eaatings  v. 
IPKmley,  8  How.  175.) 

Abt.  2. — Ch4mge  of  Interest  pending  Suit. 

In  case  of  any  transfer  of  interest  not  occasioned  by  the  death, 
marriage,  or  otiier  disability  of  the  party,  "  the  action  shall  be 
continued  in  the  name  of  the  original  party ;  or  the  court  may 
allow  the  person  to  whom  the  transfer  is  made,  to  be  substituted 
in  the  action."  {AnU^p.  50,  §  121.) 

This  substitution  is  a  matter  in  the  discretion  of  the  court. 
{Bwnks  V.  Maker,  2  Bosw.  693 ;  F(yrd  v.  Damd,  1  id.  601 ; 
Howard  v.  Taylor,  6  Duer,  605 ;  11  How.  880 ;  Murray  v. 
den.  MuL  Ins.  Co.,  2  Duer,  607 ;  Hwrris  v.  Bennett,  1  Code 
Rep.  N.  S.  203 ;  6  How.  220 ;  Shddm  v.  Hiwens,  7  How. 
268.) 

It  seems,  that  an  order  of  substitution  will  not  be  granted, 
unless  sufficient  reason  is  shown,  and  the  rights  of  the  opposing 
party  will  not  be  prejudiced.  {Murray  v.  Oen.  Mut.  Ins.  Co., 
2  Duer,  607 ;  and  see  aU  the  last  cited  cases.) 

The  court  should  not,  upon  application  for  such  an  order, 
examine  the  title  of  the  assignor,  when  such  title  is  disputed, 
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and  put  in  issue  for  trial  by  jury  in  the  case.  {Banke  v.  Maher^ 
2  Bosw.  698 ;  and  see  Wing  v.  Keicham^  3  How«  885.) 

Whether  the  decision  of  the  special  term  is  appealable — 
query  f  {Banks  v.  Maher^  2  Bosw.  693 ;  Ford  v.  David^  1  id. 
601 ;  M?Qovm  v.  LeaA)^nv)orthy  2  E.  D.  Smith,  27;  and  see 
Murray  v.  Oen.  Ins.  Co.j  2  Duer,  607.) 

The  coprt  cannot,  under  this  section,  substitute  a  party  who 
has  the  right  to  sue,  for  one  who  has  not  the  right,  and  had  not 
when  the  action  was  commenced.  {EastRvoer  Ba/nJc  v.  Cut- 
ting,  1  Bosw.  636.) 

An  assignee  of  the  cause  of  action,  pending  suit,  who  is  sub- 
stituted for  the  plaintiff,  exparte^  has  no  greater  rights  than  his 
assignor,  and  his  claim  is  subject  to  the  same  set-off,  whether 
legal  or  equitable.    {Terry  v.  JSobertSj  15  How.  65.) 

But  the  right  to  such  set-off  must  have  existed  previously  to 
the  assignment.    {JSoberts  v.  Carter,  17  How.  347.) 

Substitution  of  defendam^t.l — In  an  action  to  recover  real  pro- 
perty, if  the  defendant  dispose  of  the  land  pending  suit,  there 
is  no  occasion  to  substitute  the  grantee  as  defendant,  since  the 
plaintiff,  if  he  obtain  judgment,  may  dispossess  any  such 
grantee,  without  notice.  {Moseley  v.  Albany  Jf.  JS.  -ff.,  14  How. 
74.) 

In  an  action  for  any  tort  in  relation  to  real  estate,  the  defen- 
dant's grantee  cannot  be  substituted  for  him,  and  made  respon- 
sible for  his  torts.    {Ibid.) 

In  an  action  for  partition,  it  seems  that  the  grantee  of  a 
defendant  might  be  substituted  for  him.  (See  ITornfag&r  v. 
Eomfager,  1  Code  Eep.  N.  8. 180.) 

Bow  motion  should  be  made,'] — ^The  assignee  should  move  for 
leavy^  to  be  substituted  as  a  party,  upon  notice  to  both  parties 
to  the  action.  {Howard  v.  Taylor,  6  Duer,  604  ;  11  How. 
380.) 

Perhaps  the  assignor  may  make  the  motion,  on  notice  to 
his  assignee  and  to  all  parties  to  the  action.  But  he  cannot 
move  without  such  notice,  and  it  is  doubtful  whether  he  can  at 
all.    {Ihid.) 
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Abt.  3. — ConHniumce  or  Revivor  of  AcUon. 

^<  In  case  of  death,  marriage,  or  other  disability  of  a  party, 
the  court,  on  motion,  at  any  time  within  one  year  thereafter,  or 
afterward  on  a  supplemental  complaint,  may  allow  the  action 
to  he  continued  by  or  against  his  representative  or  successor  in 
interest ;" — ^if  the  cause  of  action  survives  or  continues,  {AnUy 
p.  60,  §121.) 

"  After  a  verdict  shall  be  rendered  in  any  action  for  a  wrong, 
such  action  shall  not  abate  by  the  death  of  any  party,  but  the 
case  shall  proceed  thereafter  in  the  same  manner  as  in  cases 
where  the  cause  of  action  now  survives  by  law,"    {Ibid.) 

1.  After  death  qfplaintif,] — ^The  executor  or  administrator  of 
a  deceased  plaintiff  may  be  substituted  for  such  plaintiff,  even 
against  his  own  wish,  on  the  motion  of  a  defendant.  {Ridgeway 
V.  Bvlheley,  7  How,  269 ;  but  see  Williamson  v»  Moore,  6  Sand, 
647.) 

In  an  action  relating  to  real  estate,  the  heira  should  apply 
for  an  order  of  continuance,  without  joining  the  widow  of  the 
plaintiff.  She  has  no  interest  in  the  land,  until  dower  is  actu- 
ally assigned  her.    {Ash  v.  Cook,  3  Abb.  389.) 

Upon  this  application,  the  court  cannot  look  into  the  merits 
of  the  action,    (  Wing  v.  Ketcham,  3  How.  385.) 

Death  of  one  qf  several  plaintiffs.'] — Where  one  of  several 
plaintiffs  dies,  and  the  cause  of  action  survives  to  the  others, 
the  surviving  plaintiffs  should  make  a  suggestion  on  the  record, 
and  the  action  may  proceed  without  further  order,  in  the  name 
of  such  survivors.  (3  R.  8.  {Sth  ed.)  669 ;  [2  id.  386 ;]  and  see 
Taylor  r.  Church,  9  How.  190.) 


.§  68. 
Suggestion  qf  Death. 

[Title  of  Cause.) 

C.  D.,  one  of  the  plaintiffs  in  this  action,  by  [F.  S.  Hoffman,] 
his  attorney,  hereby  gives  the  court  to  understand  that  A.  B., 


I 
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OontiDiuuice  or  revivor.  Suggestion  of  death  of  plaintilt 

one  of  the  plainti&  herein,  died  since  the  commencement  of 

this  action,  to  wit,  on  or  about  the  ....  day  of ,  18  .  . ; 

and  that  the  cause  of  action  survives  to  him,  the  said  C.  D. 

F.  B,  HoFFHAir, 
[Date.']  Attorney  for  C.  D. 


This  suggestion  should  be  filed  with  the  clerk,  and  a  copj 
served  on  the  defendant's  attomej.     (3  R.  8.  {&th  ed,)  868 ; 

[2  id.  658.]) 

The  defendant  may  plead  to  the  suggestion  if  he  desires  to 
controvert  it,  within  twenty  days,  in  the  same  manner  as  if  it 
were  a  hew  complaint.    {Ibid.) 

If  an  issue  of  fact  be  joined  thereupon,  it  must  be  tried,  and 
judgment  rendered  thereon,  as  on  other  issues.    {Ihid.) 

If  a  default  be  taken,  or  judgment  upon  demurrer  or  other- 
wise tee  rendered  against  the  opposing  party,  a  writ  of  inquiry 
must  issue  to  ascertain  the  truth  of  the  suggestion,  unless  other- 
wise ordered  by  the  court    (Ihid.) 

The  court  may,  and  probably  would  in  every  case,  order  a 
reference  of  the  question  at  issue.  (See  arUe,  p.  99,  §  371, 
^ubd.  8.) 

Judgment  may  be  given  on  such  issue,  as  in  any  other  case, 
and  the  plaintiff  may  be  nonsuited  in  the  same  manner  as  in 
ordinary  trials  at  law.    (8  R.  S.  {6th  ed.)  868  ;  [2  id.  558.]) 


§  69. 

Ansioer  to  Suggestion  of  Death. 

[Title  of  Ccme.'] 

E.  F.,  defendant  in  this  action,  answers  to  the  suggestion  of 
C.  D.,  one  of  the  plaintiffs  herein,  that  the  above  named  A.  B. 
is  not  dead.  E.  J.  Andebson, 

DefefndanSB  Attorney. 


The  action  cannot  proceed  in  the  name  of  both  the  living  and 
dead  parties,  nor,  it  seeme^  without  a  suggestion  on  the  record. 
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And  a  judgment  taken  thus  irregolarlj  was  set  aside,  no 
amendment  being  allowable.    {Hohnes  v.  Ronie^  8  How.  384.) 

Where  the  cause  of  action  contimtesy  but  does  not  survive  to 
the  remaining  plaintiffs,  the  representatives  of  the  deceased 
plaintiff  must  apply  for  an  order  admitting  them  to  sue,  under 
the  provisions  of  §  121  of  the  Code.  (See  Williamson  v.  Moare^ 
5  Sand.  647.) 

The  person  applying  for  leave  to  continue  the  action,  must 
show  primd  fade  his  succession  to  the  title  of  the  deceased 
plaintiff.    (/».  John  v.  Crod,  10  How.  257.) 

FcTTM^ — ^The  following  forms  may  be  used  on  an  application 
under  §  121  of  the  Code,  which  forms  the  basis  of  this  chapter. 


§  70. 

Affidavit  of  Death  of  a  Plamtiff^  andAjppomtment  of 
ExecutOTd. 

[TiOe  of  Cause.] 

[Cfmr  and]  County  op  [New  Toek]  :  [William  Doe,]  of 
[said]  county,  being  duly  sworn,  says : 

1.  That  this  action  was  brought  by  the  late  [John  Doe] 
to  recover  [one  thousand  dollars  upon  a  promissory  note  for 
that  amount,  made  by  the  defendant,  and  due  on  the ....  day 
of ^  18  •  •] 

2.  That  after  this  action  was  commenced,  [and  issue  joined 

therein,]  to  wit,  on  the  .  •  .  .  day  of ,  18  . .,  the  above 

named  plaintiff  [John  Doe]  died,  after  having  made  and  pub- 
lished his  last  will  and  testament,  in  which  he  appointed  this 
deponent  his  sole  executor. 

3.  That  on  the  ....    day  of >  18  •  •}  the  surrogate  of 

the  [city  and]  cotmty  of  [New  York]  duly  issued  letters  testa- 
mentary to  deponent,  and  he  has  entered  upon  the  fulfillment 
of  his  duties  as  executor  aforesaid. 

[«/wra^.]  WiLUAM  Dob. 


\ 
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Continvance  or  reriror.  AffidaTitB  of  death  of  plBintiffl 

Some  forms,  gi7en  in  other  works  of  this  kind,  gire  a  state- 

'    ment  of  the  object  of  the  suit  in  greater  detail  than  is  laid  down 

in  the  above,  bnt  it  seems  unnecessarj  to  starte  more  than 

enoQgh  to  show  that  the  caase  of  action  is  one  which  surviyes 

by  law. 

The  affidavit  must  show  primd  fade^  a  succession  of  interest 
to  the  party  applying  to  be  substituted.  (/S.  Jolm  v.  Crod^  10 
How.  267.) 

It  must  also  show  the  date  of  the  death,  with  sufficient  clear- 
ness to  enable  the  court  to  see  whether  an  order  for  continuaqce, 
or  a  supplemental  complaint,  is  the  proper  remedy.  (Clerke,  J. ; 
Quachenbush  v.  Olivery  N.  Y.  Traas.  Dec.  10, 1869.) 


§  71. 
Affidavit  of  Death  of  PlainMf^  <md  Appointment  ofAdimn^ 

istrators. 

[As  in  §  70  to  the  word  "  died"]  intestate. 

3.  That  afterward,  to  wit,  on  the  ...  .  day  of ,  18.  ., 

administration  of  all  the  goods,  chattels,  and  credits  of  said 
[John  Doe]  deceased,  was  granted  by  the  surrogate  of  the  [city 
and]  county  of  [New  York]  to  deponent  and  [Mary  Doe.] 

4.  That  deponent  and  said  [Mary  Doe]  have  given  the  secu- 
rity required  by  law,  and  have  entered  upon  the  duties  of  ad- 
ministration. 


§72. 
Affidavit  of  Death  of  same — Succession  ofDcoisees* 

[Sams  flw  §  70,  fe>  and  including  the  wards  "  will  and  testa- 
ment ;"]  in  due  form  of  law  to  pass  real  estate ;  whereby  he  de- 
vised lo  this  deponent  all  his  right,  title  and  interest  in  and  to 
the  real  estate  in  questi(ft  in  this  action. 
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# 

Continuance  or  reTivor.  '  Motion  for  leave  to  continue. 

^ . 

§  73.       * 

'   Affidcmtqfsame — Succemon  of  Heira. 

[Same  (u  %  71  to  and  mduding  the  word  "  intestate ;"]  leav- 
ing this  deponent  liis  sole  heir  at  law. 


§  74. 

NoUoe  of  Motion  for  leave  to  continue. 

[TiOe  of  Cause.'] 

Takb  NoncB  that  on  the  affidavit  of  which  a  copy  is  here- 
with served  upon  yon,  and  npon  the  pleadings  in  this  action, 
I  shall  apply  to  this  court  at  a  special  term  to  be  held  at  the 

in  the  city  of ,  on  the  ....  day 

of  .1 ,  at  ....   o'clock   in    the  forenoon,  for  leave 

to  continue  this  action,  \pr  to  serve  a  supplemental  complaint] 
in  the  name  of  piViUiam  Doe,  executor]  of  [John  Doe]  de- 
ceased, as  plaintiff  in  his  stead,  and  for  such  other  order  as  the 
conrt  may  grant.  Tours  etc., 

J.  E.  Hadnett, 

[Date."]  Atfyfor  ahove  named  executor. 

To  J.  E.  Parsons,  Esq. 

Defendants  Attorney. 


The  affidavit  and  notice  must  be  served  at  least  eight  days 
before  the  day  named  for  the  motion.  The  usual  affidavit  of 
service  should  be  prepared ;  see  forms,  anteyp.  443. 


1 
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Continuance  or  reviyor.  Order  for  coniinoance. 

§  75. 

Order  eantimimg  the  Action  in  the  name  of  JR^eaeniativee 
of  Deceased  PlainUf. 

[TiOe  of  Came.']  ICqption.] 

On  reading  and  filing  the  affidavit  of  [William  Doe],  and 
on  motion  of  [J.  £.  HadnettJ  counsel  for  the  [executor]  of  [John 
Doe]  deceased,  plaintiff  in  this  action,  afler  hearing  [J.  E. 
Parsons]  of  counsel  for  defendant, 

Obdebbd  :  that  this  action  be  continued  in  the  name  and  on 
behalf  of  [William  Doe,  executor]  of  the  said  [John  Doe.]  as 
plaintiff  in  his  stead. 


If  no  one  appears  to  oppose,  the  order  should  be  in  the  fol- 
lowing form. 

§  76. 
The  like. 

[Title  of  Cause.']  [Caption.] 

On  reading  and  filing  the  affidavit  of  [William  Doe],  and 
also  affidavit  of  due  service  of  the  same  with  notice  of  this  mo- 
tion on  the  defendant's  attorney,  and  no  one  appearing  to 
oppose ;  on  motion  of  [J.  £.  Hadnett]  counsel  for  the  [executor] 
of  [John  Doe]  deceased, 

Obdebed  :  [a8in%  75.] 


Htde  in  equitahle  actions.] — ^If  the  representatives  of  a  de- 
ceased plaintiff  will  not  apply  for  a  continuance,  the  surviving 
plaintiffs  may  make  them  defendants  and  proceed  with  the 
action.    {2  B.  S.  {1st  ed.)  185.) 

If  the  plaintiffs  omit  to  do  this,  the  defendant  may  petition 
for  an  order  requiring  the  representatives  of  the  deceased 
plaintiff  to  show  cause  why  the  action  should  not  be  revived 
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Ooatinuance  or  reviTor.  In  equitable  actiona. 

in  their  names,  or  the  bill  be  dismissed  as  far  as  their  interests 
are  concerned.  (2  B.  S,  (1*<  ed.)  185;  Williamson  v.  JUoore^ 
5  Sand.  649.) 

If  no  sufficient  cause  is  shown  against  it,  the  court,  upon 
reasonable  proof  of  service,  may  order  the  action  to  be  revived 
in  such  names,  or  that  the  complaint,  as  to  such  deceased 
plaintiff  and  his  representatives,  be  dismissed  with  costs,  or 
otherwise.    {Hid.) 

Whether  a  defendant  can,  in  any  such  case,  obtain  adequate 
relief  under  §  121  of  the  Code, — qicery  f  (  WUliaTnson  v.  MoorSj 
5  Sand.  649.) 

He  certainly  cannot,  if  the  decease  of  the  plaintiff  in  ques- 
tion took  place  more  than  a  year  before  the  application.  {Ibid,; 
but  see  Ridgeway  v.  BvlJdey,  7  How.  269.) 

And  it  seemsj  therefore,  Uiat  the  provisions  of  the  Bevised 
Statutes,  above  cited,  are  still  in  force,  although  omitted  in  tlie 
latest  editions.    {Ibid.) 


§  77. 
Petition  by  Defendant  to  revive  an  Action  after  Plaintiff's 

decease. 

ITiOe  of  Cause.] 

To  the  [Supreme]  Court  of  the  [State  of  Nefm  York] : 

The  petition  of  p[lichard  Boe],  the  defendant  above  named, 
respectfully  shows : 

1.  That  [John  Doe]  the  sole  plaintiff  [or  one  of  the  plaintiffs] 
in  this  action,  died,  as  your  petitioner  is  informed  and  believes, 
on  or  about  the  .  •  .  •  day  of ,  18  .  . 

2.  That  before  his  death,  he  made  and  published  his  last  will 
and  testament  in  which  he  appointed  [William  Doe]  of  the  [city 
of  New  York]  his  sole  executor. 

3.  That  the  said  [William  Doe]  has  duly  proved  the  said  will, 
has  received  letters  testamentary  from  the  surrogate  of  the  [city 
and]  county  of  [New  York],  and  has  undertaken  the  executioQ 
thereof. 
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4.  That  the  said  [William  Doe]  has  hitherto  neglected  to 
appear,  or  apply  to  the  court  for  leave  to  appear,  as  plaintiff 
in  the  place  and  stead  of  said  [John  Doe]  deceased. 

Yonr  petitioner  therefore  prajs  that  the  court  will  order  the 
said  [William  Doe]  to  show  cause,  at  a  certain  day  to  be  named 
in  the  order,  why  this  action  should  not1)e  revived  in  his  name, 
or  the  complaint  herein  be  dismissed  with  costs,  to  be  collected 
from  the  estate  of  the  deceased  plaintiff. 

RlOHABD  BOE. 

J.  E.  Fabsons,  Attorney. 

[  Verificoition  as  in  %  83.] 


§  78. 
Order  to  show  cause^  upon  the  preceding  Petition, 

[Title  of  Cattse.']  [CapUon.'] 

On  reading  and  filing  the  petition  of  [Richard  Roe]  defend- 
ant in  this  action,  and  on  motion  of  [J.  E.  Parsons]  attorney 
for  said  defendant, 

OsDEBBD :  That  [William  Doe]  executor  \or^  administrator, 
etc,']  of  [John  Doe],  late  plaintiff  in  this  action,  now  deceased, 

show  cause  at  a  special  term  of  the  court  to  be  held  at 

in   the on  the  ....  day  of ,  18  .  .,  at  the 

opening  of  court,  why  this  action  should  not  stand  revived  in 
his  name  as  [executor]  aforesaid,  or  why  the  complaint  herein 
should  not  be  dismissed  with  costs,  so  far  as  his  interest  as  such 
executor  is  concerned,  and  why  costs  of  this  motion  should 
not  be  granted. 

John  Clanot, 


This  order  must  be  served  on  the  plaintiff's  attorney  and  the 
executors  at  lesst  eight  days  before  the  time  fixed  for  showing 
cause,  as  in  the  case  of  other  notices  of  motion. 
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If  the  execatovB,  etc.,  do  not  appear,  proof  of  fiervice  must  be 
made  as  in  other  caees,  as  to  which  see  ante^  p.  443. 


§  79. 
Order  grarUmg  the  Prayer  of  the  Petition. 

[Title  of  Caitee.']  [Caption.} 

On  reading  and  filing  affidavit  of  service  on  [William  Doe, 
executor]  of  [John  Doe]  deceased,  [a]  plaintiff  in  this  ac- 
tion, of  a  cop7  of  an  order  made  herein  on  the  ....  day 

of last,  requiring  him  to  show  cause  before  this  courts 

on  this  day,  why  this  action  should  not  stand  revived  in  his 
name,  or  the  complaint  be  dismissed,  so  far  as  his  interests  as 
such  executor  are  concerned ;  and  the  said  [William  Doe]  not 
appearing  to  show  cause  [oTj  and  no  cause  being  shown]  to  the 
contrary  ;  on  motion  of  [J.  E.  Parsons],  attorney  for  defendant, 

O&DEBED :  That  this  action  be  and  the  same  hereby  is  revived 
in  the  name  of  the  said  [William  Doe]  as  [executor]  aforesaid, 
[ary  that  the  complaint  herein  be  dismissed,  so  far  as  the  inte- 
rest of  such  executor  aforesaid  is  concerned,  with  costs,  to  be 

paid  ont  of  the  estate  of  John  Doe,  deceased]  ; dollars 

costs  of  this  motion  to  abide  the  event. 

[Signature  of  clerk  cmd  cUtomey.l 


The  preceding  forms  are  given  in  conformity  to  the  sugges- 
tion of  the  court  in  5  Somd.  647,  cited  efiypra^  which  is  further 
sustained  by  implication  by  the  same  learned  judge  in  Keene  v. 
Lafargej  1  Bosw.  671 ;  16  How.  877. 

But  in  another  case,  the  same  object  was  attained  under  §  121 
of  the  Code,  although  the  plaintiff  had  died  more  than  a  year 
before  the  application.    {Ridgeway  v.  BulMeyy  7  How.  269.) 

3.  After  deoithofdefendcmt.} — An  action  in  the  nature  of  eject- 
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ment  is  abated  by  the  death  of  a  sole  defendant,  and  the  heirs 
or  successors  to  the  possession  cannot  be  substitated  without 
their  consent  {Mosely  v.  Moady^  11  Abb.  105 ;  see  Putnam 
V.  VanJSeuren^  7  How.  31 ;  Mosdy  v.  AJhomy  Northern  R.  5., 
14  How.  73 ;  but  see  contfra^  Waldorph  y.  BartUy  4  id.  858.) 

An  action  in  the  nature  of  repl&oin  is  abated  by  the  death  of 
the  sole  defendant  before  verdict  or  judgment,  and  cannot  be 
revived  or  continued.    {Hopkins  v.  Adams,  5  Abb.  851.) 

A  cause  of  action  given  by  statute  for  death  by  wrongful  act, 
survives  against  the  representatives  pf  the  defendant  (  Tertore 
V.  WiswaU^  16  How.  8 ;  Doedt  v.  Wtswall,  16  id.  128 ;  over- 
ruling Norton  v.  WiswaUy  14  id.  42.) 

As  a  general  rule,  an  action  for  personal  injury  dies  with  the 
person.    {Broom^s  Legal  Maxims^  428  ;  Noy^s  JfaodmSy  14.) 

Actions  for  wrongs  to  the  property,  rights,  or  interests  of  any 
person,  survive  to  the  representatives  of  either  party.  (3  B.  & 
lsthe€L)74Si[2id.U7.]) 

An  action  for  wrongful  eviction  of  a  lessee  survives  under 
this  section.    {Keene  v.  Lafarge^  1  Bosw.  672 ;  16  How.  878.) 


§    80. 
Affid<m;t  of  Death  of  Defendant  and  appointment  qfEtecutors. 

[TiOe  of  Cause.] 

1.  [State  cause  of  action^  and  stage  which  it  has  reached.] 

2.  That  on  or  about  the  ....  day  of ,  18  .  ., 

[Bichard  Boe]  the  defendant  herein,  died,  as  deponent  is  in- 
formed and  believes,  having  first  made  and  published  his  last 
will  and  testament,  in  which  he  appointed  [James  Roe]  of  the 
[city  of  New  York]  his  executor. 

3.  That  on  or  about  the  ...  .  day  of ,  18  .  ., 

the  surrogate  of  the  [city  and]  county  of  [New  York]  issued 
letters  testamentary  to  said  [James  Roe]  who  thereupon  under- 
took the  fulfillment  of  his  duties  as  such  executor. 

[Jurat.]  JoHK  Dot 
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In  case  of  the  appointment  of  administrators,  etc.,  etc.,  forms 
can  easily  be  constructed  from  the  aboTC  and  the  forms  hereto- 
fore given. 


§  81. 
NoUce  of  Motion  to  contmue  Action  against  Bepreaentatima  qf 

deceased  Defendant. 
[tiOe  of  Ca^Me.} 

Pleass  take  NonoB,  that  [aain^  74,  to  the  words  ^^  continue 
this  action"]  against  [James  Boe]  as  executor  [(tt  administrator, 
etcJ]  of  [Bichard  Boe]  deceased  in  his  place  and  stead,  and  for 
such  other  relief  as  may  be  just,  with  costs  Amotion. 
[Date.']  Thos.  Dasunoton, 

Plaintiffs  Attorney. 
To  £.  F.  SflBPABD,  Esq., 

Defendant's  Attorney. 
To  Jakes  Bob,  Esq.,  Esecuitcr. 


It  is  usual,  when  there  are  several  surviving  defendants,  to 
give  them  notice  of  the  application ;  but  unless  they  have  some 
interest  that  may  be  affected  by  the  order,  it  is  not  necessary. 
{Oardon  r.  SterUngy  18  How.  407.) 


§  82. 
Order  to  continue  Action  against  JSepresentaivves  of  deceased 

Defendant. 

ITiOe  of  Cause.]  ^  [CapUon.'\ 

On  reading  and  filing  affidavit  of  [John  Doe]  and  on  motion 

of  [T.  Darlington,]  counsel  for  plaintiff,  after  hearing  [E.  F. 

Bhepard,]  counsel  for  the  late  defendant,  and  for  [James  Boe,] 

ezecQtor, 
Obubbed  :  That  this  action  be  continued  against  said  [James 

Boe]  as  executor  of  [Bichard  Boe,]  deceased,  as  defendant  in 

the  same,  •  •  •  dollars,  costs  of  this  motion,  to  abide  the  eyent 

of  the  action. 

88 
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Serre  the  order  in  the  Bame  manner  as  the  notice  and  aflSda- 
TitB,  unless  an  attomej  appears  for  the  elecntors,  in  which  ctte 
the  order  may  be  served  upon  hiin-. 


§  83. 
PetMon  ly  one  IkecutCT  of  deceased  Plaintiff  {the  others  noi 
hcmnff  quaJ4fied^)  for  Jievival  of  Action  against  Aeeignse 
of  deceased  Defmdant. 

{TUle  qfOauee.] 

To  the  Supreme  uourt  of  the  State  of  Nem  York: 

The  petition  of  A.  B.,  acting  executor  of  the  last  will  and 
testament  of  J.  B.,  deceased,  respectfully  shows : 

1.  That  on  or  about  the  ...  .  day  of ,  18  .  .,  J.  B. 

commenced  an  action  in  this  court  against  F.  0.,  for  the  settle- 
ment of  partnership  accounts,  and  for  the  recovery  of  moneys 
daimed.by  the  said  J.  B.  on  the  settlement  of  said  accounts* 

2.  That  said  action  was  referred  to  P.  T.  B.,  Esq.,  to  hear 
and  determine  the  same ;  that  it  has  been  fally  tried,  and  the 
report  of  the  referee^  now  ready,  being  in  favor  of  the  plain- 
tiff, for  the  sum  of .  •  .  dollars,  and  interest. 

3.  That  after  the  cause  had  been  submitted  to  the  referee  for 

his  decision,  to  wit,  on  the  ...  .  day  of ,  18  •  .,  said 

J.  B.  died,  having  first  made  and  published  his.  last  will  and 
testament,  whereby  among  other  things  he  appointed  your 
petitioner,  and  S.  W.  B«,  and  A.  W.  B«,  executors  of  said 
will. 

4.  That  your  petitioner  alone  has  qualified,  and  letters  testa- 
mentary were  iBsued  to  him  on  or  about  the  ....  day  of  .  .  •! 

18  .  .,  by  &e  surrogate  of  the  county  of ;  that  the 

other  executors  have  not  qualified,  nor  have  letters  teatiunenC- 
ai:y  been  granted  to  them ;  but  with  their  consent  your  peti- 
tioner is  sole  acting  executor  of  said  J.  B. 

6.  That  after  the  cause  was  submitted  to  the  referee  for  his 

decision,  to  wit,  on  the  ...  .  day  of ,  18  .  •,  F.  C, 

the  defendant  in  the  above  entitled  action,  died^  leaving,  as 
your  petitioner  is  informed  and  believes,  no  asseta,  nor  any 
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will ;  nor  has  there  been  any  adminigtrator  appointed  for  his 
estate. 

6;  That,  as  yonr  petitioner  is  informed  and  believes,  the  said 

F.  0.,  before  his  death,  to  wit,  on  the  •  .  •  .  day  of , 

18  .  .,  assigned  i^ll  his  property  for  the  benefit  of  creditors  to 
one  J.  W.  F.,  who  is  the  only  representative  of  said  C.  or  his 
estate. 

Wherefore  yonr  petitioner  prays  that  the  said  action  may  be 
revived  and  continued  by  yonr  petitioner  as  sole  acting  execu- 
tor of  J.  B.,  deceased,  against  J.  W.  F.  as  assignee  of  F.  0.,  de- 
ceased ;  and  that  your  petitioner  may  have  snch  other  and  far- 
ther relief  as  to  the  court  may  se^m  just  A.  B. 

IDaie.']  * 

[  Verification.'] 


This  form  is  taken  from  an  actual  precedent.  It  is  doubtful, 
however,  whether  an  action  could  be  thus  continued.  No  de- 
cision was  made  on  the  subject,  and  it  may  be  desirable  to  test 
the  question  hereafter. 

When  the  plaintiff  toiU  not  move.] — ^If  a  sole  defendant  die 
before  verdict,  his  representatives  cannot  have  an  order  for  con- 
tinuance or  revival  against  them.  The  plaintiff  has  the  sole 
option,  in  such  case,  of  continuing  the  action  or  not.  {Keene 
▼.  Zafarge^  1  Bosw.  672 ;  16  How.  878.) 

But  they  may  move  for  an  order  discontinuing  the  action, 
unless  the  plaintiff  consent  to  an  order  of  continuance  against 
them.    {Ibid.) 

Where  one  of  several  defendants  dies,  and  the  cause  of  action 
does  not  survive,  and  the  plaintiff  does  not  procure  an  order 
for  revival,  the  court  may  order  the  action  to  stand  revived,  on 
the  petition  of  a  surviving  defendant,  against  the  representatives 
of  the  deceased  party.    (2  JR.  S.  l85.) 

In  such  case,  the  surviving  defendant  may  proceed  in  the'same 
manner  as  a  plaintiff,  to  compel  them  to  appear  and  answer ; 
and  the  court  may,  in  its  discretion,  stay  the  action  as  against 
him,  until  such  proceedings  have  been  had.    {Ibid.) 

BoswoKiH,  J.,  in  Xeene  t.  Lafargs^  supra,  seems  to  regard 
these  provisions  as  still  in  force,  but  Welles,  J.,  in  Chofprnom  v. 
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toster^  15  How.  242,  8878  that  a  defendant  in  each  case  cannot 
take  any  snch  measures,  though  he  does  not  allude  to  the 
Eevised  Statutes  in  his  opinion. 

The  best  course  appears  to  be,  to  move  to  dismiss  the  com- 
plaint, unless  the  plaintiff,  within  a  limited  time,  will  apply  for 
leave  to  continue  the  action  in  the  manner  pointed  out  hereto- 
fore.   (See  Chapman  v.  Foster^  15  How.  243.) 

Abt.  4. — Addition  of  Paaties. 

When  necessary.'] — *^  The  court  may  determine  any  contro- 
versy between  the  parties  before  it,  when  it  can  be  done  with- 
out prejudice  to  the  rights  of  others,  or  by  saving  their  rights.^^ 
{AnUj  p.  50,^122.) 

^^But  when  a  complete  determination  of  the  controversy 
cannot  be  had  without  the  presence  of  other  parties,  the  court 
must  cause  them  to  be  brought  in.'*    {Ante^p.  60,  §  122.) 

The  meaning  of  this  section  is,  that  if  there  are  any  persons, 
cot  parties,  whose  rights  must  be  settled  before  the  rights  of 
the  respective  parties  can  be  determined — such  persons  must 
be  brought  in.  {Shaver  v.  Bramard^  29  Barb.  25 ;  MoMahon 
nr.  Harrison^  12  How.  45.) 

In  an  action  to  enforce  specific  performance  of  a  contract 
made  by  three  persons,  jointly,  with  the  plaintiff,  all  three 
must  be  served  with  process  and  brought  before  the  court,  or 
the  trial  cannot  proceed,  although  the  case  has  gone  so  far 
without  objection.    {PoweU  v.  Mnch,  6  Duer,  666.) 

Whenever  it  appears  that  the  presence  of  other  parties  is  ne- 
cessary to  a  complete  determination,  the  court  has  no  discre- 
tion. It  mtcst  cause  them  to  be  brought  in*  {jShaver  v.  JSram- 
4Jird^  29  Barb.  25  ;  PoweU  v.  Fmch^  6  Duer,  666  ;  Davis  y. 
Mayor  of  N.T>^2  Duer,  666 ;  approved,  Warirk^  v.  Wasri/ng^ 
Z  Abb.  248.) 

And  this  may  be  done  at  any  stage  of  the  action.  {Ilnd. ; 
JState  ofN.  T.  v.  Mayor  of  N.  Z".,  8  Duer,  154.) 

But  an  entire  change  of  parties  on  either  side  cannot  be  al- 
lowed.    (Denio,  J.,  Dams  v.  Mayor  of  N.  F.,  J4  N.  T.  627.) 

Kor  can  an  amendment  be  made  by  adding  a  party  who  has 
a  right  to  sue,  to  a  plaintiff  who  has  no  right  {Dwoia  v.  Mceyor 
^iK:j:,14N.Y.627.) 
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Addition  of  parties.  Interpleader. 

Wkm  permissible.] — "  When,  in  an  action  for  the  recovery 
of  real  or  peraonal  property,  a  person  not  a  party  to  the  action, 
but  baying  an  interest  in  the  subject  thereof,  makes  application 
to  the  court  to  be  made  a  party,  it  may  order  him  to  be  brought 
in  by  the  proper  amendment"    {Ante^jp.  50,  §  122.) 

This  part  of  the  section  is  held  to  apply  only  to  actions  for 
the  recovery  of  spec^  property.  {TaUmath  v.  HoUister^  9 
How.  609 ;  Judd  v.  Y(ywag^  7  How.  79 ;  and  see-  Waring  v. 
Warinffy  3  Abb.  248.) 

It  seemsy  that  an  action  for  partition  is  within  the  meaning 
of  this  clause.    (  Warinff  v.  Waringy  8  Abb.  248.) 

In  an  action  against  a  constable  for  the  recovery  of  property 
seized  upon  execution,  the  judgment-creditor  is  entitled  to  ap- 
pear as  a  defendant,  under  this  clause.  {OanJdm  v.  Biah^^ 
3  Dner,  646.) 

It  seemsy  that  a  new  defendant  will  not  be  added  against  the 
will  of  the  plaintiff  when  he  is  not  a  necessary  party.  {Sawyer 
V.  Chambers^  11  Abb.  110.) 

Whsfn,  the  application  should  be  made.] — ^Before  judgment. 
(Carsioea  v.  UTemUej  12  How.  446.) 

.    Aet.  6. — Interpleader. 

The  equitable  remedy  provided  by  the  former  ^^  bill  of  inter- 
pleader "  is  not  taken  away  by  the  Code.  {Beck  v.  Stephanie 
9  How.  197.)  But  a  shorter  method  of  attaining  the  same  end 
is  provided  for  the  benefit  of  defendants  against  whom  conflict- 
ing claims  are  made,  when  one  or  more,  of  the  claimants  have 
actually  commenced  suit,  as  follows : 

^^A  defendant  against  whom  an  action  is  pending  upon  a 
contract,  or  for  specific  real  or  personal  property,  may,  at  any 
time  before  answer,  upon  affidavit  that  a  person  not  a  party  to 
the  action,  and  without  collusion  with  him,  makes  against  him 
a  demand  for  the  same  debt  or  property,  upon  due  [eight  days^] 
notice  to  such  person  and  the  adverse  party,  apply  to  the  court 
for  an  order  to  substitute  such  person  in  his  place,  and  discharge 
him  from  liability  to  either  party,  on  his  depositing  in  court  the 
amount  of  the  debt,  or  delivering  the  property  or  its  value  to 
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such  person  as  the  court  maj  direct ;  and  the  court  may  in  its 
discretion,  make  the  order.^'    {Anie^  p.  61,  §  122.) 

This  provision  is  sabsta^tially  taken  from  the  English  statute 
1  and  2  Wm.  lY.,  c  68,  and  manj  of  the  decisions  of  the  Eng- 
lish courts  under  that  statute  are  applicable  to  this.  {Sharfnan 
V.  Pmi/ridge,  1  Abb.  260 ;  4  Duer,  650.) 

It  was  not  intended  bj  the  legislature  to  introduce  new 
cases  of  interpleader,  but  merely  to  save  defendants  from  the 
trouble  of  a  formal  action  by  a  summary  proceeding.  {JOAdL  / 
SUm&y  T.  SUflMy^  \^  Mees.  &  Wei.  801;  8  DowL  &  L. 
250 ;  see  WiUon  r.  I>unMn,  11  Abb.  7.) 

But  it  seemSj  that  a  bill  of  interpleader  might  be  filed  in  some 
cases  not  cognizable  under  this  provision.  (See  Witij/iddY. 
Bacon,  24  Barb.  162.) 

This  section  may  be  arranged  under  consecutive  heads,  for  a 
fuller  understanding  as  follows : 


1.  W7u>  may  apply  far  the  order.] — Only  a  defendant  in  an 
action  pending.    (See  £eck  v.  Stepham,  9  How.  197.) 

Though  a  sheriff  sued  for  taking  goods  cannot  maintain  a 
bill  of  interpleader,  {Shaw  v.  Coster^  8  Paige,  345 ;  SlingAy 
V.  BouUoThj  1  Ves.  &  Bea.  334 ;)  yet  he  can  have  an  order 
similar  to  that  provided  in  §  122  of  the  Code,  under  the  Eng^ 
lish  statute  1  and  2  Wm.  lY.,  c.  58.  (See  Lea  v.  Bom,  11 
Exch.  18.) 

2.  In  what  aetion.Y'-^Th^  order  may  be  had  in  an  action 
upon- contract,  or  for  specific  property.    {Ante,  p.  617.)   . 

But  in  an  action  to  recover  the  price  of  goods  sold  on  con- 
tract, the  purchaser  cannot  compel  his  vendor  to  interplead 
with  a  person  claiming  to  own  the  goods.  {SJherman  v.  Pair- 
tridge,  1  Abb.  261;  SUmey  v.  Sidney,  14  Mees.  &  Wei.  800; 
James  v.  Pritchard,  7  id.  216.)  ♦ 

Under  the  -English  statute,,  it  is  held  that  this  order  cannot 
be  granted  in  an  action  for  work  and  labor,  where  two  parties 
claim  to  have  done  the  work,  and  to  be  entitled  to  the  com- 
pensation. ( Tv/mer  v.  Mayor  of  Kendal,  2  Dowl.  &  L. 
197.) 
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InterplMite.  Affidavit. .  Facta  to  be  tUted. 

S.  At  whot  stage  qf  the  action.} — ^The  application  mast  be 
made  before  answer.    (Ante^p.  517.) 

It  is  presumed  that  when  the  time  for  answering  is  extended 
the  time  for  making^his  application  is  extended  also. 

4.  Ajsplicationr-^haw  madeJ] — The  order  must  be  applied 
for  upon  an  affidavit  of  the  defendant  himself,  (so  the  words  of 
the  Code  imply ^  and  notice  to  the  parties  interested.  {Ante^p. 
617.) 

5.  Sii>€ta/ticeofthe(j(ffidavit^io^ 

cation.} — It  must  be  shown  that  a  claim  is  made  by  a  person 
not  a  party  to  the  actios,  to  the  debt  or  property  in.  question. 
{Ante,p.  617.) 

It  must  appear  that  the  defendant  is  ignorant  of  the  rights  of 
the  opposing  claimants.  ( Wilson  v.  Dunoany  11  Abb.  7 ;  see 
Show  V.  Coster  J  8  Paige,  347.) 

And  if  the  affidavit  dearly  shows  that  one  claimant  is  en- 
titled to  the  property  in  dispute,  and  the  other  is  not,  it  is 
bad  on  its  face.    {Ibid.) 

The  affidavit  must  distinctly  deny  all  collusion  with  the  out- 
aide  claimant.    {Ante,  p.  617;  see  Mi^orcPa  £q.  PLUS.) 

And  collusion  is  severely  punished  in  the  English  courts. 
{Dungey  v.  Angove,  2  Vesey,  303.) 

The  officer  of  a  corporation  or  society  must  swear  that  such 
corporation,  etc.,  does  not  collude  with  the  claimant,  and  not 
merely  that  he  does  not  {Bignoid  v.  AudUmd,  11  Sim. 
33.) 

No  other  question  than  the  right  of  property  must  be  in  dis- 
pute. (Semble,  Sherman  v.  Partridge,  1  Abb.  260 ;  4  Duer, 
650 ;  Chamherlam  y.O*  Connor,  8  How.  46.) 

The  defendant  must  not  have  incurred  any  personal  liability 
to  either  claimant  {Paiomi  v.  Campbell ,  13  Mees.  &  Wei. 
278 ;  Grcmhay  v.  Thcymtm,  3  Myl.  &  Oraig,  19.  See  JDaUot^ 
V.  Midland  JiaOway^Co.,  12  0.  B.  458.) 

He  must  not  have  brought  double  claims  upon  himself  by  his 
own  act    {3id. ;  Fan  v.  Ward,  3  Mees.  A  Wei.  845.) 

Where  a  banker  held  a  sum  of  money  on  deposit  for  A.,  to 
which  B.  with  the  consent  of  A.,  and  0.  without  such  consent^ 
laid  claim,  and  an  attachment  had  been  served  on  behalf  of  0. ; 
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hdd  a  proper  case  for  interpleader.  ( WiUon  v.  Duncan^  8 
Abb.  354 ;  reversed  ou  special  grounds,  11  Abb.  3 ;  and  see 
Fleteher  t.  Troy  Savings  Banky  14  How.  383.) 

If  the  banker  had  transferred  the  credit  ef  the  amount  on  his 
books  from  A.  to  B.  before  the  attachment  was  served,  Uaeems^ 
his  right  to  the  order  of  interpleader  woald  have  been  lost 
(  WUson  V.  Ihmcmy  8  Abb.  356 ;  see  DaUon  v.  MidUmd  RaUr 
way  Co.y  12  G.  B.  458 ;  Orwmhay  v.  Thomtonj  2  MyL  & 
Craig,  1.) 

6.  AdnUmona  necessarily  made  hy  the  applioairU.'] — The  appli- 
cant mnst  admit  that  he  has  no  title  to  the  properly,  or  objec- 
tion to  paying  the  debt  claimed.  {Hoggart  v.  CtMs^  1  Craig 
&  Phil.  204.)  That  both  claimants  have  title  against  Am. 
(Slingsby  v.  BouUon^  1  Yes.  &  Bea.  334 ;  and  see  Anderson  v. 

WiOdnson,  10  Sme.  &  U.  601.) 

It  does  not  appear  to  be  necessary  to  make  such  admissions 
expressly  in  the  affidavit.  They  are  taken  as  conceded  by  the 
mere  application.    {See  cases  above.) 

7.  As  to  the  debt  or  property  in  dispute.] — ^It  has  been  held, 
that  the  amount  in  dispute  must  be  liguidated^  and  that  an 
order  to  interplead  cannot  be  granted  when  there  is  any  ques- 
tion as  to  the  amount  {Patterson  v.  Perry ,  14  How.  507; 
Charnberlam  v.  O^Cormory  8  How.  46 ;  and  see  Bender  v.  Sher- 
woody  15  How.  258 ;  Diplock  v.  JSimimondy  2  Smale  &  6i£ 
141, 145 ;  2T  Eng.  L.  &  E.  204.) 

But  in  another  case,  it  was  said  that  a  reference  or  a  special 
issue  might  be  ordered  to  settle  the  amount,  and  an  order  of 
interpleader  then  be  granted.  {Sherman  v.  PaHridge^  1  Abb. 
262.) 

A  stakeholder  who  claims  to  deduct  anything  for  himself  out 
of  the  fund,  cannot  have  an  interpleader  order.  {MUchM  v. 
HaynSy  2  Sim.  &  S.  63.) 

llie  conflicting  claims  must  be  to  tJie  same  property.  (See 
antCjp.  517.)  And  where  one  person  claims  the  prcfperfy^  and 
another  the  contract  price  of  such  property,  their  demands 
are  not  identical,  and  they  cannot  be  compelled  to  interplead. 
{JBhennan  v.  Partridge^  1  Abb.  261 ;  Slaney  v.  Sidney,  14 
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Mees.  &  WeL  800;  8  Dowl.  &  Low.  250;  James  v.  PrUchr 
ardy  8  Dowl.  P.  0. 890.) 

8,  Powers  (f  the  court. — The  order. l-rrTho  court  may,  in  its 
diflcretioD,  ms^e  an  order  snbstitating  the  outside  claimant  for 
the  defendant,  and  discharging  him  from  liability  to  either 
party,  on  his  depositing  the  debt  or  property  under  the  direc- 
tions of  the  court.    {Ante^  p.  517.) 

The  court  may  further  order  that  if  the  person  thus  substitut- 
ed shall  not,  within  twenty  days  after  seryice  of  a  copy  of  the 
order  and  of  the  complaint,  appear  and  defend  the  action,  the 
deposit  shall  be  paid  over  to  ^e  plaintiff.  (  Vcm  Bvshirh  r. 
Royj  8  How.  427 ;  and  see  Fletcher  r.  Troy  Ba/nk^  U  id. 
884.) 

9.  Aj>peal.'] — An  order  to  interplead  is  appealable.  (  Wilson 
T.  Ihmcany  11  Abb.  8.) 

The  following  forms  have  been  prepared  from  an  actual  case, 
and  contain  all  the  essential  parts  of  the  papers  upon  which  an 
order  was  granted.  The  facts  of  this  case  were,  as  will  be  per- 
ceived, that  a  corporation  was  sued  for  a  transfer  of  several 
shares  of  its  stock  under  an  assignment  by  the  stockholder, 
while  the  same  shares  were  attached  by  the  sheriff  for  a  debt 
of  th%  person  in  whose  name  they  stood : 


§  84. 
Notice  of  Motion  for  Order  to  mterplead. 
[Title  of  Ccmse.] 

Plbasb  takb  NonoE,  that  upon  the  annexed  affidavit,  and  on 
the  complaint  herein,  the  defendant  will  apply  to  this  court, 

at    a  special  term^  to  be  held  at  the •  ,in 

the of ,  on  the  ...  .  day  of 

,  18  .  .,  at .  .  .  o'clock,  in  the  .  •  .  noon/  for  an 

order  to  substitute  in  his  place,  as  defendant  in  this  action, 

the  sheriff  of  the  county  of ,   and  to  dis* 

charge  this  defendant  from  liability,  either  to  the  said  plaintiff 
or  the  said  sheriff,  concerning  the  property  mentioned  in  the 
complaint,  upon  transferring  the  same  to  such  person  as  the 


1 


622  OOABQH  09  PABTIBB. 


iDterpleftdtr.  AffidAvit 

coart  may  direct,  or  for  each  other  relief  as  to  the  court  maj 
eeem  just. 
[DiUeJ]  Yak  Yobst  &  Beabdsleb, 

De/mdanfe  AUam&ys. 


To  PiXBBXPOHT  &  StAHLBT,  PlcAni\ff^%  AUOTMyB. 
To  THB  ShBBIFF  of  • 


.        .  §  86. 

Affidcmt  an  Motion. 
{TiOe  of  Cause.} 

CouNTT  OF :  John  Jones,  of , 

being  duly  sworn,  says  as  follows : 

1.  That  he  is  the  treasurer  of  the  defendant. 

2.  That  the  complaint  herein  was  served  on  the  .  •  •  .  day 
of ,  18  .  . 

S.  That  the  defendant  has  not  yet  answered  the  same. 

4.  That  on  the  ...  .  day  of ,  18  .  .,  the  sheriff  of 

the  county  of ,  served  upon  deponent,  as  treasurer 

aforesaid,  a  copy  of  a  warrant  of  attachment  granted  in  an 
action  in  the  Supreme  Court,  in  favor  of  Benjamin  Brown  as 
plaintiff,  against  Daniel  Down,  as  defendant,  a  copy  of  which 
is  annexed,  marked  A,  and  also  served  a  notice  in  writing, 
claiming  delivery  of  the  property  mentioned  in  the  complaint 
to  him,  by  virtue  of  the  said  attachment ;  a  copy  of  which 
notice  is  annexed,  marked  B. 

5.  That  the  said  sheriff  claims  the  said  property,  under  the 
said  attachment,  as  the  property  of  the  said  Down,  in  satisfac- 
tion of  any  judgment  to  be  obtained  in  the  said  action. 

6.  That  on  the  service  of  the  s^d  warrant  and  notice,  depo- 
nent delivered  to  the  said  sheriff,  at  his  request,  a  certificate, 
of  T^hich  a  copy  is  annexed,  marked  G. 

7.  That  the  claim  above  mentioned  is  made  without  collusion 
between  the  defendant  and  claimants. 

8»  That  the  defendant  is  ready  and  willing  to  deliver  the  said 
property  to  such  person  as  the  court  may  direct,  upon  being 
discharged  from  liability  to  either  claimant  ' 
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IttterpleAder.  Affldayit.  Order. 


9.  The  fifth  allegation  herein  [and  no  other]  is  made  npon 

information  and  belief. 

John  Jokbs. 
Sworn  before  me,  the  ...  .  day  ) 
dl ,  18  .  .,  ) 

OhA8.   NETTLBrrON, 

Cimanimoner  of  Deeda. 
{Annex  Schedules  A^  B  and  CI 


§  86.    . 
Order  of  Interpleader. 

At  a  special  term,  held  at  the .,  in  the 

of J  on  the  ....  day  of  .  .  '. ,  18  •  ., 

FuESBNT : ,  Justice. 

ITiOe  of  Cause.} 

On  reading  and  filing  notice  of  motion,  with  the  affidavit  of 

John  Jones,  dated  the  ....  daj  of ,  18  •  .,  and 

schedules  A,  B  and  0,  therein  referred  to ;  and  on  motion  of  H« 
C.  Yan  Yorst,  counsel  for  defendant,  after  hearing  Wm.  Stan- 
ley, counsel  for  plaintiff,  and  A.  J.  Yanderpoel,  counsel  for  the 
Bheriff  of county; 

Obdkbed  :  1.  That  the  defendant,  upon  the  surrender  to  it  of 
the  certificate  for shares  of  its  capital  stock,  is- 
sued to  Daniel  Down,  on  the  ...  .  day  of ,  18  .  ., 

nmnbered  286,  transfer  the  f^ame  number  of  shares  to  [name  of 
receiver.] 

2.  That  the  defendant  pay  to  the  said  {receiver'] 

dollars  being  the  dividends  due  on  the  said  stock,  deducting 
dollars  for  the  defendant's  costs  in  this  action ; 

8.  That  E.  F.,  the  sheriff  of  the  county  of  . ,  be 

substituted  as  defendant  in  this  action,  in  the  place  of  the 
company; 

4.  That  on  transfer  and  payment  as  aforesaid,  the  said 
, company  be  discharged  from  all  liability  concerning 
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Interpleader.  Where  acUons  should  be  tried. 

the  property  mentioned, in  the  complaint,  as  well  to  the  said 
sheriff  as  to  the  plaintiff; 

5.  That  the  said  [receiver]  hold  the  said  stock  and  dividends, 
and  collect  and  hold  future  dividends  thereon,  in  trust,  subject 
to  the  further  order  or  judgment  of  this  court ; 

6.  That  within  twenty  days  after  entry  of  this  order,  the 
plaintiff  serve  a  copy  of  his  complaint,  amended  as  he  may  see 
fit,  upon  the  defendant  substituted  as  aforesaid ; 

7^  ThiEit  if  such  defendant  shall  not,  within  twenty  days  afler 
such  service,  answer  the  said  complaint,  the  said  stock  shall  be 
transferred  and  the  said  dividends  paid  to  the  plaintiff. 


TITLE    VII. 

FLAOE  OF  TBIAL. 

Chaptu  XXrV.  Where  actioDB  are  to  be  tried! 
XXY .  Changing  pUoe  of  trial. 

Ohapteb  XXIV. 

WHERE  ACnOKS  ASB  TO  BE  TBIED. 

AsnoLi  1.  Certain  actions  to  be  tried  where  the  sabject  of  the  action  ts 
aitaated. 

2.  Other  actions,  where  the  canse  of  action  arose. 

3.  Other  actions,  where  the  parties  reade. 

4»  All  actions  triable  in  any  conntj,  nnieas  demand  made  by  de- 
fendant 

Aet.  1. — Certam  Actions  to  le  tried  where  the  Subject  of 
Action  is  situated. 

^^  Actions  for  the  following  causes  must  be  tried  in  the  connty 
in  which  the  sabject  of  the  action,  or  some  part  thereof,  is 
sitnated,  subject  to  the  power  of  the  conrt  to  change  the  place 
of  trial,  in  the  cases  provided  by  statute : 

1.  i.  For  the  recovery  of  real  property,  or, 
ii.  Of  an  estate  or  interest  therein,  or, 


r 
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Actions  triable  where  subject  situted.  Where  cause  arose. 

ill.  For  the  determination  in  any  form  of  such  right  or 

interest,  and 
iy.  For  iojoriee  to  real  property. 

3.  y.  For  the  partition  of  real  properly. 

S.   yi.  For  the  foreclosnre  of  a  mortgage  of  real  property. 

4.  yii.  For  the  recovery  of  personal  property  distrained  for 

any  canse."    {Ante,  p.  61,  §  123.) 

An  action  to  set  aside  a  conyeyance  of  real  estate  as  frau- 
dulent, falls  under  subd.  1,  of  §  123,  and  the  county  within 
which  such  real  estate  is  situated,*  is  the  proper  place  of  trial. 
(  Wood  y.  HoUister^  3  Abb.  14 ;  see  Mairs  y.  JSemaeriy  8  Code 
Bep.  138.) 

The  county  where  the  land  is  situated,  and  not  where  the 
mortgage  is  deliyered,  or  the  money  loaned,  is  the  proper  place 
of  trial  on  a  foreclosure  suit    {MiUer  y.  HciUj  3  How.  325.) 

The  defendant  may  demand  that  actions  under  this  section 
shall  be  tried  in  the.  proper  county,  as  a  maUer  of  right.  (See 
Abt.  4,  poa.)    {Storks  y.  BateSy  12  How.  465.) 

But  if  he  makes  no  such  demand,  the  proceedings  will  be 
regular.  (See  Asr.  4,  post.)  {Marsh  y.  J/nort/y  16  How.  41 ; 
S6  Barb.  197.) 

This  proyision  has  no  application  to  actions  where  the  real 
estate,  which  is  their  subject,  lies  without  the  State.  {J/ewton 
y.  JBronsony  8  Xem.  [13  K  Y.]  687;  Mussina  y.  Betdm^  6 
Abb.  166.) 

Abt.  2. — Certam  Actions  to  he  tried  where  the  Cause  of 
Action  arose. 

^  Actions  for  the  following  causes  must  be  tried  in  the 
county  where  the  caase,  or  some  part  thereof,  arose,  subject  to 
the  like  power  of  the  court  to  change  the  place  of  trial,  in  the 
cases  proyided  by  statute. 

1.  For  the  recoyery  of  a  penalty  or  forfeiture  imposed  by 
statute,  except  that 

When  it  is  imposed  for  an  offence  committed  on  a  lake, 
river,  or^other  stream  of  water,  situated  in  two  or  more 
counties,  the  action  may  be  brought  in  any  county 
(1.)  Bordering  on  such  lake,  riyer,  or  stream,  and 


526  PLAG&  OF  TBIAL. 


Actioui  triable  where  cause  arose.  Where  parties  naids. 

(2.)  Opposite  to  the  place  where  the  offence  was  com- 
mitted. 

2.  Against  a  public  officer,  or  a  person  specially  appointed 
to  execate  his  duties,  for  an  act  done  by  him  in  virtue  of  his 
office,  or  against  a  person  who,  by  his  command,  or  in  his  aid, 
shall  do  anything  touching  the  duties  of  such  officer."  (J.nfe, 
^.61,  §124.) 

The  Berised  Statutes  provided  that  in  a  suit  against  a  public 
officer,  etc.,  if  the  trial  was  brought  in  a  wrong  county,  the 
defendant  might  raise  ther  objection  on  the  trial,  and  should 
have  judgment  of  discontinuance.    (2  R.  S.  353,  409.) 

Probably  these  provisions  are  repealed  by  the  Code,  but  see 
Sbwland  v.  WiOettiy  6  Sand.  219. 

.  li  aeeniSy  that  where  the  people  of  the  State  bring  an  action 
of  the  nature  mentioned  in  this  section  (guen/j  the  preceding 
one  also  ?)  the  place  of  trial  must  be  conformed  to  its  provisions. 
{The  People  v.  JBizya,  7  How.  250.) 

Where  a  public  officer  improperly  performs  an  act  which  he 
was  entitled  to  do  in  a  proper  manner,  he  can  claim  the  benefit 
of  this  section.    {Brouhh  v.  Sfnithy  24  Barb.  419.) 

But  not  if  he  has  no  authority  to  perform  such  an  act  at  alL 

(Hid.) 

Aet.  8.— Certain  Actions  to  be  tried  where  the  Parties  reside. 

In  all  other  cases,  the  action  shall  be  tried : 

^'1.  In  the  county  in  which  the  parties,  or  any  of  them,  shall 
reside  at  the  commencement  of  the  action ;  or, 

2.  If  none  of  the  parties  shall  reside  in  the  State — ^in  any 
county  which  the  plaintiff  shall  designate  in  his  complaint ; 

Subject,  however,  to  the  power  of  the  court  to  change  the  place 
of  triaJ,  in  the  cases  provided  by  statute."    {Ante^  p.  52,  §  125.) 

The  People.] — ^The  people  may  sue,  unless  otherwise  ex- 
pressly provided,  in  any  county;  ^as  they  reside  in  every 
county.  {The  People  v.  Cook^  6  How.  448 ;  and  see  The  Peo- 
ple V.  Eaysy  7  How.  250 ;  AtPy  Oenl.  v.  Churchill^  8  Th.  & 
W.  171 ;  Comyn's  Dig.  Prerog.  D.  85 ;  16  Viner,  638.) 

Railroads.'] — ^A  railroad  corporation  is  a  resident  of  every 
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AotionB  triable  where  parties  reside.  Triable  in  an  j  count  j. 

ounty  through  which  the  road  passee.  {Bdden  .v.  JT.  T.  and 
Tarlem  R.  H.^  15  How.  17 ;  Shenoood  r.  Saratoga  JS.  B.^  15 
arb.  660  ;  see  Vermont  B.  JS.  r.  JVarthem  B.  B.j  6  How. 
)6  ;  1  Code  Eep.  N.  S.  401.) 

Other  carp&rations.'] — Corporations  are  generally  deemed 
dents  of  the  connty  where  their  princijHd  office  is  fixed. 
V^ard  V.  Jfaiiioneil  Pro.  Ins.  Co.^  11  How.  151 ;  Oonroe  y. 
S  10  id.  404.) 

'shand  and  vy^e."] — ^In  an  action  for  divorce  on  .the  ground 
lel  and  inhuman  treatment,  the  trial  may  be  had  in  the 
y  where  the  plaintiff  (the  wife)  resides,  although  her  hus- 
,  the  defendant,  lives  in  another  county, 
e  rule  of  common  law,  that  the  domiciles  of  the  husband 

«uiu  wife  are  identical,  does  not  apply  to  such  a  case.    (  Vence 

V.  F«icd,  15  How.  497,  676.) 

When  the  partiee  reside  in  different  cowntiea^  the  trial  should 
be  held  in  the  coxmty  where  the  cause  of  action  arose,  and  the 
largest  number ^of  necessary  witnesses  reside.  {Jordan  v.  Oar- 
rieony  6  How.  6.) 

Motion.} — ^Motions  must  be  made  in  the  judicial  district  of 
which  the  county  named  in  the  complaint  is  part — or  in  a 
county  adjoining  such  county.  {Bangs  v.  Selden^  13  How. 
163,874.) 

An.  4. — AU  Actions  triaHe  in  any  Ootmty  unless  demand  made 

hy  Defenda/nt, 

**  If  the  county  designated  for  that  purpose  in  the  complaint, 
be  not  the  proper  county,  the  action  may,  notwithstanding,  be 
tried  therein,  unless  the  defendant,  before  the  time  for  answer- 
ing expire,  demand  in  writing  that  the  trial  be  had  in  the  pro- 
per county,  and  the  place  of  trial  be  thereupon  changed  by 
consent  of  parties,  or  by  order  of  the  court,  as  is  provided  in 
thia  section.''  (See  Ante,  p.  52,  §  126 ;  see  Marsh  v.  Zotorj/y  16 
How.  41.) 

It  would  seem  that  this  demand,  and  a  motion  upon  it,  if  not 
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Demand  for  elunge  to  Uie  proper  ooontj. 


complied  with,  may  be  made  as  for  a  matter  of  right. 
Starka  v.  Baieiy  12  How.  465.) 

This  demand  must  be  made  before  the  answer  is  a&rvedy  eyen 
if  the  twenty  days  allowed  by  law  have  not  e^ired.  {MiUh 
gan  v.  Brophy^  2  Code  Eep.  118.) 

But  the  demand  may  be  made  at  the  same  time  that  the 
answer  is  served.    {Maws  v.  Remseryy  3  Code  Rep.  138.) 

The  demand  does  not  of  itself  change  the  place  of  trial.  (J9a^ 
hrcnuk  v.  M'Adam^  4  How.  842 ;  3  Code  Sep.  139.) 


§  87. 

Demomd  cf  Defendcmt  for  a  Change  tfFlaee  of  Trial  to  ths 

proper  County, 

SUPBEHB  COUBT. 


John  Smith 

agaimt 
Jakes  Jokes. 


Pleasi^  take  NonoE  that  I  hereby  demand  that  the  place  of 
trial  in  this  action  be  changed  from  the  county  of  [Xings]  to 
the  connty  of  [Oneida,]  that  being  the  proper  county. 
Tours,  etc., 

D.  GnjKosB,  Defendants  Atfy. 
To  B.  B.  Dawson,  Esq., 

Plaintiffs  Attorney. 


Serve  this  demand  upon  the  plaintiffs  attorney.    If  he  con- 
sents to  the  change,  both  parties  should  join  in  the  following : 
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Demand  for  chtngt  of  place  of  trial.  When  change  made. 

§  88. 
CanserU  to  ohange  the  Place  of  Trial. 

[Title  of  Came.] 

"We  hereby  consent  that  the  place  of  trial  in  this  action  be 
changed  to  the  county  of  [Oneida.] 

R.  B.  Dawbon,  j>laifUif^a  attorney. 

D.  GiLMOBE,  defefiidanyffe  aUomey. 


It  would  seem  by  the  language  of  the  Oode,[§  126,  and  of  the 
court,  in  Marsh  v.  Lowry^  16  How.  41,  that  the  entry  of  this  con- 
sent with  the  clerk  of  the  county  first  named  in  the  complaint, 
should  be  sufficient  warrant  for  tlie  change.  But  an  order  may 
be  obtained  on  the  above  consent,  if  deemed  advisable.  For 
the  form  of  order,  eeejpost  p.  545. 

For  the  proceedings  in  case  the  consent  is  refused,  see  the 
next  chapter.  545. 


Ohafteb  XXV. 

CHAKOma  THB  PLACE  OF  TRIAL. 

AinoiJi  1.  When  a  change  may  be  made. 

2.  Change  to  the  proper  coonty. 

3.  Change  on  the  ground  that  an  impartial  trial  cannot  be  had. 

4.  Change  for  conTenience  of  witnesses. 

6.  Proceedings  on  motion  to  change  the  pkce  of  trial. 

Art.  1. —  When  a  Change  may  he  made. 

^^  The  court  may  change  the  place  of  trial  in  the  following 
cases:  < 

1.  When  the  county  designated  for  that  purpose  in  the  com- 
plaint is  not  the  proper  county  : 

2.  When  there  is  reason  to  believe  that  an  impartial  trial  can- 
not be  had  therein : 

34 
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When  place  of  trial  changed.  Change  for  an  impartial  trial 

3.  When  the  convenience  of  witneaseSi  and  the  ends  of  justice 
would  be  promoted  by  the  change. 

When  the  place  of  trial  is  changed,  all  other  proceedings 
shall  be  had  in  the  county  to  which  the  place  of  trial  is  changed, 
unless  otherwise  provided  by  the  consent  of  the  parties  iu 
writing,  duly  filed,  or  order  of  the  court;  and  the  papers  shall 
be  filed  or  transferred  accordingly."    {AnU^p.  52,  §  126.) 

Aet.  2. — Change  to  the  proper  County. 

For  the  proceedings  on  demand  for  a  change,  see  ante,  p.  528. 

A  motion  under  this  head  cannot  be  made,  until  a  demand  is 
served,  and  not  complied  with.  (  Vermont  R.  R.  v.  Northern 
R.  R.,  6  How.  107.) 

The  motion  must  be  made  in  the  judicial  district  which  in- 
cludes the  county  named  in  the  complaint,  or  in  a  county 
adjoining  such  county.    {Bangs  v.  SeJden,  13  How.  379.) 

It  may  be  made  at  any  time  before  trial,  or  before  judg- 
ment, if  no  trial  is  had,  and  before  or  after  issue  joined.  A 
default  in  answering  does  not  deprive  the  defendant  of  his 
right  to  make  this  motion.  {Hvbba/rd  v.  Hf.  P.  Ins.  Co.^  11 
How.  152.) 

Oromidafor  opposing.'] — ^In  ordinary  cases,  the  plaintiff  can- 
not resist  a  motion  to  change  the  place  of  trial  to  the  proper 
county  on  the  ground  of  convenience  to  witnesses.  (Park  t. 
Carrdeyy  7  How.  856 ;  Moore  v.  Oardnery  5  id.  243.) 

But  if  he  gives  notice  of  motion  on  that  ground  for  the  same 
time  and  place  as  those  fixed  by  the  defendant  for  his  motion, 
the  subject  can  be  considered  on  botb  sides,  but  not  otherwise. 
{Park  V.  CarrHeyy  7  How.  856 ;  limiting  Mason  v.  Browny  6  id. 
483.) 

Abt.  8. — Chfmge  on  the  groimd  that  an  impoHid  Trial 
cannot  be  had. 

Ko  demand  need  be  made  prior  to  a  motion  under  this  head. 
{Binchman  y.  BtUUr,  7  How.  464.) 

The  courts  do  not  grant  a  motion  based  on  this  ground^  un- 
supported by  anything  farther  than  the  speculative  opinians.of 
any  persons,  however  respectable.     The  facts  and  circum- 
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stances  must  be  set  forth,  and  the  inability  of  the  party  to  ob- 
tain an  unprejudiced  court  and  jnry  clearly  established. 
{People  V.  WrigJU^  5  How.  23 ;  cmd  cases  cited.) 

And  it  has  been  said,  that  the  court  will  not  make  a  change 
until  actual  experiment  has  shown  that  a  fair  trial  caimot  be 
had.  {Messenger  v.  Solmes^  12  Wend.  203 ;  and  see  Pajtchin 
V.  Samds^  10  Wend.  570;  but  see  contra,  People  v.  Webh^ 
1  Hill,  179 ;  People  v.  Lmg  IsUnd  R.  R.,  16  How.  106.) 

Where  there  were  many  defendants,  all  residing  in  one 
county,  one  of  them  being  a  justice  of  the  Supreme  Court,  and 
others  prominent  lawyers,  the  plaintiff  sought  to  have  the  place 
of  trial  laid  in  another  county,  but  was  denied.  {New  Jersey 
Zinc  Co.  V.  Blood,  8  Abb.  149.) 

But  under  the  former  judicial  system,  the  fact  that  the  cir- 
cuit judge  of  the  district  had  been  counsel  for  plaintiff,  was 
held  sufficient  cause  for  a  change  of  venue,  (  Vcm  Rensselaer 
V.  Douglas,  2  Wend.  290.) 

Great  public  excitement,  and  the  action  of  local  authorities, 
indicating  a  foregone  conclusion,  were  held  in  a  recent  case, 
good  cause  for  removal.  {People  Y.Long  Island R.  R.,  16 
How.  113.) 

Abt.  4. — Change  for  convenieAce  of  Wit/nesses. 

No  demand  need  be  made  prior  to  a  motion  under  this  bead ; 
(see  subd.  1.)  {Evnohman  v.  BuUer,  7  How.  464 ;  Bea/rdsley  v. 
Dicherson,  4  id.  81.) 

This  motion  cannot  be  made  until  issue  has^  been  joined. 
{Merrill  v.  Orvrmdly  10  How.  32 ;  and  see  Hviibaffd  v.  jJT.  P. 
Ins^  Co.,  11  id.  152 ;  Emchman  v.  BuUer,  7  id.  465 ;  Beaj^let/ 
V.  Dickerson,  4  id.  81.) 

Issue  is  joined  when  a  reply  is  served,  or  the  time  for  serv- 
ing it  has  expired.    {Beardsley  v.  Didkerson,  4  How.  81.) 

The  motion  will  be  decided  according  to  the  preponderating 
number  of  necessary  witnesses  residing  in  the  one  county  or 
the  other.  {Austin  v.  Hinhley,  13  How.  576 ;  Anon.,  1  Hill, 
668.) 

Yery  little  reliance  will  be  placed  upon  allegations  that  cer- 
tain witnesses  are  material,  without  showing  how  they  are  ma- 
terial.   {People  V.  Hayes,  7  How.  249.) 
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Cfrounds  for  opposing,'] — The  proper  grounds  of  opposition 
should  be  found  in  the  number  and  residence  of  the  opposing 
witnesses,  their  relative  value,  etc.     {Anon.^  1  Hill,  669.) 

Or  it  may  be  shown  that  the  motion  is  in  fraud  of  the  court,  or 
for  purposes  of  delay  merely.  (See  GarbuU  v.  Bradner^  1 
How.  122 ;  WaUace  v.  Bond,  4  Hill,  536 ;  Smith  v.  Friar,  9 
Wend.  498.) 

If  the  plaintiff  shows  that  he  has  a  larger  number  of  material 
witnesses  residing  in  the  county  he  has  named  as  the  place  of 
trial,  than  the  defendant  has  in  the  county  he  prefers,  the  mo- 
tion will  be  denied.    {Austin  v.  Hinldey,  13  How.  676.) 

So,  if  the  number  on  each  side  be  equal,  no  change  will  be 
made.  ( Wood  v.  Bishop,  5  Cow.  414 ;  and  see  Sherwood  v. 
SieeU,  12  Wend.  295.) 

But  if  the  court  has  good  reason  to  believe  that  any  of  these 
witnesses  are  superfluous,  it  will  disregard  them  in  reckoning 
up  the  number.  {Goodrich  v.  Vanderhilt,  7  How.  473 ;  Jar- 
dan  V.  Garrison,  6  id.  7 ;  Benedict  v.  Exbhard,  5  Hill,  509.) 

And  Harius.  J.,  said  that  affidavits  of  the  number  of  neces- 
sary witnesses  had  become  very  unreliable,  and  that  the  courts 
would  attach  more  importance  to  the  nature  and  facts  of  the 
case,  than  to  the  alleged  number  of  witnesses.  {Barnard  v. 
TFA^ei^,  3  How.  74.) 

Thus  where  twenty-two  witnesses  were  named,  and  it  appeared 
that  they  were  all  intended  to  prove  the  defendant's  handwrit- 
ing, they  were  disregarded.     (  Weed  v.  HaUaday,  1  How.  73.) 

And  where  78  witnesses  were  named  as  necessary  in  a  coin- 
mon  action  on  contract,  the  court  treated  the  affidavit  sq  prima 
facie  a  fraud.    {GarbuU  v.  Bradnet*,  1  How.  122.) 

And  in  an  action  for  obtaining  goods  under  false  pretences, 
116  witnesses  were  sworn  to;  but  it  appearing  that  they  were 
all  to  be  c^Ied  to  prove  the  defendant's  good  character,  held  a 
fraud. upon  the  court.     {WaUace  v.  Bond,  4  Hill,  636.) 

No  regard  will  be  paid  to  the  convenience  of  any  number  of 
witnesses  residing  out  of  the  State,  as  they  may  be  examined 
on  commission,  and  cannot  be  compelled  to  attend.  {JVew 
Jersey  Zinc  Co,  v.  Blood,  8  Abb.  148 ;  Bk.  of  St.  Albans  v. 
Knickerbocker,  6  Wend.  541 ;  Peet  v.  BiUin^s,  2  id.  282  ;  Can- 
fidd  V.  Lindley,  4  Cow.  532.) 
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This  rule  will  not  be  departed  from  even  thongh  the  foreign 
witnesses  promise  to  attend.  {Bank  of  St  Albans  v.  KnickeT' 
lacker^  6  Wend.  541.) 

It  will  be  presumed  most  convenient  to  witnesses  to  attend  at 
the  court-house  in  their  own  county,  although  they  may  live  at 
a  greater  distance  from  it  than  from  the  court-house  of  the 
county  named  in  the  complaint.  {People  v.  Wright^  5  How. 
24 ;  Hull  V.  SuU,  1  Hill,  671.) 

Eff^eet  of  stipidations.'] — ^Where  a  plaintiff  offers  to  stipulate 
not  to  give  any  evidence  at  the  trial  upon  a  certain  point,  wit- 
nesses produced  on  the  part  of  the  defendant,  solely  to  rebut 
evidence  on  such  point,  will  not  be  counted  on  this  motion. 
{Smith  V.  AveriUj  1  Barb.  28.) 

An  offer  to  pay  the  expenses  of  the  opposing  witnesses  is 
of  no  avail  in  resisting  this  motion.  {Rathhone  v.  Harmon^ 
4  Wend.  208 ;  see  Worthy  v.  OiWertj  4  Johns,  492,  contra.) 

If  a  circuit  is  about  being  held  in  the  county  to  which  the 
defendant  seeks  to  change  the  venue,  the  plaintiff  may  offer  to 
consent,  on  condition  that  defendant  accepts  short  notice  of 
trial.  The  defendant  must  accept  this  offer,  or  else  show  to 
the  court  that  it  was  impossible  to  prepare  for  trial  in  the  time 
allowed.    {Smith  v.  Prior^  9  Wend.  498.) 

Art.  6. — Proceedings  on  Motion  to  chaatge  the  Place  of  Trial. 

1.  Who  may  make  the  motion^ — ^The  defendant  only  can 
make  this  motion.     {Swartnjoout  v.  Payne^  16  Johns.  149.) 

The  plaintiff  may  accomplish  the  same  end  by  moving  for 
leave  to  amend  the  complaint.    {Ibid.) 

Or,  within  twenty  days,  he  may  amend  his  complaint  of 
course,  in  this  respect.  {Antej  p.  68,  §  172 ;  Wakemmi  v. 
Sfprague^  7  Cow.  165 ;  see  WoVoerton  v.  WeUU^  1  Hill,  374.) 

And  if  the  defendant  procures  a  change  to  the  "proper 
county,"  the  plaintiff  may  move  to  change  again,  for  con- 
venience of  witnesses,  etc.  {Park  v.  Carnley^  7  How.  366 ; 
Moore  v.  Ga/rdner^  5  How.  245 ;  and  see  New  Jersey  Zino 
Co.  V.  Blood,  8  Abb.  147.) 

Who  must  Join.] — All  the  defendants  must   join  in   this 


\ 


534  CHANGING  THE   PLACE   OP   TRIAL. 

Proceedings  on  motion.  When  made.  AffidaTits. 

motion,  unless  some  of  tbem  have  aufiFered  a  default.  {Welling 
V.  Sweetj  1  How.  156 ;  SaUly  v.  Button,  6  Wend.  508 ;  and 
see  ^ew  Jersey  Zinc  Co.^  v.  Bloody  8  Abb.  149.)  . 

If  one  has  suffered  default,  the  others  may  move  without 
him.    {Chaae  v.  Benham^  12  Wend.  200.) 

If  process  is  served  on  part  of  the  defendants  only,  they  may 
of  course  move,  for  they  are  the  sole  defendants.  (See  Rohin- 
son  V.  Frosty  14  Barb.  540.) 

And  the  denial  of  motion  made  by  one  defendant  does 
not  prejudice  the  right  of  a  defendant  subsequently  served  to 
move  again.    {New  Jersey  Zinc  Co.  v.  Bloody  8  Abb.  149.) 

Any  party  to  a  promissory  note  or  bill  of  exchange,  sued 
jointly  with  another  party  to  the  same,  may  apply  separately 
for  this  order.    (Laws  1841,  ch.  282.) 

2.  At  wha/t  time  motion  should  he  made.] — ^A. motion  to 
change  the  place  of  trial  to  the^r^>p^r  cownty  may  be  made  before 
or  after  issue  joined.    (Hvhiard  v.  iT.  P.  Ins.  Co.^  11  How.  152.) 

But  a  motion  based  upon  the  convenience  of  witnesses,  or 
the  impossibility  of  obtaining  an  impartial  trial,  canijot  be 
made  until  after  issue.  {MerriU  v.  Ori/nneU^  10  How.  32 ; 
Hartman  v.  Spencer^  5  id.  135  ;  Mixer  v.  Kuhn^  4  id.  409 ; 
overruling  Sohench  v.  itKie^  4  id.  248.  See  also  Hubbard  v. 
Nat.  P.  Ins.  Co.,  11  id.  152.) 

It  should  be  made  at  the  earliest  practicable  day  after  issue 
joined.    (See  am^te^p.  197,  Rvle  58,  Supreme  Court.) 

If  the  motion  is  delayed,  and  thereby  the  plaintiff  would 
lose  a  circuit  by  the  change,  it  will  be  denied.  {Chajpin  v.  De 
Oroff,  4  Cow.  554.) 

Or  the  defendant  will  be  required  to  accept  short  notice 
of  trial.     (Smith  v.  Pri(yr^  9  Wend.  498.) 

But  if  the  loss  of  a  circuit  was  inevitable,  or  the  result  of 
the  plaintiff's  own  act  or  delay,  the  mere  fact  of  delay  on  the 
part  of  defendant  is  of  no  consequence.  (GarlocJc  v.  Bunkle, 
22  Wend.  616.) 

8.  The  affidavit"] — ^The  first  step  in  the  motion  is  the  pre- 
paring of  an  aflSdavit.  This  must  be  made  by  the  defendant 
himself,  except  under  special  circumstances,  to  be  stated-in  the 
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affidavit.  [Scott  v.  G^'JJ*,  2  Johns.  Cae.  116 ;  Mason  v.  Bidle- 
man,  1  How.  61 ;  see  Johnson  v.  Lynch,  15  How.  199.) 

And  all  the  defendants  roust  sign  and  swear  to  it,  or  a  reason 
must  be  stated  for  their  failnre  to  do  so.  (  WeUing  v.  Sweet,  1 
How.  156.) 

An  affidavit  by  the  attorney,  stating  that  the  plaintiff  had 
confessed  to  him  the  facts  on  which  the  motion  was  based,  A^W 
sufficient.    {Fbid.) 

Affidamt  /merits.] — ^It  is  necessary  to  swear  to  merits,  and 
the  forms  hereafter  given  must  be  closely  followed  in  this  re- 
spect. 

Thus  an  affidavit  of  merits  as  to  "  the  whole  or  some  part  of 
the  plaintiff's  claim,"  is  insufficient.  {Chemung  Corneal  Bamk  v. 
Supervisors  of  Chemung,  1  How.  162.) 

And  in  England,  slight  variations  have  been  held  fatal.  (See 
Page  v.  South,  Y  Dowl.  P.  C.  412 ;  PringU  v.  Marsack,  1  Dowl. 
&  Ryl.  155  ;  Bower  v.  Kemp,  1  Cromp.  &  Jer.  288.) 

"Three  tilings  must  distinctly  appear  in  an.  affidavit  of 
merits : 

1.  That  the  defendant  has  fully  and  fairly  stated  the  case  to 
his  counsel,  stating  his  name  and  residence : 

2.  That  he  is  advised  by  his  counsel  that  he  has  a  good  and 
substantial  defence  on  the  merits : 

3.  That  he  believes  that  he  has  such  defence."  (Per  Sill,  J., 
Lynch  V.  Kosher,  4  How.  92  ;*  and  see  ante,  p.  183,  Bule  21, 
Supreme  Court.) 

'  That  the  defendant  has  stated  "  his  case  in  this  cause^^  in- 
stead of  "  the  case^^  was  held  fatal.  {Ellis  v.  Jones,  6  How.  297.) 

But  "  his  case  "  and  "  this  case,^^  held  sufficient.  {BrovmeU 
V.  Marsh,  22  Wend.  636.) 

"i7w<fe;^<?7ic«,"  held  insufficient.  {Tompkins  v.  Acer,  10  How. 
310 ;  BickardsY.  Swetzer,  3  How.  414 ;  Bichmond  v.  Cowles,  2 
Hill,  359  ;  BrovmeU  v.  Marsh,  22  Wend.  637.) 

"  The  facts  of  the  case^^  held  sufficient.  {Jordam  v.  Garrison, 
6  How.  8.) 

"  The  fads  of  his  case^^ — insufficient.  {Fitzhugh  v.  Truaa, 
1  Hill,  644.) 

The  omission  of  the  words  ^^fiMy  and  fairly*^  is  fatal.  {Cary 


536  CHANGING   THE   PLACE   OF   TRIAL. 

Proceedings  on  motion.  Affidavits. 

T.  Lwertnare^  2  How.  170  ;  Bleecker  v.  Storms^  2  How.  161 ; 
Onondoffa  Co.  Bank  v.  Shepherdj  19  Wend.  10.) 
And  an  affidavit  that  defendant  has  stated  the  case  ^'  so  far 

09  U  has  come  to  his  Jcnotoledge^'^^  unaccompanied  by  any  expla- 
nation, is  insufficient    {Brown  v.  Tovsey^  19  Wend.  617.) 

The  omission  of  the  words  "  on  the  merits"  was  formerly  not 
material.    {Briggs  v.  Briggs^  8  Johns.  449.) 

But  as  these  words  are  now  expressly  required  by  rule,  the 
later  English  decisions  are  followed,  holding  the  omission  fatal. 
{Tompkins  v.  Acer^  10  How.  310 ;  see  owfo,  p.  183,  Bvle  21, 
Supreme  Cov/rt  /  Page  v.  Souths  7  Dowl.  P.  0.  412.) 

To  state  that  defendant  is  advised  by  counsel  that  he  has  a 
good  defence,  etc.,  "  which  he  believes  to  be  true,"  or  "  as  ho 
believes,  truly" — ^held  insufficient.  {Lynch  v.  Mosher^  4  How. 
86  ;  Brittan  v.  Peabody^  4  Hill,  61.) 

K  the  defendant  is  himself  a  counsellor,  he  need  not  swear  to 
advice  of,  counsel.  And  he  need  not  allege  that  he  is  a  coun- 
sellor.   {Cromwell  v.  Van  Rensselaer^  3  Cow.  846.) 

The  affidavit  must  show  what  county  is  named  in  the  com- 
plaint as  the  place  of  trial.    {Bull  v.  BdlMU^  1  How.  184.) 

Affidavit  on  the  ground  of  con/oenience  qf  witTiesseSj  etc.l — 
When  the  motion  is  based  on  this  ground,  the  affidavit  must 
state  that  "  deponent  has  fully  and  fairly  disclosed  to  his  counsel 
the  facts  which  he  expects  to  prove  by  each  and  every  of  the 
witnesses."    {Onondaga  Bank  v.  Shepherd^  19  Wend.  10.) 

It  must  give  the  names  of  the  witnesses.  {Anon.y  6  Cow. 
389.) 

And  their  residence^  showing  the  town  or  vdlage^  as  -well  as 
county  in  which  they  live.   (  Wesibrook  v.  Merritt^  1  How.  195.) 

It  must  be  shown  that  ^^  each  and  every  "  of  them  is  mcUerial 
to  the  defence,  and  that  they  are  also  necessary^  so  that  the 
defendant  cannot  safely  proceed  to  trial  without  "  eooA  and 
every^^  of  them — both  statements  being  under  advice  of  counsel. 
{ConstaMine  v.  Dmiham^  9  Wend.  431 ;  Anon,^  3  id.  425  ;  Sat- 
ierlee  v.  Oroot^  6  Cow.  33  ;  see  id.  389.) 

The  affidavit  will  hold  good  for  one  witness,  without  the 
words  "  each  and  efoery^'*  but  for  no  more.    {Brown  v.  J^eek. 

10  Wend.  669.) 


X)HANGING   THE   PLACE   OF   TRIAL.  537 


15  ^^ 


Proceedings  on  motion.  AffidaTita  on  motion. 


§89. 
AffidamU  to  change  Place  of  Trial  to  th&  proper  Cotmty. 

SiTPBKME  Court. 


John  Smith 

agadnst 
Jakes  Jokes. 


[Owetoa]  County  :  James  Jones,  the  above  named  defendant, 

being  duly  sworn,  says : 

' :  1.  That  this  action  is  brought  for 

[\  ,  and  that  the  county  of  [Kings]  is  designated  in  the 

complaint  herein,  as  the  place  of  trial ; 

2.  That  this  deponent  resides  in  the  [city  of  Utica]  and  county 
'             of  [Oneida,]  and  redded  there  at  the  commencement  of  this  action  ; 

3.  That  the  plaintiff  in  this  action  resided  then,  and  still  re- 
sides in  the  [city  and  county  of  New  York  ;] 

^  4.  That  deponent  has  fully  and  fairly  stated  the  ease  to  [D. 

-'  Gilmore,]  his  counsel  in  this  cause^  who  resides  at 

in  the  county  of ; 

^'  5.  That  deponent  has  a  good  and  svistantial  defence  on  the 

^*  \  merits  in  this  catise^  as  he  is  advised  hy  said  coimsel^  and  verily 

'^'  hdieves. 

^  {Juraf]  •  James  Jones. 

ji  The  words  italicized  in  the  above  aflBdavit  should  be  carefully 

followed.    See  the  decisions  already  cited. 


i5^  §  90. 

p  ^  Affidavit  to  change  Place  of  Trial  to  secure  an  impartial 

-^  Trial. 

jofc^'  iTitleof  Cause.'] 

i  ^  [Clsteb]  County  :  James  Jones,  defendant  in  the  above  entit- 
led action,  being  duly  sworn,  says  : 

iri^.  1.  That  he  resides  in  the  town  of  [Kingston,]  county  of  [UU 

t^  ^' '  fiter]  aforesaid  ; 
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2.  That  the  complaint  in  this  cange  was  served  on  the .... 
day  of ;  18  .  .; 

3.  That  issue  was  joined  in  the  cause  by  the  service  of  a  [re- 
ply, or  answer,]  on  the  ...  .  day 'of ,  18  .  .  ; 

4.  That  deponent  has  fully  and  fairly  stated  the  case  to  [F. 
L.  Westbrook,]  his  counsel  in  this  cause,  who  resides  in  [Bang- 
stonj  Ulster  county  aforesaid  ; 

5.  That  deponent  has  a  good  and  substantial  defence  on  the 
merits  in  this  cause,  as  he  is  advised  by  his  said  counsel,  and 
verily  believes ; 

6.  That  the  county  of  [Ulster]  is  named  in  the  complaiat 
herein  as  the  place  of  trial ; 

7.  That  [here  state  the  grounds  of  motion^  and^  if  tJiey  do  not 
appear  upon  the  record^  'oeryfvlly  and  explicitly.'] 

8.  That  for  these  [as  well  as  for  other]  reasons,  deponent  will 
not  be  able  to  obtain  a  fair  and  impartial  trial  of  this  action,  as 
lie  is  advised  by  his  said  counsel,  and  verily  believes. 

\If  similar  objections  apply  to  any  neighhori/ng  counties^  ^hey 
should  ie  stated.] 

{Jurat.]  Jambs  Joites. 


§91. 
Affidavit  to  change  Place  of  Trial  for  Convenience  of  WU- 

nesses. 

[Title  of  Cause.] 

[OayugAl]  County:  James  Jones, .the  above  named  defend- 
ant, being  duly  sworn,  says : 

1.  That  the  complaint  in  this  cause  was  served  on  the  ...  . 
day  of ,  18  .  . ; 

2.  That  the  place  of  trial  named  therein  is  the  county  of 
[Saratoga ;] 

3.  That  issue  was  joined  in  this  cause  by  the  service  of  a 
[reply]  on  the  ... .  day  of ,18  .  . ; 

4.  That  deponent  hs&fidly  and  fairly  stated  the  case  to  [Wm. 
Fosgate,]  his  counsel  in  this  catise^  who  reside  at  [Auburn]  in 
the  county  of  [Cayuga  aforesaid  ;] 

5.  That  he  has  fully  and  fairly  disclosed  to  his  said  counsel 
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the  facta  which  he  expects  to  prove  hy  each  and  eoery  of  the  wit- 
nesses hereinafter  named  ; 

6.  That  deponent  has  a  good  and  substanticd  defence  on  the 
fnerits  in  this  cavse,  as  he  is  adoised  by  said  counsel^  and  verily 
believes. 

7.  That  J.  K.,  L.  M.  and  M.  N.,  who  reside  in  the  city  of 
[Auburn]  and  O.  P.  who  resides  in  the  town  of  [Summer  Hill,] 
all  in  the  county  of  [Cayuga,]  are  each  and  evey^y  of  them  mate- 
rial  loitnessesfor  the  defence  on  the  trial  of  this  cause,  as  Tie  is 
advised  by  his  said  counsel,  and  verily  believes  / 

8.  That  without  the  testimony  of  each  wad  every  of  the  said 
witnesses,  deponent  cannot  safely  proceed  to  the  trial  of  this 
cause,  as  he  is  also  advised  by  said  counsel  and  verily  believes. 

[Jurat.']  Jas.  Jones. 


(The  words  italicized  ab^ve  should  be  carefully  followed,  for 
reasons  previously  stated.) 

The  above  form  is  the  old  and  well-established  one,  in  use 
under  the  old  practice,  and  but  slightly  modified  to  meet  the 
changes  Tnade  by  the  Code.  It  is  believed  that  it  contains  no 
statements  that  are  not  necessary,  and  which  it  would  not  be  at 
least  dangerous  to  omit,  while  it  contains  every  statement  that 
under  ordinary  circumstances,  will  be  deemed  absolutely 
necessary  by  the  court.  , 

But  it  is  in  many  cases  highly  expedient  to  insert  more  matter. 

For  a  rule  of  court  allows  either  party  to  state  the  nature  of 
the  controversy,  and  show  how  his  witnesses  are  material,  also, 
where  the  canse  of  action  or  defence,  or  both,  arose ;  and  these 
facts  will  be  taken  into  consideration  by  the  court,  in  fixing  the . 
place  of  trial.    {Ante,  p.  197,  Bvle  59,  Supreme  Court,) 

If,  therefore,  there  is  anything  in  any  of  these  facts  that  may 
affect  the  decision,  it  will  be  prudent  for  the  defendant  to  anti- 
cipate it,  and  let  it  appear  on  his  aflSdavit ;  or  the  plaintiff 
might  bring  it  up  in  a  more  unpleasant  shape  in  his  counter- 
affidavit. 

And  the  court  now  usually  expects  such  a  statement,  and 
does  not  attach  much  weight  to  an  aflSdavit  that  does  not  show 
Jiov)  witnesses  are  material.    {People  v.  Hayes,  7  How.  249.) 
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Dniess,  therefore,  there  are  reasons  which  make  it  desirable 
to  conceal  the  nature  of  the  evidence  from  the  plaintiff,  it  is 
best  to  comply  with  Hide  59,  as  it  is  done  in  the  following 
form : 


§92. 

Affidavit  to  change  Place  of  Trial  for  the  Convenience  of 

Wit^iesses;  stating  the  drcurnstancee  of  the  Case. 

[Title  of  Cause.] 

[Paragraphs  Lto  6  indusive^  as  in  %  91.] 

7-  That  this  action  is  brought  for  [the  price  of  four  thrashing 
machines  delivered  to  the  defendant  in  the  city  of  Auburn, 
Cayuga  County.] 

8.  That  the  defence  set  up  by  deponent  is  [part  payment, 
and  a  set-off  on  account  of  defects  in  the  said  machines.] 

9.  That  [deponent  sold  the  said  machines  prior  to  the  com- 
mencement of  this  action  to  A.  B.,  C.  D.,  and  E.  F.,  who  reside 
in  the  town  of  Springport,  Cayuga  County.] 

10.  That  deponent  relies  on  the  said  A.  B.,  C.  D.,  and  E.  F., 
and  on  each  of  them,  to  prove  that  [the  said  machines  were 
made  of  defective  materials,  and  were  unfit  for  the  purpose  for 
which  they  were  sold.] 

11.  That  deponent  will  not  be  able  to  prove  these  facte 
[otherwise  than,  by  his  own  evidence,]  without  the  testimony  of 
each  and  every  of  the  said  persons. 

12.  That  each  and  every  of  the  said  persons  is  a  material 
witness  for  the  defence  on  the  trial  of  this  cause,  as  deponent 
is  advised,  etc.  \asvn%Vi^to  the  end.] 


Excusing  delay.] — If  this  motion  is  not  made  promptly  after 
issue  is  joined,  the  delay  should  be  accounted  for  in  the  affida- 
vits. Unless  this  is  done,  no  stay  of  proceedings  can  be 
obtained,  and  the  motion  may  be  otherwise  prejudiced.  (See 
ante^  p.  197,  Pule  58,  Supreme  Court.) 

This  may  be  done  by  appending  the  reasons  of  delay  to  any 
of  the  preceding  affidavits,  according  to  the  facts  of  the  case. 
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4.  Staying  proceedings  pending  the  motion.'] — ^If  necessary  the 
defendant  maj  apply  ex  parte  for  an  order  to  stay  proceedings 
pending  the  motion. 

The  application  should  be  based  npon  the  papers  intendied 
for  use  npon  the  principal  motion,  and  may  be  made  to  any 
judge  of  the  court,  or  person  authorized  to  perform  his  duties 
out  of  court 

This  order  will  not  be  granted  unless  it  shall  appearyr^>m  the 
papers  that  the  defendant  has  used  due  diligence  in  preparing 
the  motion  for  the  earliest  practicable  day  after  issue  joined. 
{Ante,  p.  197,  HiUe  68,  Supreme  Court.) 

It  will  not  prevent  the  plaintiff  from  taking  any  step  except 
subpoenaing  witnesses  for  the  trial,  without  a  special  clause  to 
that  effect.    {Ante^p.  197,  Bule  68,  Supreme  Court.) 

But  he  will  proceed  at  his  own  risk.  Thus,  if  the  motion  is 
mcuie  before  an  inquest  taken,  but  not  decided  until  afterward, 
the  decision  dates  on  the  moving  day,  and  the  inquest  will  be 
set  aside  with  costs,  if  the  change  of  Venue  is  granted.  (  WiUson 
V.  Henderson,  15  How.  90.) 

No  order  can  be  granted  to  stay  proceedings  for  more 
than  twenty  days,  nor  for  that  time,  without  qualification. 
It  must  be  limited  also  to  the  time  when  the  motion  shall  be 
made,  and  until  it  shall  be  decided.     (See  ante,  p.  416.) 

Service  of  the  order  for  a  stay] — must  be  accompanied  with 
the  papers  on  which  it  is  founded,  and  a  notice  of  the  motion 
to  change  the  place  of  trial,  or  it  may  be  disregarded.  At  least, 
it  is  settled  that  the  notice  of  motion  is  requisite,  and  under  the 
former  practice,  the  "  papers  "  also  were  required.  {Sales  v, 
Woodin,  8  How.  350  ;  Chubhuch  v.  Morrison,  6  id.  370 ;  ^rby 
V.  Cogswell,  1  Caines,  606.)  As  it  is  usual  to  obtain  the  stay 
npon  the  affidavits  used  on  the  principal  motion,  and  which 
mnst  be  served  with  the  notice  of  motion,  this  distinction  is  of 
little  consequence. 

5.  Notice  of  motion.]— The  motion  should  be  noticed  for  the 
first  special  term,  and  for  the  first  day  of  term,  unless  sufficient 
cause  be  shown  in  the  affidavit  for  deferring  it  to  a  later  day. 
{Ante,p.  195,  Hvle  49,  Supreme  Court.) 
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At  least  eight  days'  notice  must  be  giveu,  and  the  affidavits 
must  be  served  with  the  notice.  {Antey  j>.  143,  §  402  ;  j>,  195, 
Bule  49.) 

In  the  city  of  New  York,  the  motion  may  be  made  before 
any  judge  oat  of  court.  {Ante^  p.  142,  §  401 ;  and  see  Lakey  v. 
CogaweUj  3  Code  Eep.  116.) 

If,  in  any  other  county,  a  motion  of  this  nature  is  noticed  for 
hearing  before  a  judge  at  chambers,  the  notice  is  a  nullity. 
{Sohenck  v.  JT^i?,  4  How.  248.) 

For  form  of  notice,  see  (mte^  j>.  412. 

6.  JSevohing  the  stay  of  proceedings.'] — "  On  presenting  to, 
and  filing  with,  the  officer  granting  the  order,  an  affidavit 
showing  such  facts  as  will  entitle  the  plaintiff,  according  to  the 
settled  practice  of  the  court,  to  retain  the  place  of  trial,  tlie 
officer  shall  revoke  the  order  to  stay  proceedings ;  and  the  plain- 
tiff shall  give  immediate  notice  of  such  revocation  to  the  de- 
fendant's attorney.    {Ante^p.  197,  Rule  68,  Supreme  Court.) 

This  application  may  be  made  upon  the  same  affidavits  as 
are  used  in  opposing  the  motion  to  change  the  place  of  trial,  as 
to  which,  see  infra. 


§  93. 
Order  revoking  Stay  of  Proceeding/t^ 

[TiOe  of  Cause.'] 

The  plaintiff  in  the  above  cause  having  presented  and  filed 
with  me  an  affidavit,  showing  such  facts  as  will  entitle  him  to 
retain  the  place  of  trial  in  this  cause^  the  order  to  stay  pro- 
ceedings granted  by  me,  on  the  ....  day  of , 

18  .  .,  is  hereby  revoked. 

IDaU.]  A.  B.  Jamwi,  J. 

7.  Plavniijps  affidavit  to  oppose  changing  the  place  qfiriaL] 
— This  affidavit  should  be  substantially  in  the  same  form  as 
the  defendant's,  except  tliat  it  need  not  state  that  the  plaintiff 
has  merits.     {Ifote  to  Brittan  v.  Peabody^  4  Hill,  69.) 
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— — . — . 1 f 

It  should  state  positively  and  ungualifiedlyy  that  the  wit- 
nesses named  in  it  are  necessary.  And  such  words  as  ^'  con- 
sidering the  defence  which  deponent  believes,  the  defendant 
intends  setting  np,"  will  render  the  affidavit  insufficient. 
{Sherwood  v.  Steele,  12  Wend.  294.) 


§  94. 

Affidavit  to  oppose  Motion  to  cha/nge  Place  of  Trial  for  Con- 

venience  of  Witnesses. 

ITiUe  of  Cause.] 

[Saratoga]  County  :  John  Smith,  the  above  named  plain- 
tiffy  being  dulj  sworn,  says  : 

1.  That  he  has  fully  and  fairly  stated  the  case  to  [J.  W. 
Crane,]  his  counsel  in  this  case,  who  resides  in  the  village  of 
[Saratoga  Springs,  Saratoga]  County. 

2.  That  he  has  fully  and  fairly  disclosed  to  his  said  counsel 
the  facts  which  he  expects  to  prove  by  each  and  every  of  the 
witnesses  hereinafter  named. 

3.  That  S.  T.  of  the  town  of  [Half  Moon]  and  T.  W.,  W.  T., 
J.  S.,  and  N.  L.  of  the  town  of  [Waterford,]  all  residing  in  the 
county  of  [Saratoga  aforesaid,]  are  each  and  every  of  them 
material  witnesses  for  this  deponent  on  the  trial  of  this  cause, 
88  be  is  advised  by  said  counsel,  and  verily  believes. 

4.  That  without  the  testimony  of  each  and  every  of  said  wit- 
nesses, this  deponent  cannot  safely  proceed  to  the  trial  of  this 
cause,  as  he  is  also  advised  by  said  counsel,  and  verily  be- 
lieves. John  S^oth. 

[Jvrat.'] 


If  the  opposition  is  based  upon  other  grounds  than  the  mere 
prepohderauce  of  witnesses,  as  it  may  be,  the  facts  should  be 
stated  after  the  manner  of  §  92,  aaUe^p.  540. 

8.  Costs  qf  the  motion —  When  the  motion  is  granted.}— On 
motions  to  change  to  the  proper  county  it  seems  costs  should 
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be  granted  dbmlutdy.  {Hubbard  v.  Nat.  P.  Ins.  Co.^  11  How. 
154 ;  see  Ifew  Jersey  Zinc  Co.  v.  Bloody  8  Abb.  150 ;  Pa/rh  v. 
CwrrUeyj  7  How.  366 ;  but  see  Porter  v.  Pittsburj/j  11  How. 
241,  contra.) 

On  motione  based  upon  other  grounds,  costs  are  given  to 
abide  the  event  of  the  action.  {ToU  v.  Cromwell^  12  How. 
82  ;  Goodrich  v.  Vanderhilty  7  How.  476 ;  Jordan  v.  Garrison^ 
6  id.  9.) 

Costs  when  motion  is  denied.^ — If  the  motion  is  denied  upon 
the  merits,  no  costs  will  be  allowed.  (Semble,  Austin  v. 
BmUey,  18  How.  576.) 

But  if  it  is  denied  for  defects  in  the  moving  papers,  costs 
absolute  are  allowed.  {EUis  v.  Jones^  6  How.  298 ;  Lynch,  v. 
Mosher,  4  id.  92.) 

So,  where  the  motion  is  manifestly  intended  for  delay,  and 
is  therefore  denied.  {KiUhoume  v.  Fairchild^  12  Wend, 
294.) 

Or  if,  for  any  other  reason,  it  is  treated  as  a  fraud  upon  the 
court.    ( WaUace  v.  Bo7id^  4  Hill,  536.) 

Or  if  renewed  without  leave,  on  fresh  aflSdavits.  {Purdy  v. 
WardeU,  10  Wend.  619.) 

Costs  when  motion  is  partly  gramJted  and  parUy  denied.'] — 
None  granted  on  either  side.  {Bubhard  v.  UTa^t.  P.  Ins.  Co. 
11  How.  154 ;  but  see  note  to  4  EiU,  70.) 

Costs^  as  a  condition  of  graavting  the  motion.] — When  the 
cause  had  been  noticed  for  trial,  a  inotion  to  change  the  venue 
was  granted  on  paying  costs  of  the  circuit,  and  of  the  motion, 
and  on  defendant  accepting  short  notice  of  trial,  {Carpenter 
V.  Watrous,  5  Wend.  102.) 

Or  on  paying  costs  of  preparing  for  trial,  only.  {Budd  v. 
MaXbum^  1  Cow.  47.) 

As  it  has  been  decided  that  under  the  Code,  the  place  of  trial 
cannot  be  changed  (except  to  the  "  proper  county ,'*)  before 
issue,  these  decisions  are  probably  only  applicable  to  cases  of 
delay,  since  notice  of  trial  might  be  served  simultaneously  with 
joinder  of  issue. 
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H(ya)  costs  are  aUowedJ] — Unless  costs  are  allowed,  and  the 
amount  fixed,  in  the  order,  none  can  be  allowed  on  the  final 
taxation  of  costs  in  the  suit.  The  rule  was  otherwise  under 
the  old  practice.  {Morrison  v.  Ide^  3  Code  Kep.  28  ;  see  Gid- 
ney  v.  Spdman^  6  Wend.  525 ;  Norton  v.  Rioh^  20  Johns.  476.) 


§  95. 
Order  ch<mging  Place  of  Trial.  • 

[TiMe  of  Caicse,']  [Caption.] 

On  reading  and  filing  notice  of  motion,  and  the  a£Sdavit  of 

J.  J.,  and  on  motion  of  [Nathan  Comstock,  jr.],  counsel  for 

defendant,  after  hearing  [T.  C.  T.  Buckley],  counsel  for  plaintiflT; 

Ordebed  :  that  the  place  of  trial  in  this  action  be  changed 

from  the  county  of ,  to  the  county  of ;  [ten] 

dollars  costs  of  this  motion,  to  abide  the  event  of  the  action. 

J.  C, 

Clerk. 
N.  GoMSTocK,  jr. 
Attorney/. 


9.  Service  of  the  order.] — ^A  copy  of  the  order  must  be  served 
on  the  plaintiff's  attorney.  It  must  be  certified j  and  a  tiotioe^ 
or  an  uncertified  copy,  may  be  disregarded.  {Keep  v.  Tyler^ 
4  C!ow.  541.) 

Until  the  order  is  served,  the  plaintiff  may  proceed  as  if  the 
place  of  trial  were  not  changed.     (Ibid.) 

10.  Stthseqt^ent  proceedings^-^ll  is  the  duty  of  the  clerk  to 
transfer  all  papers  filed  with  him  to  the  county  designated  in 
the  order ;  and  all  proceedings  thereafter  must  be  bad  in  that 
county,  except  by  consent  in  writing,  or  order  of  court.  {AntCj 
p.  52,  §  126 ;  p.  177,  Rule  3,  Supreme  Court.) 

If  after  the  order  has  been  entered,  however,  both  parties 
proceed  without  objection  in  the  original  county,  a  judgment 
rendered  therein  is  valid.    {People  v.  Mather^  3  Wend.  481.) 

35 
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ArreAt  in  general 

TITLE  VIIL 

FB0VI8I0NAL   BKMEDIE8. 

Chapter  XXYI.  Arrest  and  Bail 
XXVII.  Ne  Exeat 
I  XXVIII.  RequisitiOD. 

XXIX.  Attachment. 
.  XXX.  Injunction. 
XXXI.  Receivers. 

Chapter   XXVI. 
•    abbest  and  bail. 

Articlx  1.  Arrest  in  general. 

2.  Persons  exempt  from  arrest. 

8.  Arrest  a  second  time  for  same  cause. 

4.  What  are  not  causes  of*arrest. 

5.  When  the  defendant  may  be  arrested. 

6.  Arrest  on  ground  of  non-residence  or  removal  from  the  State. 

7.  Arrest  for  injuries. 

8.  Arrest  for  penalties—- breach  of  promise — misconduct  in  office. 

9.  Arrest  for  money  or  property  received  in  a  fiduciary  capacity. 

10.  Arrest  for  concealment  or  disposal  of  personal  property  claimed. 

11.  Arrest  for  fraud  in  regard  to  the  subject  of  the  action. 

12.  Arrest  for  attempting  to  defraud  creditors. 
18.  By  whom  order  of  arrest  may  be  granted. 

14.  Papers  on  which  order  may  be  granted. 

15.  Security  by  plaintiff! 

16.  The  order  of  arrest.  ^ 

17.  The  arrest 

18.  Bail 

19.  Proceedings  upon  the  bail-bond. 

20.  Deposit  with  the  sheriff 

21.  Discharge  by  the  sherifif. 

22.  Escape. 
28.  Rescue. 

24.  Recapture. 

25.  Vacating  order  of  arrest,  or  reducing  balL 

26.  Liability  of  the  sheriE 

27.  Jail  liberties. 

28.  Lunatic  prisoners. 

Abt.  1. — Arrest  in  General. 

"  No  person  shall  be  arrested  in  a  civil  action,  except^as  pre- 
scribed by  this  act."    {ArUe^  p.  Tl,  §  178.) 
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"  But  this  provision  shall  not  affect  the  act  to  abolish  im- 
prisonment for  debt,  etc.,  passed  April  26, 1831,  or  any  act 
amending  the  same."    {Ante^  p.  72,  §  178.) 

"  Nor  shall  it  apply  to  proceedings  for  contempts."  {Ante^ 
i>.72,§178.) 

Is  the  writ  of  ne  exeat  abolished  by  the  Code  I  Hdd  by  the 
N.  Y.  Superior  Court,  general  term,  that  it  is.  {FuUer  v. 
Emeric,  2  Sand.  624.) 

But  hdd  by  Supreme  Coart  (gen.  terms,  I.  and  11.  dists.), 
that  it  is  not.  {Forrest  v.  Forrestj  10  Barb.  48  ;  jBicshneU  v. 
Buahnett,  7  How.  391,  affirmed,  15  Barb.  399.) 

See  -ZTd  Fceat^post,  chap,  xxvii. 

Art,  2. — Persons  JEkempt  from  Arrest 

The  following  persons  are  exempt  from  arrest  on  civil  pro- 
cess. 

I.  Members  of  either  branch  of  Congress,  in  attendance 
upon  the  same,  or  going  to  or  returning  from  the 
same.     {Const.  U.  /SI,  Art.  I.  §  6  ;  and  see  2  Joha^ 
I  son's  Cos.  222.) 

II.  Members  of  either  branch  of  the  State  Legidatwre, 
(1.)  During  attendance  at  the  session  ; 
(2.)  For  14  days  previous  to  any  session  ; 
(3.)  While  going  or  returning,  not  exceeding  14  days 

each; 

(4.)  Daring  any  adjournment,  not  exceeding  14  days; 

(5.)  While  absent  on  leave  of  the  house  to  which  they 

I  belong ;  except  on  process  issued  in  a  suit  for 

I  forfeiture,  misdemeanor,  or  breach  of  trust  in. 

any  office  or  place  of  public  trust  held  by  them. 

(1 R.  8.  (5^  ed.)  455 ;  [154.]  ) 

III.  Officers  of  either  branch  of  the  State  LegislaturSy  while 
in  actual  attendance  thereon.  (1  R.  S,  {oth  ed,) 
455;  [154.]) 

IV.  Ambassadors  or  other  public  ministers,  and  their  ser- 
vants,  are  exempt  from  all  process  in  a  State  court. 
{Act  of  Congress,  April  30, 1790.) 

(I.)  All  process  against  them  is  void. 
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Bzemptiona  from  amst.  Ambassador's  serrants.  Consfli. 

(2.)  Persons  suing  out,  or  executing  such  process  are 
liable  to  fine  and  imprisonment    {A(^  of  Cong. 
April  80, 1790.) 
(8.)  If  an  ambassador's  servant  be  arrested,  he  should 
moTe  for  his  discharge,  npon  an  affidavit,  set' 
^ting  forth — 
{a.)  The  capacity  in  which  he  was  hired,    {HcItmb 
V.  Gordony  Hard.  3 ;   Widmore  v.  AVwmz^ 
Fitzgerald,  200.) 
{I.)  That  he  is  a  domestic  servant  of  such  ambas- 
sador.    {Toms  V.  Sammond^  Barnes,  870; 
.       English  v.  Cab(Mm>,  8  Dowl.  &  Eyl.  25.) 
,  But  secretaries  are  also  privileged.    {Hopkins 

Y.DeBobechyZT.  R79;  Friguet  Y.Bath, 
8  Burr.  1478.) 
(<?.)  That  he  was  such  at  the  time  of  arrest.  (  HeaJthr 

field  V.  ChUton,  4  Burr.  2016.) 
{d.)  That  he  performed  the  duties  of  his  office. 
{Fish&r  Y.  Begrezy  1  Dowl.  P.  C.  588.) 
(4.)  The  privilege  belongs  to  the  ambassador,  and  not 
to  the  servant,  and  if  the  former  make  no  applica- 
tion, the  court  will  not  interfere,  unless  the  lat- 
ter   show   a   clear  case  of  service  or  hiring. 
{Fisher  v.  Begrez,  2  Dowl.  P.  0.  282  ;  and  see 
"  ConsulSy^  infra.) 
V.  Consuls  and  Vice  Consuls  are  also  exempt  from  all 
process  in  a  state  court.    {Acts  of  1789,  ch,  20,  §  9.) 
(1.)  The  fact  that  a  consul  is  impleaded  with  a  citizen 
upon  joint  contract  gives  no  jurisdiction  to  a 
state  court      (  Valarvno  v.-  Thompson^  3  Seld. 
676.) 
(2.)  The  consul  cannot  waive  his  privilege,  it  being 
really  the  privilege  of  the  XJ.  S.  courts,  and  not 
his  own.     {Ibid,) 
(8.)  The  State  courts  will  put  a  stop  to  the  proceedings 
in  a/ny  stage^  on  its  being  shown  that  they  have  no 
jurisdiction.     {3id. ;  Manhardi  v.  JSoderstromy 
1  Binney,  138 ;  Davis  v.  Packard^  7  Peters,  276 ; 
8  id.  814.) 
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Bsraiptioos  from  arrest.  Parties  to  Bnits.  Witoeasea. 

YI.  Pa/rties  to  suits^  and  tmtnessea. 

(1.)  Pwrties.'] — ^Parties  to  euits  are  exempt,  while  at- 
tending, going  to,  and  returning  from  court,  to 
attend  the  trial  or  hearing  of  such  silits.  {Hursffs 
Case,  4  Dall.  878 ;  M'NeiPs  Case,  8  Mass.  288  ; 
Anan.^  Loflft,  484 ;  WdLpole  v.  Alexander^  3 
Doug.  45  ;  Meehins  v.  Smithy  1  Hen.  Blacks. 
686.) 

Even  if  attending  before  the  actual  day  of  trial,  if  a 
hond  fide  attendance.  {ChUderston  v.  Bwrrett^ ' 
11  East,  439.) 

Or  if  attending  before  referees.  {Clarh  v.  OrofU^ 
2  Wend.  257.) 

Or  before  arbitrators  under  a  rule  of  the  court  or 
statute.  {RcmdaU  v.  Oumey^  3  Barn.  &  Aid. 
252 ;  1  Chit.  Eep.  679  ;  Webb  v.  Taylor,  1  Dowl. 
&  L.  676 ;  Sanford  v.  Chase,  3  Cow.  881.  The 
cases  are  too  numeroujs  to  quote.) 

But  a  defendant  returning  home  from  custody 
under  a  criminal  charge,  is  not  privileged : 
{Lucas  Y,  Albee,  1  Denio,  666 ;  Afwn.y  1  Dowl. 
P.  C.  157 ;  and  see  WilHams  v.  Bacon,  10  Wend. 
636;)  unless  the  criminal  proceeding  was  in- 
vented  for  the  purpose  of  bringing  him  within 
the  jurisdiction  of  the  court.  (Ibid,) 
(2.)  Witnesses.) — By  the  common  law,  witnesses  had 
all  the  privileges  of  parties  to  suits,  including  as 
well  those  who  had  not,  as  those  who  had  sub- 
poenas. {Cole  V.  McCldUm,  4  Hill,  60,  note  a  ; 
Norris  v.  Beach,  2  Johns.  294 ;  Meekms  v. 
Smith,  1  Hen.  Blacks.  636 ;  Ardvnge  v.  Flower, 
8  T.  R.  536.) 

But  the  Kevised  Statutes  in  providing  for  the  pro- 
tection of  witnesses,  confine*  the  privilege  en- 
tirely to  witnesses  duly  subpomaed.  (3  R.  S. 
{5th  ed.)  685  ;  [2  id.  402.]) 

And  where  a  witness  after  testifying  under  a  sub- 
poena, reappeared  voluntarily  to  testify  fur- 
ther, held,  that  he  was  liable  to  arrest.  {Hardet^ 
brook's  Case,  8  Abb.  417.) 
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Exemptions  from  arrest'  Attorneys.  Soldien. 

No  person  can  be  punished  for  such  arrest,  anless 
the  party  arrested  make  affidavit, 
(1.)  That  he  has  been  duly  subpoenaed, 
(2.)  That  he  is  not  so  subpoenaed  by  any  colla- 
sion  for  the  purpose  of  avoiding  arr^t 
(3  R.  S.  {5th  ed.)  685 ;   [2  id.  402.]) 
VIL  (1.)  Attorneys  and  cov/nseUors^  during  the  actual  sit- 
ting of  court,  and  when  employed  in  some  cause 
pending  therein. 
(2.)  Other  officers  of  courts  during  the  actual  sitting 
of  such  courts,  unless  sued  with  any  other  per- 
son.   (3  R.  8.  {5th  ed.)  480,  §  74;    [2  id. 
290.]) 
VIIL  Soldiers  and  sailors  in  the  U.  S.  service.] — All  non- 
commissioned officers,  musicians,  seamen  and  mari- 
ners, artificers,  and  soldiers  in  the  U.  S.  service, 
are  exempt  from  arrest  for  any  debt  or  contract. 
(1  Story's  Laws  U.  A,  543,  709  ;  2  id.  836.    See 
Ba/me^  Rep.  95, 114.) 
(1.)  And  their  bail  will  be  exonerated  npon  applica- 
tion in  time.     {Robertson  v.  Patterson^  7  East, 
405.) 
(2.)  But  not  after  proceedings  on  the  bail-bond.  {Bryan 

V.  Woodwwrd^  4  Taunt.  657.) 
(3.)  But  the  bail  may  surrender  such  defendant  in 
their    discharge.      {Bond  v.  Isaac^   1  Buir. 
339.) 

IX.  Persons  belonging  to  the  Staite  militia  are  exempt 

from  sunrise  to  sunset,  on  parade  days.    (  1  -ff.  51 
,      (5^A  ed:)  742  ;  [303.]) 

X.  Voters  on  election  day,] — ^If  entitled  to  vote  in  the  city 

or  town  where  the  election  is  held.     {1  R.  S.  {5iA 
ed.)  418,  §  3.) 
XL  Policemen.] — ^All    persons  holding  office  under  the 
Metropolitan  Police  law  of  New  York,  Brooklyn, 
etc.    {Laws  1857,  ch.  669,  §  18 ;  2  R.  S.  {5ih  ed.) 
p.  1011.) 
XII.  Females  in  general.] — "  No  female  shall  be  arrested  in 
any  action,  except  for  a  wiUfvl  injury  to  person 
character,  or  property."    {Ante^p.  72,  §  179.) 
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Exemptions  from  arrest.  Females.  Second  arrest. 

A  female  cannot  be  arrested  under  siibd.  6  of  §  179, 
nor  for  any  caase  except  willful  injury^  etc.  The 
concealing  or  disposal  of  a  piano  is  not  an  irijury 
to  it    {Tracy  v.  Ldand^  2  Sand.  T29.) 

The  theft  or  embezzlement  of  railway  shares  and 
coupons,  which  were  converted  into  money  by  the 
defendants,  was  held  a  willful  injury  to  property, 
for  which  the  female  defendant  could  be  held  to 
bail,  under  §  179  of  the  Code.  {Northern  RoM- 
way  V.  Charpentier^  3  Abb.  259.) 

A  woman  cannot  be  arrested  for  a  breach  of  promise 
of  marriage.    {Siefke  v.  Tujppey^  8  Code  Rep.  23.) 
Xin.  Ma/rried  women.'] — Married  women  are  exempt  from 
arrest  under  mesne  process,  in  aU  cases  whatsoever. 
{ATwn.  8  How.  134;  1  Duer,  613.) 

Sheriffs.'] — A  sheriff  is  not  exempt  as  such,  but  is 
liable  to  arrest,  as  much  as  any  private  peraon. 
{HiU  V.  Lott,  10  How.  46.) 

Art.  3. — Arrest  a  Second  Time  for  same  Cause. 

As  a  general  rule,  a  defendant  cannot  be  arrested  twice  for 
the  same  cause  of  action.  {HerTumdez  v.  Ga/mdbeli^  4  Duer, 
644  ;  10  How.  449  ;  Wdls  v.  Gumey,  8  Barn.  &  Or.  769  ; 
irClure  V.  Pringle^  13  Price,  8 ;  Gartwright  v.  Keely^  7  Taunt. 
192 ;  ITousin  v.  Barrow,  6  T.  R.  218 ;  BdifamU  v.  Z<^,  2 
Strange,  1209 ;  and  see  Schadle  v.  Ghase,  16  How.  414.) 
I  The  principal  application  of  this  rule,  in  this  State  at  all 

events,  appears  to  be  in  the  case  of  arrest  under  process  from 
different  courts.  (See  Hemamdez  v.  Ca/mobeli,  10  How.  449; 
4  Duer,  644 ;  Schadle  v.  Chase,  16  How.  414.) 

But  where  a  defendant  is  arrested  under  the  process  of  a  court 
which  has  not  jurisdiction,  he  may  be  re-arrested  under  the 
process  of  the  proper  court.    {Schadle  v.  Chase,  16  How.  414.) 

But  we  suppose  he  could  not  be  arrested  under  the  order  of 
a  court  having  jurisdiction,  while  still  detained  under  the  order 
of  a  court  having  none. 

For  the  latter  order  would  be  absolutely  void,  {Schadle  v. 
Cliose,  supra,)  and  it  has  been  repeatedly  held  that  a  defendant 

egally  arrested  cannot  be  continued  in  prison  under  a  legal 
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Second  arrest.  When  allowed.  Third  arrest. 

detainer  for  the  same  cause.  {Attorney  Gen.  y.  Cdss^  11  Price, 
345;  Attorney  Gen.  v.  DorMnga^  11  Price,  156;  Birch  v. 
Prodger^  1  Bos.  &  Pull.  N.  K.  136 ;  Barhyu)  v.  HaU,  2  Anstr. 
461 ;  Spence  v.  St/uart^  3  East,  89.) 

Where  a  plaintiff  has  been  nonsuited  on  the  ground  of 
variance,  he  may  arrest  the  defendant  in  a  new  suit.  {Kear- 
ney V.  Evngy  1  Ohitty,  273.) 

It  seeme^  that  whenever  the  plaintiff  has  been  unable  to  make 
the  first  arrest  available,  without,  faulty  or  vexatious  conduct 
on  his  part,  he  will  be  allowed  to  arrest  a  second  time.  (Parks, 
B.,  WeUe  v.  Gumej/y  8  Barn.  &  Cr.  769 ;  Kearney  v.  jE!n^,  1 
Chitty,  276.) 

So  if  the  defendant  be  discharged  by  reason  of  some  act  for 
which  the  plaintiff  is  not  responsible, — e.  ^.,  an  alteration  of  the 
order  to  arrest  made  by  the  sheriff's  officer,  without  the  plain- 
tiff's knowledge, — ^the  arrest  may  be  renewed.  {HouHn  v. 
Barrow,  6  T.  R  218.) 

And  even  where  the  arrest  was  vacated  because  of  a  mistake 
of*  the  plaintiff's  attorney,  a  second  arrest  was  allowed.  {Peck 
V.  Hosiery  14  Johns.  347 ;  Moiling  v.  BtbcikhoUzy  3  Maule  &  Sel. 
153  ;  White  v.  GompertZy  5  Bam.  &  Aid.  905  ;  1  Dowl.  & 
Ryl.  556  ;   Wood  v.  Thomipsony  5  Taunt.  851.) 

So  if  the  defendant  obtain  his  discharge  by  fraud,  he  may  be 
re-arrested.  {Cantellon  v.  Freemany  2  Dowl.  P.  C.  2 ;  Puckfori 
V.  MasBwdly  6  T.  R.  52 ;  Olmins  v.  Ddaneyy  2  Strange,  1216.) 

And  where  the  plaintiff,  on  the  pressing  application  of  the 
defendant's  wife,  allowed  the  defendant  to  leave  jail  to  attend 
to  business,  it  was  held  that  he  had  a  right  to  re-arrest  the 
defendant,  without  making  a  new  affidavit.  {Penfcld  v.  Maah 
weUy  1  Chitty,  275,  note.) 

But  if  the  defendant  be  discharged  by  reason  of  laches  on  the 
part  of  the  plaintiff,  the  latter  cannot  re-arrest  him.  {Imlay  v. 
EUefseny  3  East,  309 ;  Wheelwright  v.  Josephy  5  Maule  & 
Sel.  93.) 

Third  arrest^ — ^Whether  a  third  arrest  for  the  same  cause 
can  be  allowed  for  any  reason  whatever — j«^  /  (  WMs  v. 
Gumeyy  8  Bam.  &  Cr.  771.) 
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What  are  not  canaes  of  arrest  What  are. 


Art.  3. —  What  are  not  cau%ea  of  Arrest. 

No  person  shall  be  arrested  on  any  civil  process  or  execution 
for  the  recovery  of  money  due, 

1.  Upon  any  judgment  founded  on  contract ;  or, 

2.  Upon  any  contract,  express  or  implied ;  or, 

8.  As  damages  for  the  non-performance  of  any  contract ; 
bat  this  provision  does  not  extend  to  actions 

1.  On  promises  to  marry  ; 

2.  For  fines  and  penalties ; 

3.  For  money  collected  by  any  public  oflScer ; 

4.  For  any  misconduct  or  neglect 
i.  In  office, 

ii.  In  any  professional  employment.     (3  R,  S.  {5th 
ed.)  126 ;  Laws  1831,  ch.  300.) 
No  person  shall  be  imprisoned  for  non-payment  of  interlocu- 
tory costs,  or  for  contempt  in  not  paying  costs— except, 

1.  Attorneys,  and  other  officers  of  court,  when  ordered  to  pay 
costs  for  misconduct  as  such  ;  and 

2.  Witnesses  when  ordered  to  pay  costs  on  attachment  for 
non-attendance.     {Ibid.) 

Art.  4. —  When  the  Defendant  may  le  arrested. 

The  defendant  maj  be  arrested,  as  hereinafter  prescribed,  in 
the  following  cases : 

I.  In  an  action  for  the  recovery  of  damages,  on  a  cause  of 
action  not  arising  out  of  contract ; 
(1.)  Where  the  defendant  is  not  a  resident  of  the  State, 
(2.)  Or  is  about  to  remove  therefrom, 
(3.)  For  an  injury  to  the  person, 
(4.)  Or  injury  to  character, 
(5.)  For  inj  uring  property, 

(6.)  For  vyrongfvlly  taking,  detaining,  or  converting  pro- 
perty.   {AnU^  p.  72,  §  179.) 
II.  In  an  action 
(1.)  For  a  fine  or  penalty, 
(2.)  On  a  promise  to  marry, 
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When  arrest  allowed.  Wairer  of  right  to  arrest. 

(3.)  For  money  received,  or  property  embezzled  or  fraudu- 
lently misapplied,  by 
1.  A  public  officer, 

ii.  An  attorney,  solicitor,  or  counsellor, 
iii.  An  officer  or  agent  of  a  corporation,  or  bank- 
ing association,  • 
in  the  course  of  his  employment  as  such ; 

iv.  Or  by  any  factor,  agent,  broker  or  other  per- 
son in  a  fiduciaiy  capacity. 
(4.)  For  any  miscondtcct  or  neglect 

1.  In  office ;  or, 

2.  In   a  professional  employment.      (Afde, 

p.  72,  §  179.) 

III.  "  In  an  action  to  recover  the  possession  of  personal  pro- 

perty unjustly  detained — where  the  property  or  any 
part  thereof  has  been  concealed,  removed,  or  disposed 
of,  so  that  it  cannot  be  found  or  taken  by  the  sheriff, 
and  toith  the  intent 
(1.)  That  it  should  not  be  so  found,  or  taken^  or, 
(2.)  To  deprive  the  plaintiff  of  the  benefit  thereof."    {Antej 
^jp.  72,  §  179 ;  and  see  also  anie^  p.  74,  §  188,  aubd.  2, 
and^.  79,  §  211.) 

IV.  "  When  the  defendant  has  been  guUty  of  a  frmid^ 

(1.)  In  contracting  the  debt  or  incurring  the  obligation  for 

which  the  action  is  brought ;  or, 
(2.)  In  concealing  or  disposing  of  the  property  for  the  tak- 
ing, detention,  or  conversion  of  which  the  action  is 
brought"     {At^,  p.  72,  §  179.) 
V.  "  When  the  defendant  has  removed  or  disposed  of  Iiis 
property,  or  is  about  to  do  so,  with  intent  to  defraxid 
his  creditors."    {AnU,  p.  72,  §  179.) 

Waiver  of  right  to  arrest.'] — When  a  debt  or  obligation  is 
fraudulently  contracted,  or  for  any  other  reasoli  is  such  as  to 
render  the  diefendant  liable  to  arrest, — the  settlement  of  such 
debt  upon  new  terms,  and  with  additional  consideration,  waives 
the  tort  /  and  the  defendant  cannot  be  arrested  in  an  action 
upon  the  new  contract.  {Alliance  Ins.  Co.  v,  Cleveland^  14 
How.  408  ;  Merchants*  Bank  v.  Dwight^  13  How.  366 ;  but  see 
Solbrook  v.  Horner^  6  How.  86.) 
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When  arrest  allowed.  NoD-residents. 

Whether  a  defendant  in  an  action  upon  a  foreign  judgment 
can  be  arrested,  on  the  ground  that  the  original  debt  was 
fraudulently  contracted ;  or  whether  the  judgment  waives  the 
trsLud,— query  f  (See  Ped  v.  MUott,  7  Abb.  433  ;  28  Barb. 
200.  JSeld  that  he  can  be  arrested,  Warner  v.  De  Baum^  1  E. 
D.  Smith,  261 ;  Code  Eep.  N.  S.  280  ;  contra^  see  Goodrich  v. 
Dwnhwr,  17  Barb.  644.  See  &aydam  v.  Ba/rler,  18  K.  T.  468 : 
Besley  v.  PalmeTy  1  Hill^  482.) 

The  English  writ  of  extent  (2  Tidd'a  Pr.  1093,)  is  not  a  judg- 
ment, and  gives  no  cause  of  action  here.  Whatever,  therefore, 
the  effect  of  a  judgment  may  be,  the  issuing  of  this  writ  does 
not  preclude  an  arrest  in  an  action  brought  in  this  State  on 
the  original  debt.     {Peel  v.  EUiott,  7  Abb.  433.) 

A  judgment  in  thie  State  is  a  bar  to  any  arrest  on  the  ground 
of  fraud  in  contracting  the  original  debt.  {M^Butt  v.  JBirechy  4t 
Abb.  443.) 

j^ect  of  stay  of  proceedingeJ] — ^The  usual  order  for  a  stay 
of  proceedings  after  verdict,  does  not  debar  the  plaintiff  from 
arresting  the  defendant.     {Lajpeoue  v.  Hart^  9  How.  641.) 

Joinder  of  causes  of  action.'] — ^If  two  causes  of  action  are 
joined,  upon  one  of  which,  if  it  stood  alone,  the  defendant 
might  be  arrested,  and  upon  the  other  he  could  not  be, — he 
cannot  be  arrested  upon  either.     {Zarribert  v.  SnoWj  9  Abb.  91.) 

Ak*!.  6. — Arrest  on  the  ground  of  Norirresidencey  or  Hemoval 
from  the  Stute. 

The  defendant  may  be  arrested,  under  the  provisions  of  the 
CJode,  in  an  action  for  damages^  on  a  cause  of  action,  not  arising 
out  of  contract^  when  he  is  not  a  resident  of  this  State^  or  is 
€J/<mt  to  remove  therefrom.    {AntCy  p.  72,  §  179.) 

What  constitutes  residence,] — Are  residence  and  domicile 
synonymous  ? — Held  that  they  are.  {Crawford  v.  Wilson^  4  Barb. 
605  ;  see  Chaine  v.  Wilson^  1  Bosw.  684 ;  8  Abb.  105 ;  Hough- 
tan  V.  AvU^  8  Abb.  94,  note ;  16  How.  80.  But  see  contra^ 
Frost  V.  Brisbin^  19  Wend,  14;  Re  Thompson^  1  Wend.  45  ; 
see  also  HaggoH  v.  Morgam,^  1  Seld.  428 ;  Thomdike  v.  City  of 
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Boston^  1  Mete.  [Mass.]  245 ;  CadwaUader  v.  Howell^  3  Har- 
rison, 144.) 

Kesidence  means  the  home^  in  the  ordinary  acceptation  of  the 
term,  and  not  the  place  of  business,  however  frequently  the 
party  may  visit  the  latter.  {Chaine  v.  WiUon^  1  Bosw.  684  ; 
8  Abb.  9T,  105;  Barry  v.  Bookover,  6  Abb.  374;  Potter  v. 
£Uoheji^  6  Abb.  374,  note  ;  Bache  v.  Zmorence^  17  How.  554 ; 
overruling  Towner  v.  Ghv/rch^  2  Abb.  299 ;  and  see  Oreaton  v. 
Morgcm^  8  Abb.  64.) 

.  A  person  doing  business  in  this  State,  having  a  bank  account 
here,  and  coming  to  his  place  of  business  daily,  is  nevertheless 
a  non-resident,  if  his  home — the  abode  of  his  family,  if  he  has 
one,  and  lives  with  them,  or  the  place  where  he  habitually  re- 
tires for- rest  and  relaxation — is  in.  an  other  State.    (Jhid.) 

A  merchant  residing  with  his  family,  and  doing  business  at 
Hornellsville,  N.  T.,  who  also  owned  real  estate  there,  took  a 
large  part  of  his  goods  to  Wisconsin  to  sell,  and  was  absent 
nine  or  ten  months,  having  opened  a  store  there — ^leaving  his 
family  behind,  and  his  store  in  Hornellsville  in  charge  of  a 
clerk.  He  was  hdd  to  be  a  resident.  {Hurlbut  v.  Sedej/y 
2  Abb.  138  ;  but  disapproved,  Oreaton  v.  Morga/ny8  Ahh.  6i.) 

An  immigrant  from  a  foreign  country,  who  has  left  his 
native  lai^d  with  no  intention  of  returning,  and  who  is  living  in 
this  State  without  having  formed  an  intention  to  reside  else- 
where, is  a  resident,  although  he  has  not  ahsolviely  (xm/iuded  to 
remain  permanently  in  the  State.  {Heidenbaoh  y.  Sc/dandy 
10  How.  477.) 

But  a  re&ident  o{  another  State  of  the  Union,  who  comes  here 
with  his  family,  and  is  looking  out  for  business,  bat  has  not 
finally  decided  to  stay,  is  a  non-resident.  {Burrows  v.  JfiZfer, 
4  How.  349.) 

The  distinction  between  these  two  cases  appears  to  be,  that  a 
foreign  immigrant,  under  ordinary  circumstances,  has  concla- 
sively  lost  a  residence^  while  an  immigrant  from  a  domestic 
State,  may,  and  often  does,  come  for  a  short  time,  and  speedily 
return,  without  losing  his  old  residence,  or  any  of  its  rights. 

Residence  depends  greatly  on  the  party's  intention.  ( Visher 
Y.  VisheTy  12  Barb.  640 ;  Be  Bon/neval  v.  Be  BonnewUy  1  Cur- 
teis,  856.) 
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fiat  such  an  intention  will  be  inferred  from  facts.  Declara- 
tions of  intention  have  more  or  less  weight  according  to  cir- 
cnmstances,  bnt  will  not  be  conclusive.     {Chmne  v.  WiUorhy 

8  Abb.  78  ;  1  Bosw.  673 ;  laJiain  v.  GfibionSy  1  Bradf.  Surr.  E. 
91 ;  Moore  v.  Buddy  4  Hagg.  346  ;  Anderson  v.  ZaneuvUley 

9  Moore  P.  0.  0.  335.) 

Neither  the  fact  of  residence  without  the  intention  of  re- 
maining, nor  the  intention  to  reside,  without  the  fact,  will 
suffice  to  give  a  residence.  {Chmne  v.  Wilson^  8  Abb.  106 ; 
1  Bosw.  685 ;  ZaneuvUle  v.  Anderson^  17  Jur.  611 ;  affirmed^ 
9  Moore  P.  0.  0.  336  ;  Mtmro  v.  MimrOy  7  Clark  &  Fin. 
877 ;  Oragie  v.  Lewinj  3  Ourteis,  448 ;  J)e  Bonneval  v. 
De  JBonnevalj  1  Curteis,  856.) 

A  residence  once  acquired,  continues  until  the  party  acquires 
another,  bodi  in  fact  and  intention.  {Chaine  y.  WHeon^  8  Abb. 
106 ;  1  Bosw.  686 ;  Bv/rrows  v.  MiUer^  4  How.  349 ;  Munro  v. 
IfunrOj  7  Clark  &  Fin.  877 ;  Oragie  v,  Lewin^  3  Curteis,  448 ; 
De  Bowneval  v.  De  Bonnevalj  1  Curteis,  856 ;  SomeroiUe  v. 
Somerville,  5  Ves.  787 ;  see  Maxwdl  v.  M^Clv/re^  24  Jur. 
409.) 

The  burden  of  proof  lies  upon  the  party  who  desires  to  show 
a  change  of  residence  or  domicile.  {JliaxweU  y.  M^Cltire, 
24  Jur.  407 ;  Chaine  v.  Wihon^  supra.) 

Non-resident — oommon  carrier.'] — ^It  has  been  decided  that 
an  action  against  a  common  carrier  for  negligence  or  other 
breach  of  duty,  is  not  an  action  upon  contract^  but  in  tort,  and 
that  in  such  an  action  a  defendant  could  be  arrested  under  the 
law  of  1831,  on  ca.  sa.     {BurcJde  y.  EOs^  4  How.  288.) 

"We  presume  that  a  non-resident  common  carrier  might  be 
arrested  under  the  Code,  but  think  that  a  resident  one  could  not 
be,  as  he  could  not  be  arrested  by  warrant  under  the  law  of 
1831,  and  certainly  could  not  be  by  yirtue  of  the  Code,  nor 
could  he  be  charged  in  execution.    (See  anteyp.  106,  §  288.) 

Innkeeper. ] — An  innkeeper  in  whose  house  a  guest  has  lost 
property,  may  be  arrested  at  his  suit,  if  the  former  is  a  non- 
resident, or  about  to  leave  the  State.     (Semble,  People  t. 
WiUett,  6  Abb.  37 ;  26  Barb.  78.) 
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Art.  7. — Arrest  for  Injuries. 

The  defendant  may  be  arrested  in  an  action  bronght  upon 
an  injury  to  person  or  character,  or  for  injuring,  or  wrongfully 
taking,  detaining,  or  converting  property.   {Ante^p.  72,  §  179.) 

It  is  needless  to  enumerate  all  the  actions  which  fall  under 
this  head,  assault  and  battery,  rape,  (see  Koenig  v.  Nottj 
8  Abb.  384),  and  similar  personal  injuries,  libel  and  slander, 
and  positive  (not  constructive)  injuries  to  property,  are  of 
course  included.  We  shall  only  notice  a  few  points  that  are 
not  so  clear. 

Injuries  to  person,'] — Crim,  con,  is  an  injury  to  the  person, 
and  the  injured  husband  may  cause  the  arrest  of  the  adulterer, 
in  such  an  action.  {Ddamater  v.  Hussellj  4  How.  234; 
2  Code  Rep.  147.) 

So  is  seduction,  and  the  father  or  ^^  master "  can  cause  an 
arrest.     {Taylor  v.  Norths  3  Code  Rep.  9.) 

But  the  seduced  female  has  no  cause  of  action,  other  tlian 
for  breach  of  promise  of  marriage,  (as  to  which,  see^^«^  p.  559,) 
and  of  course  she  cannot  have  an  order  of  arrest.  {HamiUon 
y.  £omax,  6  Abb.  142.) 

Injury  to  property.} — ^The  concealment  or  disposal  of  a 
piano,  was  held  not  an  injury  to  property.  It  was  only  a  con- 
version.   {Tracy  v.  Lelandj  2  Sand.  729.) 

So  an  innkeeper  cannot  be  arrested  at  the  suit  of  a  gaest 
who  has  lost  property  in  his  house,  there  being  no  proof  that 
the  innkeeper  himself  detained,  or  had  converted  them.  It 
was  neither  an  injury  to,  nor  a  conversion  of  property.  {Peo- 
ple V.  Willett,  6  Abb.  37;  26  Barb.  78.) 

But  the  robbery  of  railroad  shares  and  coupons,  and  their 
conversion  into  money,  is  an  injury  to  property,  amounting  to 
a  destruction  of  the  stock  as  such.  {Iforthem  H.  H.  v.  Car- 
pentieTj  3  Abb.  259 ;  S.  C,  4  id.  48.) 

But  we  cannot  forbear  to  observe,  that  the  diflference  be- 
tween this  case  and  that  of  Tracy  v.  Zelandy  2  Sand.  729, 
which  was  differently  decided,  appears  to  us  infinitesimal. 
The  shares  were  still  in  existence,  in  somebody^s  hands ;  if  they 
could  not  be  traced,  neither,  sometimes,  can  a  piano. 
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WTongfui  detention  of  propei'ty^ — ^The  defendant  in  an  ac- 
tion of  ejectment,  may  be  arrested.  {MerrUt  v.  CarperUer^  30 
Barb.  61 ;  overruling  FvUerton  v.  Fitzgerald^  10  How.  39 ;  18 
Barb.  441.) 

This  is  the  proper  remedy,  where  the  defendant  has  parted 
with  the  property  before  an  action  was  brought  or  threatened. 
{Pike  V.  Lenty  4  Sand.  650 ;  and  see  Seymour  v.  Van  Owren^  ' 
18  How.  95 ;  Bdbei^  v.  Ramdel,  3  Sand.  709 ;  5  How.  327.) 

As  to  the  distinction  between  this  subdivision  {auhd.  1  of 
§  179),  and  subd.  3  of  the  sanie  section,  see  post,  arts.  10  and  18. 

After  arresting  the  defendant  in  an  action  for  damages 
caused  by  detention  of  property,  the  plaintiff  cannot  enforce 
a  specific  delivery  of  the  property,  under  §  207  of  the  Code. 
{fihappea  V.  SHnnety  6  How.  338.) 

Aet.  8. — Arrest  for  Penalties — Breach  of  Promise  of  Mar- 
riage— Misconduct  in  Office,  etc. 

The  defendant  may  be  arrested  in  an  action  for  a  fine  or 
penalty,  or  on  a  promise  to  marry,  or  for  any  misconduct  or 
neglect  in  office,  or  in  a  professional  employment.  {Ante,  p.  72, 
§  179.) 

But  a  female  cannot  be  arrested  in  an  action  for  breach  of 
promise.     {Siefke  v.  Tuppey,  3  Code  Rep.  23.) 

Where  an  attorney  failed  to  pay  over  money  collected  for 
his  client,  it  was  held,  under  the  law  of  1831,  to  be  misconduct 
in  a  professional  employment.  {Stage  v.  Stevens,  1  Denio, 
267.)  Such  a  case  is  now  expressly  provided  for.  (See  next 
JHx^e) 

We  presume  that  physicians  and  lawyers  are  the  only  classes 
of  persons  referred  to  in  this  part  of  the  section. 

In  an  action  against  a  physician  for  malpractice  or  neglect — 
against  an  attorney  for  a  breach  of  confidence,  or  for  careless- 
ness in  conducting  a  cause,  (actions  rarely  brought,  and  sel- 
dom successful,)  we  suppose  the  defendant  could  be  arrested. 
There  are  no  cases,  however,  bearing  upon  this  point,  reported 
since  the  enactment  of  the  Code. 
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Art.  9. — Arrest  for  Money  or  Property  received  in  a  Fidiieiary 

Capacity. 

The  defendant  may  be  arrested  in  an  action  for  money  re- 
ceived, or  property  embezzled  or  fraudulently  misapplied  by 
him, 

1.  In  the  course  of  his  employment  as  a  ptcblic  officer ;  or, 

2.  As  an  attorney,  solicitor,  or  counsellor ;  or, 

8.  As  an  o£Gicer  or  agent  of  a  corporation,  or  banking  associ- 
ation; or, 

4.  As  a  factor,  agent,  broker,  o^  otherwise,  in  a  fidnciary 
capacity.    {Anteyp.  72,  §  179.) 

By  ptibUc  officers.^ — ^For  a  list  of  public  oflBcers,  see  1  H.  S. 
{5th  ed.)  378. 

JSy  an  attorney.'] — ^Where  an  attorney  who  received  money 
from  his  client  to  pay  to  another  person,  being  required  by  his 
client  to  return  the  money,  refused  to  do  so,  under  the  honest 
belief  that  justice  to  otlier  parties  required  him  to  retain  it,  he 
was  heldy  nevertheless,  liable  to  arrest  {Schadle  v.  CAasey 
16  How.  4U ;  and  see  Granfs  case^  8  Abb.  367.) 

An  attorney  of  another  State,  who  is  delinquent,  may  be 
arrested  here.    {Yates  v.  Blodgett^  8  How.  278.) 

Offioere  of  corporation's,'] — ^The  directors  of  a  corporation  may 
be  arrested  at  the  suit  of  a  stockholder,  for  damages  caused  by 
their  fraudulent  acts.  {CrooJc  v.  Jewetty  12  How.  19  ;  see  Oro9is 
V.  SaclceUy  6  Abb.  247.) 

Fiduciary  capacity  J] — ^The  text  of  the  Code  reads,  in  subd. 
2  of  §  179,  substantially  thus  :  ^^  The  defendant  may  be  arrested 
....  for  money  received  ....  by  any  factor,  agent,  broker, 
or  other  person  in  a  fidnciary  capacity." 

Heldy  that  factors,  agents,  and  brokers  are  not  liable  to  arrest 
for  money  received  e^  stichy  in  all  cases,  but  only  when  it  is 
received  by  them  (as  much  as  by  others),  in  a  fiduciary  capacity. 
{Frost  V.  M'CargeVy  14  How.  136;  StoU  v.  Eingy  8  How.  299; 
see  Bussing  v.  Thompsony  16  How.  99 ;  Angus  v.  Dunscamhe^ 
8  How.  16 ;  but  see  BurAans  v.  Oaseyy  4  Sand.  707.) 
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AgenU.'] — An  agent  employed  as  colle6tor,  is  liable  to  arrest 
for  money  that  be  bas  used  bimself.  He  takes  such  money  in 
a  ^^ fiduciary  capacity^'*    {StoU  v.  Kvng^  8  How.  298.) 

Where  one  is  employed  to  sell  goods  as  an  agent,  and  to  make 
weekly  returns,— on  suit  for  any  default  in  payment,  he  is  liable 
to  arrest,    {^v/mer  v.  Thomfsonj  2  Abb.  444.) 

A.  received  a  lot  of  fruit  trees  from  B.  under  a  written 
arrangement  by  which  he  was  to  deliver  them  to  customers  of 
B.  and  receive  payment  on  delivery,  which  he  did, — but 
claimed  that  he  had  lost  the  money.  Hddj  that  A.  was  an 
agent  acting  in  d^fiducdary  capacity.  Hdd  further,  that  the  court 
would  not,  on  the  order  of  arrest,  go  into  the  inquiry  whether 
the  money  was  really  lost  or  embezzled.  {Frost  v.  M^Ca/rger^ 
14  How.  131.) 

If  A.  receives  money  from  B.,  to  be  paid  immediately  to  C, 
he  is  liable  to  arrest  upon  failure  to  pay,  as  an  agent  of  B.  in  a 
fiduciary  capacity.    {Bwhans  v.  Casey^  4  Sand.  707.) 

AssigThee^ — H.  assigned  a  claim  to  M.,  on  the  condition  that 
M.  should  sue  for  it  and  pay  the  proceeds  to  H.  In  an  action 
by  H.  for  such  proceeds,  held^  that  M.  w^s  liable  to  arrest. 
{Hail  V.  IPMahm,  10  Abb.  319.) 

AudMyneer^ — An  auctioneer  who  receives  goods  for  sale  on 
commission,  xmquestionably  acts  in  a  fiduciary  capacity. 

Where  an  auctioneer  received  goods  for  sale  under  an  agree- 
ment that  he  should  retain  all  he  could  make  over  a  certain 
price,  Ae^,  that  he  acted  in  a  fiduciary  capacity,  and  was  liable 
to  arrest  upon  failure  to  pay  after  sale.  {HoO)rooh  v.  Homers 
6  How.  86 ;  Code  Eep.  N.  8.  406.) 

BankeTa."] — An  ordinary  banker  does  not  act  in  a  fiduciary 
capacity  toward  his  depositors.  {Bicssmg  v.  Thampsoriy  15  How. 
97.) 

Thus,  Thompson,  a  broker,  was  employed  by  Bussing  as  a 
banker,  receiving  deposits,  making  such  use  of  them  as  he 
pleased,  paying  drafts,  and  allowing  interest  on  the  current 
balance.  This  arrangement  continued  from  November,  1855, 
until  August,  1867.  On  the  15th  of  August,  Thompson  received 
a  draft  for  $4,000  for  collection  and  deposit  on  account  of 
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Bussing,  due  on  the  25th.  On  the  24:th,  Thompson  knew  that 
he  was  insolvent,  and  before  collecting  the  draft,  declared  his 
intention  to  suspend  payment,  and  did  actually  suspend  imme- 
diately after  collecting  this  amount 

Hdd^  upon  these  facts,  that  Thompson  was  entitled  to  treat 
this  draft  as  part  of  his  general  assets,  and  was  not  liable  to 
arrest  upon  any  ground.     {Bussing  v.  Thoirvpson^  15  How.  97.) 

An  agent  of  Bull,  an  Englishman,  having  collected  a  sum  of 
money  for  his  principal,  placed  it  in  bank  to  the  credit  of  Melliss 
and  Ayers,  a  lace  goods  importing  firm,  without  their  knowledge. 
Bull  wrote  to  them,  requesting  them  to  remit  this  money  "  by 
draft."  They  remitted  their  own  acceptance,  payable  in 
England  at  60  days'  sight,  which  Bull,  refused  to  receive,  and 
which  was  not  paid  at  maturity,  the  firm  having  meanwhile 
failed  during  the  panic  of  1857.  It  was  shown  that  they  had 
no  intention  to  defraud,  and  did  not  expect  to  fail,  nevertheless 
it  was  held  that  they  had  taken  charge  of  the  money  in  a  fidu- 
ciary capacity,  and  had  no  right  to  send  their  <yam  acceptance 
for  the  amount.  An  order  of  arrest,  which  had  been,  discharged, 
was  accordingly  restored  in  general  term.  [The  above  facts  are 
not  fully  stated  in  the  published  report  of  the  case,  but  are 
correctly  given  here.]    {Bull  v.  Mellisa^  9  Abb.  58.) 

Commission  meroharU,] — A  merchant  who  receives  goods  to 
sell  upon  commission  in  trust  that  he  will  immediately  account 
for  the  net  proceeds,  is  liable  to  arrest  in  case  of  failure  to  pay 
the  same.  {Schvdder  v.  ShidlSy  17  How.  420 ;  see  Goodrich  v. 
Dunbar,  17  Barb.  646.) 

A  commission  merchant  received  merchandise  from  a  corre- 
spondent for  shipment  to  Europe,  on  which  he  advanced  a 
certain  amount,  which  he  drew  again  from  his  European  con- 
signee, to  whom  he  shipped  the  merchandise  for  sale  on  com- 
mission, holding  himself  responsible  for  any  deficiency.  The 
net  proceeds  not  covering  the  advances,  he  recovered  the 
deficiency  from  his  domestic  correspondent,  but  failed  to  pay 
his  consignee. 

Hdd,  upon  these  factB,  that  he  did  not  act  as  a  trustee  for 
his  consignee,  and  could  pot  be  arrested.  {Angus  v.  Jhuu- 
combe,  8  How.  14.) 
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Condgnee.'] — A  ship's  consignee  is  not  liable  to  arrest  in  an 
action  brought  by  the  owners  to  recover  freight-money  col- 
lected by  him.     {Good/rich  r.  Dunbar ^  17  Barb.  644.) 

^actorJ] — See  Commission  Merchcmt,  snpra.  A  factor  who 
is  famished  with  money  to  purchase  certain  goods,  and  is  ex- 
pressly forbidden  to  make  any  other  use  of  it,  acts  in  a  fiduciary 
capacity.    {N^oble  v.  Prescott^  4  E.  D.  Smith,  139.) 

Peddler^ — ^A  peddler  of  goods  belonging  to  his  employer, 
acts  in  a  fiduciary  capacity.  {Bidder  v.  WhiUochy  12  How. 
208.) 

Aet.  10. — Arrest  in  Action  for  Chattels. 

The  defendant  may  be  arrested  in  an  action  brought  to 
recover  the  possession  of  personal  property  unjustly  detained, 
where  he  has  concealed,  removed  or  disposed  of  the  property, 
or  any  part  thereof,  so  that  it  cannot  ie  found  or  taken  by  the 
sheriff,  and  ^lyith  the  intent  that  it  should  not  be  so  found  or 
taken,  or  with  the  intent  to  deprive  the  plaintiff  of  the  benefit 
thereof.     (Ante^  p.  72,  §  179.) 

This  remedy  can  only  be  allowed  under  a  combination  of  all 
the  following  circumstances : 

1.  The  property  must  not  only  be  concealed,  but  successfvUy 
concealed;  or  if  disposed  of,  it  must  be  in  such  hands  that  the 
sheriff  cannot  lawfully  take  it  {Mvloey  v.  Davison,  8  How. 
112.) 

2.  It  must  be  concealed  or  disposed  of  with  the  intent  above 
described.  (See  supra;  see  also  Pike  v.  Zent,  4  Sand.  650  ; 
Bdberts  v.  Randd^  3  Sand.  710;  6  How.  330.  Van  Neste 
▼.  Conover^  6  How.  148,  if  ever  correct,  is  certainly  superseded 
by  the  amendments  of  1851.) 

8.  The  action,  as  shown  by  the  form  of  the  complaint,  must 
be  for  the  recovery  of  the  possession  of  property,  and  not  for 
damages  for  its  conversion.  {Seym>our  v.  Van  Oureny  18  How. 
94 ;  Roberts  v.  Eandd^  3  Sand.  710 ;  5  How.  330.) 

4.  The  property  must  be  in  the  defendant's  possession  at  the 
time  the  plaintiff  moves  in  his  action.  It  must  have  been  con- 
cealed or  disposed  of  under  the  knowledge,  belief,  or  expecta- 
tion of  the  defendant  that  an  action  had  been  or  would  be 
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commenced  for  the  recovery  of  the  possefision  thereof.  {Pike 
V.  Lent,  4  Sand.  660 ;  BdberU  v.  Rcmdd,  3  Sand.  710 ;  5  How. 
330 ;  Reimer  v.  Nagd^  1  E.  D.  Smith,  258 ;  Code  Kep.  K  S. 
219 ;  see  Merrick  v.  Suydam^  Code  Eep.  N.  S.  212.) 

These  circumstances  are  strongly  insisted  upon,  .as  where 
they  do  not  exist,  the  proper  remedy  is  under  subd.  1  of  §  179 
of  the  Code ;  and  there  is  a  material  difference  between  the 
nature  of  the  bail  required  under  that  clause,  and  under  this. 
(See  AnU,  p.  74,  §§  187,  188 ;  p.  79,  §211.) 

Abt.  11. — Arrest  for  Fraud. 

The  defendant  may  be  arrested  when  he  has  been  guilty 
of  a  fraud, 

1.  In  contracting  the  debt  or  incurring  the  obligation  for 
which  the  action  is  brought,  or, 

2.  In  concealing  or  disposing  of  the  property  for  the  taking, 
detention,  or  conversion  of  which,  the  action  is  brought 
{Ante,  p.  72,  §  179.) 

As  far  as  the  second  part  of  the  above  clause  is  concerned, 
it  seems  to  us  a  mere  repetition  of  a  similar  provision  in  subd. 
1,  of  the  same  section^  {fmte,  p.  72.)  There  are  no  decisions 
illustrating  it. 

OlUgdtion^ — This  word,  as  here  used,  is  intended  to  include 
all  kinds  of  legal  liabilities  and  duties,  as  well  as  ordinary  con- 
tracts. {Cra/ndaU  v.  Bryan,  6  Abb.  168 ;  but  see  Smith  v. 
Corbiere,  3  Bosw.  634,  contra.) 

What  is  Fraud  /] — Constructive  fraud,  not  involving  moral 
guilt,  cannot  be  made  a  basis  for  arrest.  {BircheU  v.  Straus, 
8  Abb.  67 ;  Spies  v.  Jod,  1  Duer,  669 ;  see  Claflin  v.  Ihmk^ 
8  Abb.  412.) 

Fraudulent  conduct,  in  order  to  constitute  a  ground  of  arrest, 
must  have  occurred,  either  in  contracting  the  debt,  etc.,  or  in 
removing  or  disposing  of  property.  (See  Isaacs  v.  Oarham^ 
1  Hilt.  481.]^ 

Any  falsehood,  told  with  intent  to  induce  another  to  change 
his  position  and  take  a  risk,  is  a  fraud.  {Murray  v.  Mann,  3 
Exch.  641 ;  FolhiU  v.  Waltet,  3  Bam.  &  Adol.  123;  Corbet 
V.  Brown,  8  Bing.  33.) 
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Frmidvlemt  represerUaiione.] — A  false  representation,  made 
in  order  to  obtain  credit,  is  necessarily  fraudulent.  And  where 
a  defendant  admits  the  falsehood  of  his  statements,  but  denies 
that  he  did  not  mean  to  pay  the  debt  when  he  made  them, 
each  denial  is  immaterial.  ( Whitcomb  v.  SdUmaai^  16  How. 
533 ;  see  PdhiU  v.  WdU^^  3  Barn.  &  Adol.  123 ;  Ccyrhett  v. 
BravDUj  8  Bing.  33.) 

Intent  to  defr^nd  is  inferred  from  actians^  and  not  from  sub- 
sequent declarations.  ^{Whitcomb  v.  SdUmcm^  supra.  See 
Morrison  v.  Owmer^  7  Abb.  426  ;  ZoveU  v.  Martin^  11  Abb. 
126.) 

But  if  the  defendant  really  believed  his  statements  at  the 
time,  although  in  fact  they  were  untrue,  he  is  not  guilty  of 
fraud.  {BvrcheU  v.  St/roMSy  8  Abb.  53  ;  Oaffney  v.  Burton^  12 
How.  518 ;  see  PolhiU  v.  WaUer,  3  Barn.  &  Adol.  124.) 

A  defendant  made  the  following  statement  to  gain  credit : 
'^  I  am  perfectly  good  and  responsible  for  all  the  goods  I  may 
purchase.  I  own,  in  Jersey  City,  the  house  and  lots  in  which 
I  am  living,  which  I  value  at  between  $5,000  and  $6,000,  and 
I  consider  this  good  and  sufficient  for  any  goods  I  may  buy  ;  I 
also  own  real  estate  in  Williamsburgb,  and  I  have  other  pro- 
perty." Thirty-three  days  afterward,  he  made  a  general 
assignment,  the  schedule  showing  assets  of  $1,600,  against 
debts  of  $2,800. 

Held^  that  the  burden  of  proof  lay  upon  him  to  show  what 
had  become  of  his  property  in  that  time,  and  that  in  the 
absence  of  explanation,  his  statements  would  be  considered 
false  and  fraudulent.  {Scvdder  v.  Ba/mes^  16  How.  534.  See 
also  WUbmerding  v.  Mooney^  11  Abb.  288.) 

Where  the  defendant,  knowing  himself  to  be  insolvent,  in- 
duced the  plaintiff  to  sell  him  goods  upon  his  assurance  that  he 
'^  was  good,  and  able  to  pay  all  that  he  should  contract  to 
pay,"  hdd^  that  the  debt  was  fraudulently  contracted,  and  the 
defendant  was  held  to  bail.  {Freemcm  v.  LeUmd^  2  Abb. 
479.) 

Fraudulent  representations  on  a  sale  of  land,  are  as  good  a 
cause  of  arrest,  as  on  a  sale  of  personal  property.  {Cra/ndaU  v. 
Bryan,  5  Abb.  164.) 

Fraudulent  misrepresentation  as  to  the  means  of  a  third 
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party  is  not  a  ground  for  aiTest,  unless  the  defendant  is  a  non- 
resident, in  which  case  he  may  be  arrested  under  subd.  1  of 
section  179.  {Smith  v.  Corhiere,  3  Bosw.  634 ;  but  see  Crath 
doll  V.  Bryan^  supra.) 

Borrowing  money  upon  a  promise  to  use  it  for  a  certain  pur- 
pose, and  using  it  for  an  entirely  diflferent  purpose,  is  a  fraud, 
rendering  the  borrower  liable  to  arrest.  {Lovdl  v.  Martin^  11 
Abb.  126.) 

Fraudulen;t  mppresdon  of  facts,'] — "  The  law  does  not  deny 
the  possibility  of  an  honest  purchase  of  goods  on  credit,  by  an 
insolvent  person,  without  a  disclosure  of  the  fact.  He  may 
have  not  only  an  intention  of  paying  for  them  when  the 
credit  expires,  but  a  reasonable  expectation  of  being  able  to 
do  so.  The  true  point  of  inquiry  in  such  cases  is,  whether  there 
was  a  preconceived  design  not  to  pay  for  the  goods."  {HaXL  v. 
NayloT^  18  N.  T.  590 ;  S.  C,  6  Duer,  74 ;  see  Nichols  v. 
Pinner^  18  N.  Y.  299 ;  Brown  v.  Montgomery,  20  N.  T.  292 ; 
Mitchell  V.  W(yrdm,  20  Barb.  259.) 

If  a  purchaser  conceals  the  fact  of  his  insolvency,  with  a 
design  of  procuring  goods  and  not  paying  for  them,  he  is  guilty 
of  fraud.  {HaU  v.  Naylor,  18  N.  Y.  589 ;  6  Duer,  75;  and 
see  Morrison  v.  Ga/mer,  7  Abb.  425.) 

This  intention  will  be  inferred  from  his  acts,  taken  all  toge- 
ther, although  denied  by  him  under  oath.  {Morrison  v.  Garner^ 
7  Abb.  425 ;  and  see  Whitcomh  v.  Salsman,  16  How.  633.) 

It  is.  proper  evidence  for  this  purpose,  to  show  that  the  de- 
fendant, at  the  same  time  or  thereabouts,  made  purchases  upon 
suppression  of  the  truth  in  one  place,  and  upon  misrepresenta- 
tion in  another.     {Hall  V.  Naylor,  18  N.  Y.  589 ;  6  Duer,  75.) 

A  long  course  of  dealings  between  two  parties  does  not  raifee 
any  implied  trust  that  the  buyer  will  communicate  to  the  seller 
the  fact  of  his  insolvency.     {Mitchell  v.  Warden^  %0  3arb.  259.) 

But  it  does  raise  a  trust  and  duty  on  the  part  of  the  buyer 
to  disclose  to  the  seller,  before  purchasing  more  goods  on 
credit,  the  fact  (when  such  fact  exists),  of  his  open  insolvency, 
and  the  breaking  up  of  his  business,  by  a  general  assignment 
or  otherwise.  {Mitchell  v.  Worden^  20  Barb.  260.  See  Brotcn 
V.  Montgomery^  20  N.  Y.  293.) 
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A  banker,  who  was  in  the  practice  of  selling  his  own  bills  of 
exchange  on  England,  And  buying  other  bills  here  to  meet 
them,  making  his  profit  off  the  difference  of  exchange,  was 
offered  a  large  amount  of  such  bills.  After  unusual  delibera- 
tion, he  proposed  to  buy  them  on  credit,  contrary  to  his  usual 
cu8t<Jm,  which  was  agreed  to.  He  made  no  entry  of  the  trans- 
action on  his  books,  and  instead  of  remitting  the  bills,  accord- 
ing to  his  regular  practice,  he  sold  them  in  the  market  for  cash. 
Just  before  the  day  on  which  he  had  agreed  to  pay  the  drawer, 
he  failed. 

Hdd^  that  in  the  absence  of  satisfactory  explanation  as  to 
what  had  become  of  the  proceeds  of  the  bills — as  to  the 
amount  of  such  proceeds — and  as  to  the  cha'nge  of  his  circum- 
stances in  the  interval,  the  purchase  would  be  deemed  fraudu- 
lent ;  and  an  order  of  arrest  was  granted  and  affirmed.  {Mor- 
rison V.  Garner^  7  Abb.  425.) 

It  was  heldi  in  another  State,  that  a  purchase  on  credit,  by  a 
person  clearly  insolvent,  was  fraudulent,  {Selignian  v.  KaXk- 
man^  8  Cal.  215.)  • 

See  further,  as  to  suppression  of  facts,  Tapp  v.  Lee^  3  Bos.  & 
Pul.  371. 

Fraud  of  agent.'] — A  principal  cannot  be  arrested  for  the 
fraud  of  his  agent,  though  committed  for  the  benefit  of  the 
former,  provided  he  has  not  been  in  complicity  with  such 
agent.    (ClaJUn  r.  FranTc^  8  Abb.  412.) 

Fraud  of  partner  I\ — One  partner  in  a  firm  cannot  be  arrested 
for  the  fraud  of  another,  in  which  he  had  no  complicity,  before 
or  after  the  fact,  although  such  fraud  was  committed  for  their 
joint  benefit.  {Hanover  Co.  v.  Sheldon^  9  Abb.  240 ;  but  see 
Townsend  v.  Bogert,  N.  T..Trans.  Dec.  22, 1860.) 

But  if,  after  knowledge  of  the  fraud,  the  other  partners  retain 
the  property  thereby  acquired,  they  are  all  liable  to  arrest. 
{^Anon^^  6  Abb.  319,  note^ 

Abt.  12. — Arrest  for  attempting  to  defraud  Creditors. 

The  defendant  may  be  arrested,  when  he  has  removed  or 
disposed  of  his  property,  or  is  about  to^do  so,  with  intent  to 
defraud  his  creditors.    {Ante^p.  72,  §  179.) 
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The  interU  is  the  main  point  to  be  considered,  and  a  remoTal 
or  disposal  of  property,  in  a  mode  which  the  law  declares 
fraadolent,  without  regard  to  intention,  may  nevertheless  in 
some  cases  be  innocent  in  fact^  and  when  that  is  shown,  the 
defendant  cannot  be  held  nnder  arrest  (See  Krauth  y.  ViaL^ 
10  Abb.  139;  JBircheU  v.  StrauSj  8  Abb.  67;  Spies  v.'  Jod^ 
1  Duer,  669.) 

Thus,  where  in  an  assignment  made  for  the  benefit  of  credi- 
tors, there  are  certain  omissions  which  would  be  construed  as 
fraudulent,  and  render  it  void,  such  omissions  would  not  of 
themselves  furnish  a  ground  of  arrest.  {BircheU  v.  Straus^ 
8  Abb.  67;  Spies  v.  Jod^  1  Duer,  669.) 

But  where,  after  an  assignment  for  the  benefit  of  creditors, 
the  assignor  retained  and  sold  part  of  the  property  assigned,  the 
transaction  was  held  fraudulent,  and  he  was  arrested.  (JU^BuU 
V.  Mrschy  4t  Abb.  441.) 

"Where  a  judgment-debtor,  being^  advised  by  the  deputy 
sheriff  who  levied  the  execution,  that  certain  property  was 
exempt,  carried  it  openly  into  another  State,  heldj  that  whether 
it  was  so  exempt  or  not,  the  debtor  (not  being  at  all  acquainted 
with  the  law)  was  justified  in  doing  so,  at  least  as  far  as 
morality  was  concerned^  and  could  not  be  arrested  under  the 
law  of  1831,  whose  text  is  similar  to  this  clause.  {KraiUh  v. 
Vial,  10  Abb.  140.) 

Aet.  13. — By  whom  the  Order  may  be  granted. 

An  order  for  the  arrest  of  the  defendant  must  be  obtained 
from 

1.  A  judge  of  the  court  in  which  the  action  is  brought,  or, 

2.  A  county  judge.    {Ante^  p.  72,  §  180.) 

The  "county  judge"  here  referred  to,  means  the  judge  of 
the  county  where  the  action  is  triable.  (See  ChubinuJc  v.  Mar^ 
rteotiy  6  How.  367 ;  Mdy  v.  Howlett^  2  Code  Eep.  76.) 

A  local  oflScer  elected  to  discharge  the  duties  of  surrogate, 
may  grant  an  order  of  arrest,  although  there  is  a  county  judge 
in  the  county,  not  disqualified  to  act  {Seymour  y.  Mercer^ 
13  How.  565.) 
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Abt.  14. — Pwpera  on  which  the  Order  may  he  granted. 

Affidamt.l — ^The  order  may  be  made,  where  it  appears  to  the 
judge,  by  the  affidavit  of  the  plaintiff,  or  of  any  other  person, 
that  {t  sufficient  cause  of  action  exists,  and  that  the  case  is  one 
of  those  mentioned  in  section  179  {ante^  p.  72).  {AnU^p.  78, 
§  181.) 

Showing  caitse  of  action,} — ^Everything  necessary  to  show  a 
cause  of  action  must  be  set  forth  in  the  affidavit.  {Adams  y. 
MiUs,  3  How.  222.) 

Thus,  an  affidavit  which  simply  alleged  that  the  defendant 
had  charged  the  plaintiff  with  theft,  without  stating  that  such 
charge  was  false,  was  held  insufficient.  {Adams  y.  MiUsj 
3  How.  222 ;  but  see  Bunt  v.  Bennett,  19  N.  T.  173.) 

Showing  grov/nd  of  arrest,} — ^It  is  not  enough  to  allege  that 
**  the  case  is  one  of  those  mentioned  in  section  179."  The  facts 
of  the  case  must  be  set  forth.    {Pinda/r  v.  Blacky  4  How.  95.) 

So  it  is  not  enough  to  state  that  ^^  the  defendant  has  removed 
or  disposed  of  his  property  with  intent  to  defraud  his  credi- 
tors."   {IVost  y.  WiOwrdy  9  Barb.  440.) 

So  an  affidavit  in  an  action  for  malicious  prosecution,  must 
set  forth  the  facts  relied  on  as  presumptive  evidence  of  the  want 
of  probable  cause.  It  is  not  sufficient  to  state  in  general  terms 
the  existence  of  malice,  and  the  want  of  probable  cause.  (  Va/n- 
derpodl  v.  ^ssam,  4  Sand.  715.) 

But  it  is  not  necessary  that  the  affidavit  should  make  out 
every  fact  constituting  the  ground  of  arrest  {e.  g.  fraud),  by  aa 
fall  proof  as  would  be  required  upon  a  trial.  {OrandaU  y. 
Bryan,  5  Abb.  162.) 

NoTi-residenoe^ — ^An  affidavit  that  a  defendant  is  a  citizen  of 
another  State,  is  not  equivalent  to  an  averment  that  he  is  a  non- 
resider^t  of  this  State ;  for  he  may  be  a  resident  of  this  State, 
and  yet  a  citizen  of  another.  ( ITKieman  v.  MassingeUj  6 
Sme.  ife  Mar.  377.) 

Bemaval  from  the  State.] — ^An  affidavit  that  the  defendant 
is  "  going  out  of  the  State,"  is  not  sufficient.    It  should  appear 
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that  the  removal  is  an  actual  change  of  residence,  and  not  a 
mere  visit.    {Brophy  v.  Eodgers,  7  N.  T.  Leg.  Obs.  152.) 

Removed  of  propertyJl — ^It  has  been  held,  that  an  affidavit 
alleging  the  removal  or  disposal  of  property  by  the  defendant, 
must  aver  that  it  \  was  done  secretly.  Secrecy  is  an  essential 
element  of  such  fraud.  {Anon,^  2  Code  Rep.  61 ;  see  Krauth 
V.  Vial,  10  Abb.  140.) 

OtJiei*  allegations.'] — It  is  not  necessary  to  state  that  an  action 
has  been,  or  is  about  to  be  commenced.  {Pindar  v.  Blacky  4 
How.  95.) 

If  tlie  name  of  the  defendant  is  not  known  he  may  be  in- 
dicated by  any  designation.     {Ibid.  ;  see  ante^p.  69,  §  175.) 

Podtiveness.'] — ^The  affidavit  must  set  forth  facts  by  positive 
averment,  and  not  argumentatively.  {Whitlock  v.  Both^  10 
Barb.  78 ;  6  How.  143 ;  see  Martin  v.  Vanderlip^  3  How.  269.) 

But  it  may  be  made  upon  information  and  belief,  if  the  sonrce 
of  the  information,  and  the  facts  upon  which  the  belief  is 
founded,  are  set  forth.  {Ped  v.  Elliott^  7  Abb.  437 ;  Cranddl 
V.  Bryan,  5  Abb.  165 ;  WhiOoch  v.  Both,  10  Barb.78 ;  5 
How.  143.) 

When  made  upon  information,  it  should  state  why  the  infor- 
mant did  not  make  an  affidavit  himself.     {BeU  v.  Mali,  11 . 
How.  255.) 

It  is  exceedingly  improper  to  swear  positively  to  matters 
which  are  derived  from  the  statements  of  others.  {Union 
Bank  v.  Mott,  6  Abb.  318  ;  Moore  v.  Calvert,  9  How.  475.) 

The  complaint.'] — An  order  of  arrest  is  not  to  be  procured 
on  the  complaint,  and  it  is  therefore  entirely  unnecessary  that 
it  should  contain  facts  in  support  of  such,  an  order.  {Corwin 
V.  Freeland,  2  Seld.  563 ;  reversing  S.  C,  6  How.  241 ;  and 
overruling  Ha/rris  v.  Cone,  10  How.  259.  See  Barker  v.  Bus- 
sell,  11  Barb.  303.) 

But  the  form  of  the  complaint  may  Effect  the  defendant's 
liability  to  arrest.  Thus,  where  a  complaint  prayed  for  dama- 
ges for  conversion  of  property,  held  that  the  defendant  could 
not  be  held  to  bail  under  subd.  3  of  section  179 ;  {ante,  Art.  10, 
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p.  563.)   {Seymour  y.  Van  Ouren^  18  How.  95 ;  Boherts  v.  Ban- 
del,  3  Sand.  710.) 

The  complaint,  if  verified,  may  be  considered  an  aflSdavit  5 
and  where  an  affidavit  was  insufficient  alone,  the  complaint  was 
resorted  to  to  sustain  it.  {Turner  v.  Thompson^  2  Abb.  444  ; 
Brady  v.  Bissell,  1  Abb.  76.) 

Wavoer  of  defects.'] — Putting  in  and  perfecting  bail  waives 
all  defects  in  the  affidavit.     {Stewart  v.  Howard^  15  Barb.  26.) 

FoTTrnP^ — ^The  form  of  an  affidavit  depends  so  much  npon  the 
actual  state  of  facts,  and  these  are  so  various  and  complex,  that 
it  would  be  impossible  to  give  any  forms  for  actual  use.  We 
give,  however,  a  single  form  under  each  subdivision  of  sec.  179, 
merely  as  examples,  to  illustrate  what  we  understand  to  be 
approved  and  desired  by  the  courts,  though  often  disregarded 
by  the  profession,  in  the  haste  with  which  such  affidavits  are 
usually  prepared. 

It  is  not  necessary  to  entitle  *the  affidavit  in  any  case,  or  to 
refer  to  the  action,  but  it  may  be  done.  (See  Pindar  v.  Blacky 
4  How.  95.) 

It  certainly  does  no  harm  (see  ibid,),  especially  as  the  order 
to  arrest  is  not  now  the  commencement  of  the  action.  For- 
merly it  was  irregular  to  entitle  such  an  affidavit. 

Affidavits  to  he  filed.] — ^The  sheriff  must  file  with  the  clerk 
the  affidavits  on  which  an  arrest  is  made  within  ten  days  after 
the  arrest.     {Ante,  p.  179,  Bule  7,  Supreme  Court.) 


§  96. 
'Affidavit  for  Arrest  on  the  ground  of  Non-residence. 
[Title  of  Cause.] 

County  of  [Rensselaer]  :  John  Doe,  being  duly  sworn,  says : 
\  [1.  That  he  is  the  plaintiff  in  the  above  entitled  action,  and 

resides  in  this  county ;] 

2.  That  on  the  1st  day  of  May  last,  the  defendant,  as  a  com- 
mon carrier  between  the  city  of  Buffalo  and  the  city  of  Troy, 
undertook,  for  a  certain   reward,   to  convey   a  certain  bale 
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of  cotton  goods,  of  the  value  of  one  hundred  dollars,  from  Troj 
to  Buffalo  aforesaid,  for  th&  deponent ; 

3.  That  deponent  delivered  the  said  goods  to  the  defendant, 
but  he  has  never  delivered  them  at  Buffalo,  or  elsewhere,  as  he 
agreed  with  deponett  to  do ; 

4.  That  the  said  defendant  is  preparing  to  remove  with  his 
family  into  the  State  of  Massachusetts ;  [or,  is  not  a  resident  of 
this  State,  but  resides  in  the  State  of  Massachusetts.] 

[Jurat.']  John  Doe. 


§  97. 
Affidcmtfor  Arrest  for  Personal  I^njury. 

County  of  [CATrABAxrous]  :  John  Doe,  of  said  county,  being 
duly  sworn,  says : 

1.  That  on  the  first  day  of  May,  1860,  Eichard  Eoe,  of  the 
town  of  Olean,  in  said  county,  without  any  cause  or  provoca- 
tion, violently  assaulted  this  deponent  in  said  town,  and  beat 
him  with  a  stick  about  the  head  and  shoulders,  whereby  depo- 
nent was  greatly  injured,  and  was  made  insensible,  and  has 
since  been  dangerously  ill ;  to  the  damage  of  this  deponent  one 
thousand  dollars;  < 

[2.  That  deponent  has  commenced  ((W,  is  about  to  com- 
mence) an  action  against  said  Richard  Roe,  for  the  recovery  of 
such  damages',  in  the  Supreme  Court.] 

[Jwrat.-\  -^^^^  ^"^ 

Note. — ^The  second  clause  above  is  not  material,  but  ifl 
usually  inserted,  and  is  desirable. 


§  98. 
Affidavit  for  Arrest^  for  Money  received  in  a  Mduciary 

Capaci4;y. 

County  of  [Kings]  :  John  Doe  of  said  county,  being  duly 
sworn,  says : 
1.  That  on  the  first  day  of  May,  1860,  Richard  Roe,  of  said 
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couDtj,  being  a  note-broker,  doing  bosinesB  in  the  city  of  New 
York,  proposed  to  deponent  to  find  a  purchaser  for  a  promis- 
sory note  made  by  one  John  Denn,  of  the  said  city,  payable  to 
the  order  of  deponent,  for  ^e  sum  of  one  thousand  dollars  ; 

2.  That  at  the  request  of  said  Bichard  Koe,  deponent 
delivered  to  him  the  said  note  in  trust,  to  sell  the  same  for  cash, 
as  a  broker  aforesaid,  and  to  retnm  the  proceeds  thereof,  imme- 
diately to  this  deponent,  and  for  no  other  purpose  whatever ; 

3.  That  deponent  did  not  sell  the  said  note  to  said  Eichard 
Soe,  nor  did  he  deliver  it  to  him  in  any  other  manner,  or  for 
any  other  purpose,  than  as  a  broker  aforesaid ; 

4.  That  the  said  Soe  informed  deponent,  on  the  same  day, 
that  he  had  sold  the  said  note  for  the  sum  of  nine  hundred  and 
fifty  dollars  cash,  but  refused  to  state  to  whom  he  had  sold  it ; 

5.  That  the  said  Koe  has  neglected  and  refused  to  pay  the  said 
sum  of  nine  hundred  and  fifty  dollars,  or  any  part  thereof,  to 
this  deponent,  although  requested  so  to  do,  to  the  damage  of 
deponent  one  thousand  dollars  : 

6.  That  deponent  has  commenced,  etc.,  aain§  97.] 
{Jv/raf]  John  Doe. 


§  99. 

Affidmit  for  Arrest^  in  an  action/or  Chattels. 

[Title  of  Cause.'l 

[Cmr  and]  Countt  op  [New  Tobk]  :  John  Doe,  of  said 
county,  being  duly  sworn,  says : 

1.  That  he  is  the  plaintiff  in  this  action,  and  brought  the  same 
to  recover  the  possession  of  a  piano  belonging  to  him,  and 
unjustly  detained  by  the  defendant ; 

2.  That  to  the  certain  knowledge  of  deponent,  the  said  piano 
was,  on  the  first  day  of  May,  1860,  in  the  possession  of  the 
defendant  Bichard  Boe,  at  his  house.  No.  500  Bivington  street, 
in  said  city ; 

3.  That  upon  that  day,  deponent  applied  to  said  Boe  for  the 
said  piano,  and  being  refused,  told  him  that  he  should  resort 
to  law ;  and  that  said  Boe  then  replied,  that  ^'  the  sheriff  would 
have  a  good  tima  getting  it,"  or  words  to  that  effect 
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4.  That,  as  appears  by  the  sheriff's  return  hereto  annexed, 
said  Koe  has  refused  to  deliver  to  him  the  said  piano,  and  the 
sheriff  has  been  unable  to  find  the  same. 

{Juraf]  '  John  Dobl 


The  sheriff's  return,  and  the  papera  used  upon  the  original 
requisition  upon  him  to  seize  the  property,  will  supply  all 
other  necessary  allegations. 

Indeed,  it  has  been  held  that  the  sheriff's  return  of  "  not 
found"  is  sufficient  J9rim4/aci6  evidence  of  a  fraudulent  removal 
of  the  property,  to  warrant  an  arrest,  and  that  it  lies  with  the 
defendant  to  disprove  the  presumed  illegality  of  the  removal. 
{Matiley  v.  PatevBOn^  3  Code  Rep.  90.) 


§100. 
Affdamit  for  Arrest^  for  frauduUnUy  contracted  debt, 

Cquhtt  of  [Erie]  :  John  Doe,  of  said  county,  being  duly 
sworn,  says : 

1.  That  on  the  first  day  of  May,  1860  ,  one  Richard  Roe,  of 
the  city  of  Buffalo,  in  said  county,  applied  to  deponent,  desiring 
to  purchase  certain  goods  from  the  firm  of  Doe,  Denn,  &  Co., 
of  which  deponent  is  a  partner,  upon  a  credit  of  six  months  ; 

2.  That  in  order  to  induce  deponent  to  grant  such  credit,  the 
said  Roe  stated  to  him,  that  he,  said  Roe,  was  in  good  and  sol- 
vent circumstances,  having  property  in  his  store  to  the  value  of 
five  thousand  dollars,  with  debts  due  to  him  to  the  extent  of 
twelve  thousand  dollars  from  good  and  solvent  parties,  and  owing 
himself  to  other  parties  not  over  seven  thousand  dollars ;  and  said 
Roe  further  stated  repeatedly  to  deponent,  that  he,  said  Roe,  was 
well  able  to  pay  for  at  least  five  thousand  dollars'  worth  of  goods ; 

3.  That  further  to  induce  deponent  and  his  co-partners  to 
grant  him  the  aforesaid  credit,  said  Roe  referred  them  to  one 
Richard  Fen,  of  said  city,  who,  upon  inquiry,  assured  deponent 
that  said  Roe  was  worth  at  least  eight  or  ten  thousand  dollars 
clear,  above  all  his  debts  and  liabilities ; 

4*  That  thereupon,  relying  upon  the  assurances  of  said  Roe 
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&  Fen,  but  more  especially  upon  those  of  said  Roe,  deponent 
and  his  co-partnera  sold  him  dry  goods  to  the  amount  of  three 
thousand  seven  hundred  dollars,  upon  a  credit  of  six  months  ; 

5.  That  as  soon  as  the  said  merchandise  was  delivered,  the  said 
Hoe  shipped  the  same  to  the  city  of  New  York  in  a  clandestine 
manner,  marking  the  same  as  if  it  had  come  from  Cleveland, 
Ohio,  and  taking  a  bill  of  lading  in  the  name  of  John  Smith,  a 
clerk  in  the  office  of  said  Richard  Fen  ; 

6.  That  the  said  merchandise  was  sold  by  the  firm  of  Hag- 
gerty  &  Co.  in  the  city  of  New  York,  by  public  auction,  as 
deponent  is  informed  by  said  firm,  dnd  verily  belieyes,  and 
realized  only  two  thousand  six  hundred  dollars  cash,  which 
amount  was  paid  by  said  firm  to  said  John  Smith,  as  appeara 
more  fully  by  their  affidavit  annexed  ; 

7.  That  the  representations  of  said  Richard  Roe  and  Richard 
Fen,  above-mentioned,  were  totally  untrue  ;  that  said  Roe  had 
at  no  time  more  than  two  thousand  dollars'  worth  of  goods  in 
his  store,  and.  those,  as  deponent  has  since  learned  from  his  own 

.statement,  bought  upon  credit;  that  he  had  no  bills  due  him, 
except  a  promissory  note  for  five  thousand  dollars  from  §aid 
John  Smith,  who  is  a  minor,  of  the  age  of  nineteen  years,  or 
thereabouts ; 

8.  That  on  the  tenth  day  of  June,  1860,  the  said  Roe  made 
an  assignment  for  the  benefit  of  creditors,  to  Richard  Fen,  afore- 
said, declaring  said  Fen  to  be  a  creditor  of  his  estate  to  the 
amount  of  seven  thousand  dollars,  and  preferring  him  over 
every  other  creditor  to  the  full  amount  of  such  pretended  debt; 

9.  That  the  schedule  annexed  to  such  assignment  showed  no 
property  other  than  merchandise  in  store,  valued  at  fifteen  hun- 
dred dollars,  and  the  aforesaid  note  of  John  Smith,  a  minoY*. 

[Jurat J\  JoHw  Doe. 


Art.  Ib.-^Seourity  to  he  given  hy  Plaintiff. 

^^  Before  making  the  order,  the  judge  shall  require  a  written 
undertaking  on  the  part  of  the  plaintiff,  with  or  without  sure- 
ties, to  the  effect,  that  if  the  defendant  recover  judgment,  the 
plaintiff  will  pay  all  costs  that  may  be  awarded  to  the  defen- 
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dant,  and  all  damages  which  he  may  sustain  by  reason  of  the 
arrest,  not  exceeding  the  sum  specified  in  the  undertaking,  which 
shall  be  at  least  one  hundred  dollars."    {AnUyp.  73,  §  182.) 

/Sureties.'] — ^It  rests  entirely  in  the  discretion  of  the  judge 
granting  the  order,  to  say  whether  sureties  shall  or  shall  not 
be  required.  {Courier  v.  M^Namara^  9  How.  255 ;  JSichard- 
son  V.  Craig^  1  Duer,  666.) 

One  surety  is  sufficient,  though  the  judge  may  require  more. 
(  Ward  Y.  Whitney,  4  Seld.  446.) 

The  plomdiff  need  not  join.] — ^It  seems  to  be  settled,  that 
when  the  undertaking  is  made  by  sureties,  the  plaintiff  need 
not  join.  {LeffingweU  v.  CJuwe^  10  Abb.  475;  19  How.  60; 
Ashins  V.  HewmSy  8  Abb.  188  ;  BeUifl^ger  v.  Gardner^  2  Abb. 
441 ;  Conrter  v.  M^Namara^  9  How.  255 ;  overruling  Bich- 
ardson  v.  Craigy  1  Duer,  666.) 

The  sureties  must  justify.  (J.nfo,  p.  178,  Bvle  6,  Supreme 
Ct.) 

Without  sureties.] — "  If  the  undertaking  be  executed  by  the 
plaintiff,  without  sureties,  he  shall  annex  thereto  an  affidavit 
that  he  is  a  resident  and  householder  or  freeholder  within  the 
State,  and  worth  double  the  sum  specified  in  the  undertaking, 
over  all  his  debts  and  liabilities."    (Ante^p.  73,  §  182.) 

When  a  foreign  state  is  plaintiff,  an  undertaking  by  its  resi- 
dent minister  may  be  regarded  as  an  undertaking  by  the  plain- 
tiff.   (Republic  of  Mesnco  v.  Arrangoisy  11  How.  6.) 


§  101. 
Undertaking  on  Arrest. 

[Title  of  Cause.] 

Whbbbas,  the  plaintiff  is  about  to  apply  [aty  has  applied]  for 
an  order  to  arrest  the  above  named  John  Jones : 

Now  THEEEFOBB,  WO,  Johu  JohuBou,  of [merchant], 

and  John  Jenks,  of [builder],  undertake  in  the  sum 

of dollars,  that  if  the  said  defendant  recover  jadg- 
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ment  in  this  action,  the  plaintiff  will  pay  all  costs  that  may  be 
awarded  to  the  said  defendant,  and  all  damages  which  he  may 
sustain  bj  reikson  of  his  arrest  in  this  action. 

John  Johnson. 
.  John  Jrnks. 
[Albany,  January  1, 1861.] 


§  102. 
JuBtificatiorh  amd  AchMndedgment, 

County  of :  John  Johnson  and  John  Jenks,  being 

duly  sworn,  severally  say,  each  for  himself: 

1.  That  he  is  a  resident  and  honseholder,  [or  freeholder]  in 
this  State ; 

2.  That  he  is  worth dollars  \d(yuhU  the  sum  sped- 

fied  in  the  undertaking^  over  all  his  debts  and  liabilities,  and 
ezclasive  of  property  exempt  from  execution. 

John  Johnson. 
[Jurat,']  John  Jenxs. 

County  of :  I  certify  that  on  this  ....  of , 

18  .  . ,  John  Johnson  and  John  Jenks  personally  appeared 
before  me  and  severally  acknowledged  that  they  executed  the 
above  nndertaking. 

A.  B., 
Commissioner  of  deeds. 


Undertaking  to  he  filed.'] — ^The  undertaking  must  be  filed' 
with  the  clerk  of  the  court     (AnU^p.  148,  §  423.) 

If  not  filed  within  five  days  after  the  order  is  granted,  the 
order  itself  will  be  set  aside  on  motion,  with  costs.  {Anie^ 
p.  178,  Rule  4,  Supreme  Ct.) 

It  is  not  necessary  to  serve  any  copy  of  the  undertaking  om 
the  defendant.    {Leopold  v.  Poppenheimery  1  Code  Rep.  39.)» 

Airr.  16.— The  Order  of  Arrest. 

1.  At  what  time  order  may  he  granted.] — **  The  order  may  be 

87 
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made  to  accompanj  the  snmn^oDS,  or  at  any  time  afterward, 
before  judgment."    {Ante,  p.  73,  §  183.) 

By  the  ^* judgment"  h  meant  9^  final  judgment, — ^absolute, 
and  not  conditional.  {Union  Bank  v.  MoUy  8  Abb.  150;  9  id« 
110.) 

So,  where  a  default  had  been  opened,  the  judgment  standing 
ae  eecurity  merely,  it  was  hdd  no  bar  to  an  arrest.    {Ihid.) 

The  order  may  be  ffrcmted  before  the  summons  is  served. 
{Dunaher  v.  Meyer,  1  OodQ  Rep.  87.) 

2.  Form  oftJie  order.'] — It  should  require  the  sheriff  of  the 
county  where  the  defendant  may  be  found, 

(1.)  To  arrest  him  forthwith ; 

(2.)  To  hold  him  to  bail,  in  a  specified  sum  ;  and 

(3.)  To  return  the  order,  at  a  time  and  place  to  be  therein 
mentioned,  to  the  person  subscribing  or  indorsing  it.  {Ante, 
j>.  78,  §  183.) 

It  should  be  subscribed  or  indorsed  by  the  plaintiff  or  his 
attorney.     {Hid.) 

When  returnable.'] — It  should  of  course  not  be  made  retnni- 
able  on  a  Sunday.  If  it  be,  it  is  void,  and  under  the  former 
ipractice,  could  not  be  amended.  {Stone  y.  Martin,  3  Denio, 
186 ;  WrigfU  v.  Jeffrey,  5  Cow.  208 ;  MiUvr  v.  Gregory,  4  Cow. 
^04 ;  Kenv)orthy  v.  Peppiat,  4  Barn.  &  Aid.  288 ;  and  see 
'Gould  V.  Spencer,  5  Paige,  641.) 

Statutory  fine  or  penalty.] — In  actions  given  by  statute  for 
any  penalty  or  forfeiture,  a  general  reference  to  the  statute 
must  be  indorsed  on  the  order,  in  this  form : 

^^  According  to  the  provisions  of  the  statute  regulating  the 
rate  of  interest  on  money  "  [or,  "  concerning  sheriff"  or  what' 
.ever  the  stattUe  f»ay  he] ;  or  in  some  other  general  terms  re- 
ferring to  such  statute.    (3  B.  S.  {6th  ed.)  784 ;  [2  id.  482.]) 
An  indorsement  beginning  '^  According  to  the  prooe&dingn 
'    of  the  statute,"  etc.,  hdd  sufficient.    {Andrewe  v.  Harrington^ 
19  Barb.  344.) 

In  an  action  under  the  excise  law  a  reference  to  "  the  act  of 
the  internal  police  of  the  State,"  A«2^  insufficient,  as  too  in* 
^definite.    {Avery  v.  Slack,  17  Wend.  86.) 

The  best  plan  is  to  refer  to  the  chapter  and  title,  and  perhaps 
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to  the  section,  if  possible.    {Ihid. ;  and  see  Perry  v.  Tynen^ 
21  Barb.  189.) 


§103. 

Order  of  Arreet. 
[Title  of  Cauee.] 

In  i\t  pme  B(t\t  |tiO|rle  td  t\t  Sitstt  nf  ^t)n  |0rlt : 

For  the  causes  stated  in  the  annexed  affidavit : 

You  ASB  ooioiANDSD  forthwith  to  arrest  the  above  named 

John  Jones,  and  to  hold  him  to  bail  in  the  sum  of 

dollars ;  and  to  return  this  order  to  A.  J.  Colrin,  the  plaintiff's 

attomej,  at  his  office  [No .  street,]  in  the  citj  [or, 

town,]  of ,  on   the  ...  .  day  of ., 

18  .  . 

Hemst  Hookboom. 

[Albant,  Jantiary  1, 1861.] 

A.  J.  CoLviN,  Plaintiff^ e  Attorney. 
To  thb  Shsbiff  of  tbb  Comrrr  of 

Aet.  17. — The  Arreet. 

1.  By  whom  made.'] — ^The  affidavit  and  order  of  arrest  must 
be  delivered  to  the  sheriff.    {An(ej  p.  78,  §  184.) 

The  sheriff  must  immediately  arrest  the  defendant,  and  keep 
him  in  custody  until  discharged  by  law.     {AfUe^p.  78,  §  185.) 

He  may  call  the  power  of  the  county  to  his  aid,  as  in  case  of 
process.    {Ante^  p.  73,  §  185.) 

Special  deputy.] — The  arrest  may  be  made  by  a  special 
deputy  appointed  for  the  purpose.  The  sheriff  is  not  respon- 
sible to  the  plaintiff  for  the  acts  of^such  deputy.  (See  on  this 
sabject,  ante^p.  809.) 

2.  JSiw  made.] — ^The  arrest  may  be  made  without  any  actual 
touch  by  the  sherifil  It  is  sufficient  if  the  defendant  submit  to 
arrest,  and  accompany  the  officer.  {Oold  v.  BieseUy  1  Wend. 
915 ;  and  see  Rueeen,  v.  Lucas^  1  Oarr.  &  TsLynej  153.) 

But  mere  words,  such  as  saying :  "  You  are  my  prisoner," 
withoat  touching  the  defendant,  and  when  he  does  not  submit, 
are  not  sufficient    {Ruasen  v.  I/uoaaj  1  Oarr.  &  Payne,  15S.) 
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Ftavduient  arre«^.]— The  courts  will  not  allow  a  defendant 
to  be  enticed  by  false  representations  into  the  sheriff's  bailiwick. 
If  thus  arrested,  he  will  be  discharged  on  motion.  {fiawpQ*  ▼. 
Simonson^  3  Abb.  474.) 

8o  where  tlie  defendant,  being  a  bond  fde  non-resident,  is 
enticed  within  the  jurisdiction  of  the  court.  {Stein  v.  Valkm^ 
kuysm,  1  Ell.,  B.  &  Ell.  65 ;  27  Law  Jour.  [Q.  B.]  236 ;  and  see 
Garpenter  v.  Spoaner^  2  Code  Rep.  140 ;  2  Sand.  717.) 

Detainer."] — When  a  defendant  baa  been  arrested  at  the  suit 
of  one  party,  he  may  be  detained  under  an  order  of  arrest 
obtained  by  another  party,  provided  the  first  arrest  was  legal, 
or  that  there  was  no  collusion  between  the  different  plaintiffs. 
(Barclay  y.  Fabery  2  Barn.  &  Aid.  743 ;  1  Ohitt  Rep.  579 ;  see 
GoUina  v.  TewenSy  10  Ad.  &  El.  670;  Robinson  v.  YeioenSy 

7  Dowl.  P.  0.  377 ;  5  Mees.  &  Wei.  149 ;  CaUaway  v.  Bond, 

I  Ohitt.  Rep.  580.) 

But  if  the  defendant  was  illegally  arrested,  with  the  collusion 
of  the  sheriff,  he  cannot  be  detained  under  orders  to  arrest 
already  in  such  sheriff's  hands.  {Peareon  v.  Y&ioenss  7  Dowl. 
P.  0.  451 ;  7  Scott,  435 ;  Collins  v.  Yewena,  10  Ad.  &  El.  570; 
Barratt  v.  Price,  9  Bing.  566 ;  1  Dowl.  P.  C.  725 ;  -§wwfl  v. 
Stuart,  3  East,  89.) 

If  a  defendant  be  arrested  without  process,  or  under  void  pro- 
cess, he  cannot  be  detained  at  the  suit  of  the  person  by  whose 
instigation  he  was  so  arrested,  under  a  valid  order  of  arrest 
{Eo  jparte  Scott,  9  Barn.  &  Ores.  446 ;  AtCy  Gen.  v.  Case, 

II  Price,  345;  At^y  Oen.  v.  DorkAnge,  11  Price,  156 ;  Barlow 
V.  iZo^,  2  Anstr.  461.) 

So  if  he  be  arrested,  while  privileged  from  arrest,  he  cannot, 
upon  being  nominally  discharged,  be  re-arrested,  before  he  has 
had  time  to  take  any  real  advantage  of  his  discharge.  {Bar- 
ratt  V.  Price,  9  Bing.  566 ;  1  Dowl.  P.  C.  725;  Spence  v.  S^uaH^ 

8  East,  89.) 

So,  if  he  be  arrested  under  criminal  process,  used  merely  as  a 
pretext,  he  cannot  be  detained  under  an  order  obtained  by  the 
instigator  of  such  criminal  proceedings.  (  WiUiams  v.  Baoon^ 
10  Wend.  636 ;  F^fo  v.  Owney,  8  Bam.  &  Ores.  769.) 

But  if  the  criminal  charge  was  made  in  good  fiEdth,  the 
defendant  may  be  detained  under  an  order  of  arrest  m  a  civil 
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The  arrest  Senrice  of  papers.  Bail. 

action  for  the  same  cause,  or  any  other.  {Lucas  v.  Albee, 
1  Denio,  667;  Goodman  v.  London^  2  Dowl.  P.  C.  604;  Arwn.^ 
1  Dowl.  P.  0. 157.) 

3.  When  made.l — ^The  arrest  cannot  be  mad^  on  a  Sunday, 
or  if  so  made  it  is  utterly  void.  (2  li.  S.  {5th  ed.)  935 ;  [1  id. 
675.]) 

Nor  on  election  days,  so  far  as  regards  qualified  electors. 
(1  id.  {5th  ed.)  418;  Laws  1842,  eh.  130.) 

4.  Service  of  papers.} — ^The  sheriff,  upon  arresting  the  de^ 
fendant,  must  deliver  to  him  a  copy  of  the  affidavit  and  order 
of  arrest    {Ante,  p.  73,  §  184.) 

The  omission  to  serve  a  copy  of  the  affidavit  and  order  at  the 
time  of  the  arrest,  does  not  entitle  the  defendant  to  a  dis- 
charge. {Cornier  v.  ITNamara^  9  How.  257 ;  Keder  v.  BeUs^ 
3  Code  Rep.  183.) 

But  he  may  move  for  an  order  to  compel  service  of  a  copy, 
and  the  motion  will  be  granted  with  costs.    {Ibid,) 

!No  copy  of  the  undertaking  need  be  served  on  the  defendant 
{Leopold  V.  Poppenhsimer^  1  Code  Rep.  89.) 

6.  Sheriff  ^s  retvm.'] — ^The  sheriff  must  indorse  his  return  on 
the  order,  and  deliver  it  to  the  person  subscribing  the  order 
within  the  tiine  limited.    {Ante,  p.  75,  §  192.) 

Am.  IS.— Bail. 

SuBD.  1.  Of  bail  in  general 
2.  The  undertaking. 
8.  Sberiffs  return. 
'4.  Excepting  to  bail 

5.  Notice  ofjustifloation. 

6.  Qualifications  of  bail 

7.  Disqualifications. 

8.  Justification. 

BuBD.  1.  0/hailingmieraL 

With  the  arrest,  the  plaintiff's  object  in  the  present  process 
is  accomplished,  and  he  ceases  to  act  on  the  offensive. 
The  next  proceeding  in  order  will  therefore  be  on  the  part 
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Bftil.  When  btQ  may  be  giyeD.  Undertaking. 

- — —~— ^  ■   ,  ■  

of  the  defendant  to  obtain  bis  discbarge.    Thia  may  be  pro- 
cared  as  follows : 

1.  By  giving  bail  ; 

2.  By  making  a  deposit  with  the  sheriff ; 

8.  By  discharge  of  the  sheriff  without  bail  ; 

4.  By  escape  ; 

5.  By  rescue ; 

6.  By  motion  to  vacate  order  of  arrest 

Until  1858,  it  was  necessary  to  make  any  motion  to  vacate 
the  order  of  arrest  before  justification  of  hail.  (Code,  §  204.) 
Bat  as  the  motion  can  now  be  made  at  any  time  hefcre  jvdg- 
mentj  it  wonld  seem  likely  that  the  defendant  would  prefer  to 
be  on  bail  while  the  motion  is  pending. 

Patting  in  and  perfecting  bail  was,  before  1858,  a  waiver  of 
all  defects  in  the  affidavit.  {Stewart  v.  Howard^  15  Barb,  26.) 
Whether  it  is  so  now, — query  \ 

The  defendant,  at  any  time  before  execution,  must  be  dis- 
charged from  arrest  upon  giving  bail.    {AnUy  p,  73,  §  186.) 

SuBD.  2.  Undertaking  en  haik 

^^  The  defendant  may  give  bail,  by  causing  a  written  under- 
taking to  be  executed  by  two  or  more  sufficient  bail,  stating 
their  places  of  residence  and  occupations,  to  the  effect  that  the 
defendant  shall  at  all  times  render  himself  amenable  to  the 
process  of  the  court,  during  the  pendency  of  the  action,  and  to 
auch  as  may  be  issued  to  enforce  the  judgment  therein." 
(jln««,j>.74,  §187.) 

If  the  defendant  be  arrested  for  concealing  property  from  the 
sheriff,  etc.,  as  per  subd.  3  of  §  179,  {ante^p.  72,)  the  under- 
taking must  aleo  bind  the  sureties  in  double  the  value  of  the 
property,  as  stated  in  the  plaintiff's  affidavit : 

1.  For  the  delivery  of  the  property  to  the  plaintiff,  if  so  ad- 
judged ; 

2.  For  the  payment  to  him  of  such  sum  as  may,  for  any 
cause,  be  recovered  i^inst  the  defendant.  (ArUej  pp.  74,  79, 
S§  187,  211. 
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BaiL  Fonns  of  nnderUkiiig.  Sheriff's  return. 

'  §  104. 

Undertakirig  ofhaH  {under  §  187). 
ITMe  of  Catcse.'] 

Whkbeas,  the  abov^e  named  John  Jone8  has  been  arrested  in 
this  action : 

Now,  THEBBPOBK,  WO,  Benjamin  Brown,  of [tailor], 

and  Daniel  Down,  of [grocer],  nndertake,  in  the 

sum  of dollars,  that  if  the  said  Jones  be  dis-, 

charged  from  arrest,  he  shall,  at  all  times,  render  himself  amen- 
able to  the  process  of  the  court,  during  the  pendency  of  this 
action,  and  to  such  as  may  be  issued  to  enforce  the  judgment 
therein. 

[Date,']  [SiffnaturesJ] 

{Justification  and  acknowledfftnent  as  m  §  102.] 


§105. 
Undertaking  of  Bail  in  an  Action  for  Chattels  {under  %  187 

and%^l\.)   , 
[TiOe  of  Cause.l 

Whebisas,  the  above  named  John  Jones  has  been  arrested  f(»r 
the  cause  mentioned  in  the  third  subdivision  of  section  179  of 
the  Code  of  Procedure : 

Now, THERBFOBE,  We  [<a»  m  §  104  to  the  endy  and  add:]  and 
also  for  the  delivery  of  [describe  the  property]^  to  the  plaintiff',  if 
such  delivery  be  adjudged ;  and  for  the  payment  to  the  plaintiff 
of  such  sum  as  may,  for  any  cause,  be  recovered  against  the 
defendant  in  this  action. 

[Date.]  [Signatures.] 

[Justification  and  acknowledgment  as  in  §  102.] 


SuBD.  8.  Sheriff's  return. 

Within  the  time  limited  by  the  order,  the  sheriff-  must  deli- 
ver the  same  to  the  person  by  whom  it  was  subscribed,  with 
his  return  indorsed,  and  a  certified  copy  of  the  undertaking  of 
bail.    (^nfe,j>.  75,§1»2.) 
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Bail  Ezoeption  to  ball  Notice  of  justifieatioo. 

This  return  may  be  enforced  by  attachment^  as  to  which,  see 
fieact  volume. 

SuBD.  4.  Exception  to  laiL 

"  The  plaintiff,  within  ten  days "  after  the  return,  "  may 
serve  upon  the  sheriff  a  notice  that  he  does  not  accept  the  bail, 
or  he  shall  be  deemed  to  have  accepted  it,  and  the  sheriff  shall 
be  exonerated  from  liability."    {AntCyp,  75,  §  192.) 

The  plaintiff  cannot  treat  bail  as  a  nullity,  although  he 
knows  them  to  be  disqualified.  This  was  the  settled  rule  in 
King's  Bench,  and  is  recognized  here,  the  practice  in  that 
court  having  been  adopted  as  the  foundation  of  practice  in  the 
New  York  Suprfeme  Court  prior  to  the  Revised  Statutes  or 
Code.  (See  Miles  v.  Clarke,  2  Bosw.  710 ;  King  v.  Sheriff  of 
Surrey,  2  East,  181 ;  Banter  v.  Lemy  1  Chitt  Rep.  713 ;  BeU  v. 
Oaie,  1  Taunt.  162 ;  Thorrvpaon  v.  Rovbdl,  2  Doug.  466  a.) 

The  rule  in  the  English  Common  Pleas  was  otherwise. 
( Wallace  v.  Arrowsmith,  2  Bos.  &  Pul.  49 ;  Fenton  v.  Bug- 
gies, 1  id.  356.) 


§106. 
JEaception  to  Bail. 
[TiUe  of  Cause.] 

Take  notioe,  that  the  plaintiff  does  not  accept  the  bail 
offered  by  the  defendant  in  this  action. 

Yours,  etc., 

Robert  Cochran, 

Plaintiff -s  Attorney. 
To  THE  Sheriff  of  the  County  of 


SuBD.  5.  Notice  of  jmtijicaiidn. 

"  On  the  receipt  of  such  notice"  (of  exception  to  bail),  "the 
sheriff  or  defendant  may,  within  ten  days  thereafter,  give 
to  the  plaintiff  or  attorney  by  whom  the  order  of  arrest 
is  subscribed,  notice  of  the  justification  of  the  same  or  other 
bail  (specifying  the  places  of.  residence  and  occupation  of  the 
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latter),  before  a  judge  of  the  court,  or  county  judge,  at  a 
specified  time  and  place ; — the  finie  to  be  not  less  than  five  nor 
more  than  ten  days  thereafter."     {AfUSy  p.  76,  §  193.) 

In  case  other  bail  be  given,  there  must  be  a  new  undertaking 
in  the  form  heretofore  prescribed.    (Jbid. ;  see  ante^  p.  682.) 

By  giving  notice  of  justification,  the  defendant  waives  all 
defects  or  irregularities  in  the  notice  of  exception  or  its  service. 
(Semble,  liogera  v.  Mapleback^  1  Hen.  Black;s.  106.) 

But  it  is  not  such  a  waiver  as  will  support  a  rule  on  the 
sheriff  to  bring  in  the  body.     (Ibid.) 

Further  time  to  serve  notice  of  justification  maybe  obtained. 
(1  Tidd's  Practice,  272;  ante,  p.  143,  §  406.) 

SuBD.  6.  Qttalifleati&nsofhail. 

Former  rides."] — Under  the  old  practice,  each  of  the  bail 
must  be, 
\1.  A  freeholder  or  hovselceeper  ; 

2.  Liable  to  the  ordinary  process  of  the  courts ; 

3.  Ahle  to  pay  the  amount.  • 
And  it  was  held  that  an  affidavit  that  the  bail  was  Chouse- 

holder  was  insufficient.  (Anon.,  1  Dowl.  P.  C.  127 ;  Gahlentz^s 
haU,  1  Har.  &  Wol.  111.) 

And  each  surety  was  required  to  justify  in  double  the  amount 
named  in  the  writ.    {Louie  v.  Mitchell,  2  Hill,  379.) 

But  both  these  rulings  are  superseded  by  the  provisions  of- 
'the  Code.    {Ante, p.  76,  §  194.) 

Present  Jitdee,"] — ^Under  the  Code,  each  surety  must  be, 

1.  A  resident  within  the  State ; 

2.  A  freeholder  or  householder  within  the  State ; 

'  8.  Worth  the  amotmt  specified  in  the  order ;  exchieive  of 
property  exempt  from  execvition:  but 

4.  The  judge  or  justice  may  allow  more  than  two  bail  to 
justify  each  in  a  less  amount,  but  making  altogether  an  aggre- 
gate security  equal  to  double  the  amount  named  in  the  order. 
(^n^^,i>.76,§194.) 

Under  the  first  head,  it  may  be  noticed  that  it  was  formerly 
a  good  objection  to  "  special  bail,*'  (for  which  these  provisions 
form  a  substitute,  15  Barb.  26),  in  a  local  court,  that  they  did 
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not  reside  withiu  its  jurisdiction.  {People  v.  iT.  Y.  Cam.  Pleaa^ 
19  Wend.  132.)  Bat  this  objection  would  scarcely  avail  now, 
under  the  express  words  of  the  Code. 

Under  the  third  head^ — ^the  species  of  property,  upon  which 
the  bail  justify,  is  not  materiaL  (3  Petersd.  Air.  106.)  But  it 
must  be  in  his  own  right.  {Anon.y  2  Chitt  Rep,  97.)  Within 
the  jurisdiction  of  the  court ;  {Graham  v.  Anderson^  4  Maule 

6  Selw.  371  ;  Boddy  v.  Leyland^  4  Burr.  2526 ;  Hughes  v. 
StirUng^  11  Price,  158 ;  but  see  Levy's  haUj  1  Chitt.  Rep.  285 ; 

WeLsford^s  lail^  1  Chitt.  Rep.  286,  note.)  And  in  the  county 
where  the  defendant  is  arrested  or  where  the  hail  reside.^  {AntSj 
p.  178,  Bule  5,  Supreme  Court.) 

New  sureties.'] — ^The  court  has  no  power  to  require  new 
sureties,  where  the  present  ones  have  become  insolvent  since 
the  undertaking  was  made.    {Dudley  v.  Goodrich^  7  Abb.  28.) 

SuBD.  7.  DUqualiflcationB  for  hail. 

The  common  law  disqualifications  of  bail  remain  unaffected 
by  the  Code.  {MUes  v.  Clarke,  2  Bosw.  711 ;  Wheeler  v.  Wilcoa^ 

7  Abb.  73.) 

The  following  persons  are  therefore  absolutely  disqualified 
from  acting  as  bail : 

1.  Judges  of  any  of  the  courts,  {Barl  of  Leicester  v.  Mandy, 
2  Sid.  31.) 

But  justices  of  the  peace  are  not  disqualified. 

2.  Clerks  of  court.  {Payne  v.  Fry,  1  Strange,  546 ;  and  see 
Button  V.  Wdstead,  2  Chitt.  R.  77.) 

3.  Attorneys  of  any  court  •  {MUes  v.  Clarke,  2  Bosw.  709 ; 
Blankman  v.  EiUiker,  1  N.  Y.  Leg.  Obs.  188 ;  WheeUr  v.  WUr 
cox,  7  Abb.  73 ;  Coster  v.  Watson,  16  Johns.  535  ;  Craig  v. 
Scott,  1  Wend.  35 ;  see  1  Doug.  467.) 

But  attorneys  long  out  of  practice  are  qualified.  {Bex  v. 
Sherif  of  Surrey,  2  East,  182  j  Bell  v.  Gate,  1  Taunt.  162.) 

4.  Attorneys'  clerks,  (except  for  their  employers  ;  Dixon  v. 
Edwards,  2  Anstr.  856).  {Boulogne  v.  VatUrin,  Cowp.  828 ; 
1  Doug.  467 ;  Laing  v.  CundaU,  1  Hen.  Blacks.  76 ;  Cornish  v. 
Boss,  2  id.  350 ;  Stoneham  v.  Pink,  3  Price,  263  ;  and  BQe  Fenian 
V.  Buggies^  1  Bos.  &  Pul.  356 ;  Bedit  v.  Broomhead,  2  id.  564.) 
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5.  Attorneys'  partners,  though  not  attorneys.  {Matter  of 
Totes,  1  Dowl.  &  Ryl.  9.) 

6.  Any  one  indemnified  by  an  attorney,  whether  in  writing 
or  not.  {Capon  v.  DiUamore^  1  Bing.  423 ;  8  J.  B.  Moore,  616  ; 
OreeneiU  ^.Eopley,  1  Bos.  &  Pul.  103.) 

Or  perhaps,  even  expecting  to  be  so  indemnified.  {Anon.^ 
1  Dowl.  P.  C.  1.) 

7.  Any  officer  of  any  court.  (Graham'e  Pr,  [Sd  ed.']  674  j 
and  see  JSawkins  ▼.  MagnaUy  2  Doug.  466-7.) 

8.  SherifiB  or  their  officers.  {Bailey  y.  Warden^  20  Johns. 
129 ;  Bollamd  v.  PritcKwrdy  2  Wm.  Blacks.  799 ;  DoUem  v. 
Fea9i,  2  Strange^  890.) 

9.  Jailers,  tamkeys,  etc.  {DoLy  y.  Btooehoft,  2  Br.  &  B.  859 ; 
6  Moore,  72 ;  but  see  Faulhner  y.  Wise,  2  Bos.  &  Pul.  150,) 

10.  Persons  indemnified  by  sheriff  or  officers.  (1  Chit. 
Archh.  [7th  ed.]  601 ;  but  see  1  Chitt.  Pep.  714,  note.) 

11.  Persons  once  rejected  as  bail.  (3  Petersdorf^s  Ah*.  103 ; 
SnelPs  hail,  1  Chitt.  Rep.  82 ;  Monk's  hail,  id.  676  ;  Piokdrd 
V.  Ddbson,  3  Dowl.  &  Eyl.  5 ;  Laporte's  hail,  3  Dowl.  P.  0. 
110.) 

Except  when  such  rejection  arose  from  their  being  indemni- 
fied by  an  attorney,  etc.  ( y.  JSiaUett,  1  Dowl.  &  Eyl.  488.) 

12.  Persons  of  infamous  character,  where  such  infamy  would 
disqualify  them  as  witnesses.  {Pex  y.  JSdwa/rds,  4  T.  IL 
440.) 

But  it  is  no  objection  that  the  bail  is  a  gambling-house 
keeper.  (1  Dowl.  P.  C.  160.)  Or  a  brothel  keeper.  (3  Dowl. 
P.  C.  320.) 

The  court  will  look  to  sufficiency  of  prop'erty  rather  than  to 
character.    (3  Dowl.  P.  C.  320.) 

13.  Insolyent  debtors.  (Curtis  y.  Smith,  1  Ohitt.  Bep.  116 ; 
Smith  y.  Poberts,  id.  9.) 

14«  Persons  liable  upon  outstanding  dishonored  bills. 
{Anon.,  1  Dowl.  P.  0.  183 ;  BamesdaU  y.  StretUm,  2  Chitt. 
Kep.  79.) 

15.  Persons  who  haye  compromised  their  debts,  but  are 
again  in  debt    (3  Petered.  Ahr.  111.) 

16.  Persons  who  profess  ability,  but  unwillingness  to  pay 
their  debts.    (3  Petered.  Ahr.  112.) 
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17.  Persons  who  have  asked  time  to  settle  a  small  demand. 
{Ibid.) 

18.  Persons  in  arrears  for '  taxes.  {Lewis  v.  TAomjwm,  1 
Chitt.  Hep.  309.) 

But  time  was  granted  to  pay  them,  where  it  appeared  that 
the  collector  had  acquiesced  in  delay.  {Spurdens  v.  JUahaney^ 
\  Chitt.  Rep.  309,  note.) 

19.  A  son  who  allowed  his  father  to  receive  relief  from  the 
county.    {Holm  v.  Booths  2  Chitt.  Eep.  78.) 

20.  A  father  who  suflfered  his  children  to  live  in  the  work* 
house.    {Anon.^  2  Chitt.  Rep.  77.) 

21.  Persons  whose  statements  are  unsatisfactory  will  be  re- 
jected, as  where  "  one  did  not  know  "  whether  he  had  been 
arrested  within  two  years.     {NewmarCe  baily  2  Chitt.  Rep.  95.) 

Or  '^  did  not  know  "  in  how  many  actions  he  had  been  bail. 
{Zofty  72.)    Or  for  what  amount.    {Zoftj  194.) 

Or  whether  or  not  he  had  been  bail  since  his  failure.  {Benr 
netes  hail,  1  Chitt.  Rep.  289.) 

SuBD.  8.  Jiutification  of  hail. 

'^  For  the  purpose  of  justification,  each  of  the  bail  shall 
attend  before  the  judge,  or  a  justice  of  the  peace,  at  the  time 
and  place  mentioned  in  the  notice,  and  may  be  examined  on 
oath,  on  the  part  of  the  plaintiff,  touching  his  sufficiency,  in 
such  manner  as  the  judge  or  justice  of  the  peace,  in  his  die^ 
cretion,  may  think  proper."    {Ante,  p.  75,  §  195.) 

^'  The  examination  shall  be  reduced  to  writing  and  subscribed 
by  the  bail,  if  required  by  the  plaintiff."     {Ibid.) 

"Whenever  bail  are  required  to  justify,  they  shall  justify 
within  the  county  where  the  defendant  shall  have  been  ar^ 
rested,  or  where  the  bail  resides."  {Anie,  p.  178,  RviU  5, 
Supreme  Courts  1858.) 

"  If  the  judge  or  justice  of  the  peace  find  the  bail  sufficient, 
he  shall 

1.  Anne^  the  examination  to  the  undertaking, 

2.  Indorse  his  allowance  thereon,  and 

3.  Cause  them  to  be  filed  with  the  clerk  ; 

And  the  sheriff  shall  thereupon  be  exonerated  from  liability." 
(J.n^,i?.  76,  §196.) 
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Bail  Proceedings  on  undertaking.  Actions  against  baiL 

The  allowance  of  bail  has  been  set  aside  on  motion,  when 
obtained  through  gross  fraud  on  the  part  of  the  bail,  and  with 
JcTiowledge  in  the  defendant,  or  his  attorney.  (1  Ghitt  Bep. 
372 ;  Oauld  v.  Berry ^  id.  143 ;  but  see  Stockham  v.  French^ 
1  Bing.  365  ;  Englefidd  r.  Stephms,  2  Dowl.  P.  C.  438.) 

But  not  when  such  fraud  was  committed  without  knowledge 
of  the  defendant  or  attorney.    {Shee  v.  AhboU^  6  J.  B.  Moore, 

821 ;  2  Br.  &  B.  619  ;  A'Becket  v. ,  5  Taunt.  776 ;  and 

cases  supra.) 

Bejection  of  one  of  the  bail  was  usually  a  rejection  of  all, 
under  the  former  practice,  unless  time  was  given.  {Lewis  v. 
Gadderer,  5  Bam.  &  Aid.  704.) 

Appeal.'] — Provision  was  formerly  made  for  appeal  against 
allowance  of  bail  (see  Eule  12  of  Supreme  Court,  1846),  but 
there  seems  to  be  none  now. 

Abt.  19. — Proceedings  vpcn  the  Bail  Bond. 

SuBO.  1.  Proceedings  against  bail. 

2.  Surrender  of  the  defendant 
8.  Exoneration  of  bail 

SuBD.  1.  Prouedings  against  hail. 

"  In  case  of  failure  to  comply  with  the  undertaking,  the  bail 
may  be  proceeded  against  by  action  only."    {Ante^  p.  74,  §  190.) 

Before  commencing  the  action,  the  plaintiff  should  of  course 
obtain  an  assignment  of  the  bond  from  the  sheriff,  which 
should  be  indorsed  on  the  bond,  and  may  be  in  the  following 
terms : 


§  107. 
Assignment  of  BaHrhond. 

I,  [John  Kelly],  sheriff  of  the  [city  and]  county  of  [New 
York]  hereby  assign  the  within  undertaking  of  bail  to  [John 
Doe],  the  plaintiff  within  named,  at  bis  request,  according  to 
the  statute. 
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Proceedings  on  the  undertaking.  Sarrender. 

In  witness  wbereof,  I  have  hereunto  set  my  hand  and  seal, 

this ....  day  of I'one  thousand  eight  hundred  and 

sixty  .  . 

John  Ejclly,  Sh&rif. 
8^ed  and  delivered  in 
the  presence  of 

E.F. 

Defences  in  mch  actional — ^In  an  action  on  an  undertaking 
of  bail,  the  sureties  cannot  dispute  the  liability  of  their 
principal  to  arrest  {Gregory  v.  Z<wy,  12  Barb.  610 ;  7  How. 
37 ;  see  Haggart  v.  Morgan^  5  N.  Y.  [1  Sold.]  428.) 

SuBD.  2.  Surrender  of  defendant, 

"  At  any  time  before  a  failure  to  comply  with  the  undertak- 
ing, the  bail  may  surrender  the  defendant  in  their  exoneration, 
or  he  may  surrender  himself  to  the  sheriff  of  the  county  where 
he  was  arrested,  in  the  following  manner : 

(1.)  A  certified  copy  of  the  undertaking  of  the  bail^hall  be  de- 
livered to  the  sheriff,  who  shall  detain  the  defendant  in  his  cus- 
tody thereon,  'as  upon  an  order  of  arrest,  and  shall,  by  a  certifi- 
cate in  writing,  acknowledge  the  surrender; 

(2.)  Upon  the  production  of  a  copy  of  the  undertaking  and 
sheriff's  certificate,  a  judge  of  the  court,  or  county  judge,  may, 
upon  a  notice  to  the  plaintiff  of  eight  days,  with  a  copy  of  the 
certificate,  order  that  the  bail  be  exonerated ;  and  on  filing  the 
order  and  the  papers  used  on  said  application,  they  shall  be 
exonerated  accordingly."    {Ante^  p.  74,  §  188.) 

^'  Bat  this  section  shall  not  apply  to  an  arrest  for  cause  men- 
tioned in  subdivision  3  of  section  179,  so  as  to  discharge  the 
bail  from  an  undertaking  given  to  tiie  effect  provided  by  sec- 
tion 211."  {Ibid.)  This  is  a  saving  clause,  by  which  persons 
arrested  for  concealing  property  from  the  sheriff,  in  an  action 
for  chattels,  are  not  allowed  to  release  their  bail  in  any  way 
except  by  paynient  of  the  claim. 

Bail  who  have  not  justified  may  surrender  the  defendant 
They  are  liable  to  the  sheriff  on  their  bond.  (Be  Taylor^  7 
How.  214.) 
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ProeeediDgs  on  the  undertaking.  Exoneration  of  bail. 

How  hail  may  arrest  defendant^ — "  For  the  purpose  of  sur- 
rendering the  defendant,  the  bail,  at  any  time  or  place,  before 
they  are  jinaUy  cha/rged^  may  themselyes  arrest  him,  or  by  a 
written  authority,  indorsed,  on  a  certified  copy  of  the  undertak- 
ing, may  empower  any  person  of  suitable  age  and  discretion  to 
do  so.    {Ante,  p.  74,  §  189.) 

Jt  seems,  that  any  one  of  the  bail  may  surrender  the  defend- 
ant, and  give  authority  for  his  arrest.  (Per  Hunyphrey,  county 
judge,  Re  Taylor,  7  How.  214.) 

SuBD.  8.  Exoneration  of  hail. 

The  bail  may  be  exonerated  by — 
(1.)  The  death  of  the  defendant,  or 
(2.)  His  imprisonment  in  a  state  prison,  or 
(3.)  His  legal  dischi^ge  from  the  obligation  to  render  him- 
self amenable  to  the  process,  or 
(4.)  His  surrender  to  the  sheriff  of  the  county  where  he 
was  arrested,  in  execution  thereof, 
(i.)  Within  twenty  days  after  the  commencement  of 

the  action  i^ainst  the  bail,  or» 
(ii.)  Within  such  further  time  as  may  be  granted  by 
the  court.    {Ante,  p.  75,  §  191.) 

JSeten^ion  of  time.'] — ^The  court  has  power  to  grant  an  exten- 
sion, by  an  order  made  after  the  twenty  days  have  expired,  as 
well  as  before,     {CfUbert  v.  BuUdey,  1  Duer,  668.) 

Where  an  action  is  brought  in  the  Supreme  Court,  upon  an 
undertaking  of  bail  given  in  another  court,  either  court  can 
grant  an  extension  of  time  for  surrender  of  the  principal.  (Sen> 
ble,  Barker  v.  Russell,  11  Barb.  308.) 

Proceedings  on  motion  to  exonerate  baU."] — ^When  the  bail 
seek  exoneration  on  the  ground  of  a  surrender,  they  should 
obtain  a  certificate  from  the  sheriff  to  the  following  effect : 


§108. 
Acknowledgment  of  Surrender. 

I,  [John  Kelly],  sheriff  of  the  [city  and]  county  of  [New 
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Proceedings  on  the  undertaking.  Exonention  of  bail. 

York],  hereby  acknowledge  the  surrender  of  [Richard  Eoe] 
the  principal  mentioned  in  the  [within]  undertaking,  [or  iftu^ 
indorsed  on  the  undertahinffj  refer  to  it  so  as  to  identify  it  J]  b  j 
A.  B.  and  0.  D.|  his  sureties ;  to  me  made  this  ....  day 

of ,  18  .  . 

John  Kbllt. 


If  the  exoneration  be  sought  upon  the  ground  of  the  defend- 
ant's death,  an  affidavit  of  that  fact  should  be  made ;  if  on 
either  of  the  other  grounds  specified  in  section  191,  a  certified 
copy  of  the  record  should  be  procured. 

Such  certi^cate,  affidavit,  etc.,  should  be  served  on  the 
plaintilTs  attorney,  with  the  following  notice  of  motion : 


§  109. 
Noiice  of  Motion  to  exonerate  Bail. 
iTiOe.of  Cause.] 

Takb  notiob,  that  on  the  [certificate,  or  affidavit,]  with  a 
copy  of  which  you  are  herewith  served,  I  shall  move  before  the 

Hon ,    [one  of  the  justices  of  this  court,  or 

county  judge  of  the  county  of j  ]  on  the 

day  of next,  at  ...  .  o'clock,  in  the   forenoon, 

at  [chambers  in  the  City  Hall]  in  the  [city  of  New  York,]  to 
exonerate  A.  B.  and  0.  D.,  the  bail  of  the  defendant  in  this 
action,  from  all  further  liability  upon  the  undertaking  of  bail 
heretofore  entered  into  by  them,  or  for  such  other  relief  as  may 
be  just. 

A.  R.  Dyktt, 

Defendants  Attorney. 
To  W.  R.  Staftord,  Esq., 

Plamtiff^s  Attorney. 
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ExoneratioD  of  bail.  Deposit  with  sheiifT. 

§  no. 

Order  Exdneroitmg  Bail. 
[TiOe  of  Cause.] 

On  reading  and  filing  the  certificate  of  the  sheriff  of  the 
[city  and]  county  of  [New  York]  showing  that  the  defendant 
[Richard  Hoe]  has  been  surrendered  by  his  bail  according  to 
law,  [oTj  on  the  aflBdavit  hereto  annexed,  showing  that  the  de- 
fendant Richard  Roe  is  dead,  etc.  etc.\  and  also  on  a  copy  of 
the  undertaking  of  bail  given  by  A.  B.  and  C.  D.,  for  the  ap* 
pearance  of  said  defendant  under  an  order  of  arrest  granted  by 
[me]  on  the  ...  .  day  of ,   18  .  ., 

Obuerkd:  That  the  said  A.  B.  and  0.  D.  be  wholly  ex- 
onerated from  all  liability  on  acconnt  of  the  said  undertaking. 

W.  n.  Lkonabd. 


This  order,  with  the  papers  used  on  the  motion  should  be 
immediately  filed  with  the  clerk  of  the  court  in  which  the 
action  was  brought.    {ArUe^  p.  74,  §  188.) 

Art.  20. — Deposit  vnth  the  Sheriff. 

*^The  defendant  may,  at  the  time  of  his  arrest,  instead  of 
giving  bail,  deposit  with  the  sheriff  the  amount  mentioned  in 
the  order."    {AnU^  p.  76,  §  197.) 

^'  The  sheriff  shall  thereupon  give  the  defendant  a  certificate 
of  the  deposit,  and  the  defendant  shall  be  discharged  oat  of 
custody."    (Ibid.) 

^^  The  sheriff  shall,  within  four  days  after  the  deposit,  pay 
the  same  into  court"    {Anie^p.  76,  §  198.) 

He  ^^  shall  take  from  the  officer  receiving  the  same,  two  cer- 
tificates of  such  payment,  the  one  of  which  he  shall  deliver  to 
the  plaintiff,  and  the  other  to  the  defendant"  {Ante^  jp.  76, 
§  198.) 

^*  For  any  default  in  making  such  payment,  the  same  pro- 
ceedings may  be  had  on  the  official  bond  of  the  sheriff  to  col- 
lect the  sum  deposited  as  in  other  cases  of  delinquency."  (AtUe^ 
p.  76,  §  198.) 

38 
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Deposit  with  sheriff.  Substitating  bail.  Discbarge  by  sherilt 

SvbstUutijig  hail  for  deposit,'] — "  If  money  be  deposited,  as 
provided  in  the  last  two  sections,  bail  may  be  given  and  justi- 
fied upon  notice  as  prescribed  in^  193,  any  time  before  judg^ 
meat."     {AnU^p.  7«,  §  199.) 

**  And  thereupon  the  judge  before  whom  the  justification  is 
had,  shall  direct  in  the  order  of  allowance,  that  the  money 
deposited  be  refunded  by  the  sheriff  to  the  defendant,  and  it 
shall  be  refunded  accordingly."    {Ante^p.  76,  §  199.) 

A  defendant  who  was  arrested,  borrowed  $500  of  M.,  for  the 
purpose  of  making  a  deposit  with  the  sheriff.  Sabsequently  he 
obtained  bail,  and  the  judge  made  the  usual  order  for  refunding, 
as  above.  Before  the  bail  justified,  however,  the  plaintiff  had 
brought  a  aecmid  action,  and  obtained  an  attachment  order  from 
another  judge,  and  attached  the  $500  in  the  hands  of  the  clerL 

M.  sought  to  obtain  the  money  as  being  his  property,  but 
the  motion  was  denied,  it  being  held^  that  money  loaned  was 
the  property  of  the  borrower,  and  as  such,  liable  in  this  case 
to  attachment.  {SaUer  v.  Weiner^  6  Abb.  191.)  This  decision 
was  reversed  at  general  term,  but  the  grounds  of  the  reversal 
were  not  stated. 

Where  a  person  arrested  while  privileged  from  arrest,  paid 
money  into  court  to  obtain  his  discharge,  he  was  held  entitled, 
upon  application  to  the  court,  to  have  the  money  restored  to 
him  absolutely.     {PUt  v.  CoombSy  4  Nev.  &  Man.  535.) 

l^inal  disposal  of  deposit.']— ^^  Where  money  shall  have  been 
so  deposited,  if  it  remain  on  deposit  at  the  time  of  an  order  or 
judgment  for  the  payment  of  money  to  the  plaintiff,  the  clerk 
shall,  under  the  direction  of  the  court,  apply  the  same  in  satis- 
faction thereof.''    {Ante,  p.  76,  §  200.) 

"  After  satisfying  the  judgment  '*  he  "  shall  refund  the  sur- 
plus, if  any  to  the  defendant."    {Ibid.) 

"If the  judgment  be  in  favor  of  the  defendant,  the  clerk 
shall  refund  to  him  the  whole  sum  deposited,  and  remaining 
unapplied."    {Ante,  p.  76,  §  200.) 

Abt.  21. — Discharge  hy  the  Sheriff. 

The  sheriff  is  bound  to  discharge  the  defendant,  upon 
receiving  a  written  discharge  from  the  plaintiff,  or  his  attorney. 
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DiBeharge  bj  sherifil  Escape. 

{Oorham  v.  (?a&,  7  Oow.  739 ;  Martin  v.  Francis^  2  Barn,  ife 
Aid.  402 ;  Taylor  v.  Brander^  1  Esp.  Rep.  45.) 

And  if  the  plaintiff  inetruct  a  discharge,  the  sheriff  cannot 
detain  the  defendant  under  a  counter  order  from  the  attorney. 
{Martin  v.  JFrancisj  2  Bam.  <fe  Aid.  402.) 

The  sheriff  may  discharge  the  defendant  on  his  own  respon- 
sibility, and  will  then  be  liable  himself  as  bail.  But  it  is  a 
misdemeanor  for  him  to  take  any  reward  for  so  doing.  (8  J?. 
&  {5th  ed.)  736  ;  [2  id.  437.]) 

Whether  a  deliberate,  willful  discharge  might  not  be  treated 
as  contempt  of  court,  query?  (See  Webbers  r.  jBlunt^  19  Wend. 
190.) 

If  he  do  so  discharge  such  defendant,  he  cannot  recover  from 
the  latter  anything  paid  by  him  on  account  of  such  liability. 
{Pitcher  v.  Bail^,  8  East,  171.) 

And  a  bond  or  security  taken  fr6m  the  defendant,  or  any  one 
on  his  behalf,  to  indemnify  the  sheriff  for  a  discharge,  is  abso- 
lutely void.  {WeHbers  v.  jBltmty  19  Wend.  188 ;  Dive  v.  Man- 
ingham,  1  Plowd.  62  ;  see  3  B.  S.  {5th  ed.)  476 ;  [2  id.  286.]) 


Abt.  22. — JEscape. 

An  escape  is  either, 

1.  NegUgerd^  or, 


An  escape  is  negligent^  when  it  is  made  without  the  know- 
ledge or  assent  of  tfie  officer  having  custody  of  the  person. 
It  is  voluntary^  when  the  officer  assents  to  it  {Lodkwood  v« 
Mercerea/u,  6  Abb.  208.) 

It  seemsj  that  an  escape  made  while  enjoying  any  liberty  by 
permission  of  the  sheriff,  not  authorized  by  law,  is  a  vohmtary 
escape.    {Colby  v.  Sampson,  6  Mass.  812.) 

In  this  State,  any  prisoner  on  civil  process  may  be  suffered 
to  go  at  large  within  the  jail  liberties,  even  without  the  bond 
usually  requured,  (as  to  which  see  posty  p.  605,)  and  if  he 
escape  from  such. limits,  such  escape  will  be  ^^  negligent ^^  only. 
{Lockwood  V.  MercereoM,  6  Abb.  209  \ZR.8.  (5^  ^.)  784; 
[2  id.  434.]) 

Taking  the  prisoner  through  another  county,  not  lying  on  the 
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Eecape.  Rescae.  Becaptore. 

direct  route,  does  not  constitute  a  voluntary  escape.     (3  It.  8, 
{Sth  ed.)  724;  [2  id.  427;]  Boi/ton's  case,  3  Co.  Rep.  44.) 

The  importance  of  the  distinction  between  negligent  and 
voluntary  escapes  will  be  seen  in  treating  the  subject  of  Recap* 
ture^  infra. 

Aet.  23. — Jieseiie. 

At  common  law,  if  the  defendant  was  rescued  before  he  was 
actually  imprisoned,  the  sheriff  was  not  bound  to  call  out  the 
posse  oomitatuSy  and  therefore  was  not  liable  to  the  plaintiff. 
{ComyrCs  Dig.  "  Rescous  ;"  and  see  Rex  v.  Sheriff  of  Jdid^x, 
1  Barn.  &  Aid.  190.) 

But  the  sheriff  having  now  full  power  in  such  case,  this  rule 
is  abrogated,  and  he  is  liable  in  all  cases  of  rescue.  (See  anie^ 
p.  76,  §  201 ;  1  R.  S.  {5th  ed.)  760 ;  Zaws  1846,  ch.  69.) 

Rescue  is  punishable  as  a  contempt  of  court  (3  R.  S.  (5th 
ed.)  860 ;  [2  id.  686.]) 

The  offender  is  also  liable  to  indictment.  {Ihid.,  470 ;  [2  id. 
878.]) 

Abt.  24. — RecapPwre. 

After  negligent  escape.'] — ^The  sheriff  may  retake  the  prisoner 
at  any  time,  even  on  Sunday.  {Anon.,  6  If odem,  231 ;  Parker 
T.  Moore,  id.  95 ;  Jones  v.  Pope,  1  Saund.  36.) 

The  sheriff  may  pursue  and  take  him  in  any  other  county. 
{Rigeway^s  case,  8  Co.  Rep.  52.)  Or  in  another  State,  if  the 
government  of  that  State  does  not  object  {Loehwood  y.  Met- 
cerewu,  6  Abb.  210 ;  see  Nichols  v.  IngersdUy  7  Johns.  145.) 

After  voluntary  escape.'] — ^The  sheriff  may  recapture  tlie 
defendant,  after  a  voluntary  escape  from  an  arrest  on  mesne 
process  (provisional  remedy),  at  any  time  bef<»e  the  return-day 
of  the  order  of  arrest  (Per  Oowbk,  J.,  Olarik  v.  Cleveland, 
6  Hill,  849;  Arnold'  v.  Sleeves,  10  Wend.  514;  Atkinson  v. 
Matteson,  2  T.  R  172.)  But  not  after  judgment  {Feather- 
stoneha/ugh  v.  Atkinsofi,  Barnes,  373.) 

The  rules  as  to  arrest  under  execution  are  more  strict 
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Vacating  arrest,  or  reducing  bail. 

Abt.  25. —  VacaUnff  Arrest^  or  Red/acing  Bail. 

"  A  defendant  arrested  may,  at  any  time  hefore  jvdgmefUj 
apply  on  motion  to  vacate  the  order  of  arrest,  or  to  reduce  the 
amount  of  bail."    {Ante,  p.  77,  §  204.) 

This  motion  may  be  made  expoHe,  and  at  chambers,  before 
the  judge  who  granted  the  order.  {Cayuga  Bank  v.  Warfidd^ 
18  How.  439 ;  and  see  ante,  p.  118,  §  324.) 

If  made  before  any  other  judge^  it  must  be  on  notice,  and  not 
at  chambers.    {Ibid,) 

The  notice  in  such  case  must  be  of  at  least  eight  days 
{Ante,  pp.  143, 146,  §§  402,  413.) 

A  defendant,  by  giving  bail,  does  not  thereby  waive  his 
right  to  object  to  the  legality  of  the  arrest.  {Cody  v.  Ednwnda^ 
12  How.  197 ;  Columbm  Ins.  Co.  v.  Force,  8  id.  354.) 

It  seems,  that  obtaining  further  time  to  answer  is  not  such  a 
waiver.  {Cdbwmhus  Ins.  Co.  v.  Force,  8  How.  354.)  But  relief 
may  be  denied  on  the  ground  of  laches.    {Ibid.) 

Making  a  deposit  to  obtain  release  is  not  such  a  waiver. 
{Pitt  V.  Coombs,  4  Nev.  &  Man.  635.  See  contra,  however, 
Stewart  v.  Jloward,  15  Barb.  26.) 

Under  the  Code  of  1852,  which  allowed  motions  to  vacate 
the  order  of  an-est  only  be/ore  Jicstijication  of  bail,  it  was  held, 
that  by  putting  in  and  perfecting  bail,  the  defendant  waives 
all  technical  defects  in  the  affidavit  on  which  the  order  of 
arrest  was  founded.    {Stewart  v.  Howard,  15  Barb.  26.) 

Referring  to  §  204  of  the  Code,  as  it  then  stood,  (Sept.  1857,) 
the  Supreme  Court,  1st  dist.,  say,  per  Clebkb,  J., — "  This  sec- 
tion declares  in  effect,  that  if"  the  defendant  '^ justifies,  he 
waives  the  right "  to  move  for  a  discharge  from  arrest.  {Dale 
V.  Raddiff,  25  Barb.  333;  15  How.  73.) 

It  seems  a  fair  inference  from  this  language  that,  the  legisla- 
ture having  now  given  the  defendant  the  right  to  move  "  at 
any  time  before  ^t^jmen^," — the  putting  in  and  perfecting  of 
bail  does  not  waive  privilege,  defects  etc.,  else  of  what  use  is 
the  privilege  of  motion  %  (And  see  Cdumbus  Ins.  Co.  v.  Force^ 
8  How.  364;  Pitt  v.  Coombs,  4  Nev.  &  Man.  535.) 

If  the  action  is  one  in  which  the  defendant  cannot  be  arrested, 
and  he  has  given  bail;  his  proper  remedy  is  to  mov^  to  vacate 
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the  order  of  arrest,  and  not  for  an  exoneration  and  diBcbarge  of 
his  bail.     {Holbrook  v.  Hamer^  6  How.  86.) 

AffidamU  upon  motion.'} — '^If  the  motion  be  faiade  npon 
affidavits  on  the  part  of  the  defendant — hut  not  otherwise — the 
plaintiff  may  oppose  the  same  by  affidavits,  or  other  proofs,  in 
addition  to  diose  on  which  the  arrest  was  made."  {Ante^p.  77, 
§  205.) 

This  section,  of  course,  implies  that  the  motion  may  be  made 
simply  on  the  plaintiff's  own  showing  in  his  original  affidaviL 
{Baker  v.  Svoackhamer^  6  How.  258.) 

When  the  motion  is  made  withoat  any  affidavits  on  the  part 
o(  the  defence,  the  plaintiff's  affidavit  is  to  be  taken  as  true. 
{Hathom  V.  nM^  4  Abb.  227.)  But  it  is  to  be  strictly  con- 
strued against  him.    {Ihid.) 

If  the  notice  of  motion  does  not  refer  to  affidavits,  no  new 
ones  can  be  used  on  either  side.  {Adarne  v.  Milley  3  How. 
219.) 

What  ahovld  he  contained  in  the  affidcmtsJ] — ^Where  the 
plaintiff's  affidavit  swears  positively  that  the  amount  sought  to 
be  recovered  is  due  from  the  defendant,  and  that  it  was  re- 
ceived by  him  in  a  fiduciary  capacity  (or  otherwise  falls  under 
§  179  of  the  Code),  the  court  will  not  hear  counter-affidavits, 
nor  go  into  the  merits  of  the  case.  {Coqpe  v.  Wellej  6  Abb. 
640;  Geller  v.  Setxas^  4  Abb.  104;  approving  Jordan  v. 
Jordanj  6  Wend.  624 ;  Welch  v.  IHU,  2  Johns.  100 ;  see  also, 
Anon.y  6  Abb.  819  n.;  Frost  v.  M'Carger^  14  How.  131 ;  Cope- 
land  V.  ChUds,  17  Jur.  606;  18  Eng.  L.  &  E.  876;  NobU  v. 
PrescoU,  4  E.  D.  Smith,  141.) 

The  whole  current  of  decisions  before  the  Code  is  certainly 
as  above. 

But  it  has  been  held  that,  under  §  204  and  §  205  of  the  Code, 
the  court  should  look  at  the  affidavits  on  both  sides,  and  act 
upon  them  as  if  they  appeared  on  an  original  motion.  If  the 
court  would  have  granted  the  order  of  arrest  originally  with 
all  the  affidavits  before  it — the  motion  to  vacate  should  be 
denied,  and  vice  versd.  {Chopin  v.  Seeley^  13  How.  493  ;  ap- 
proved in .  Union  Bank  v.  Mott^  6  Abb.  318 ;  and  see  Bepublic 
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of  Mexico  V.  Arrangoia^  11  How.  10;  S.  0.  affii'med^  5  Duer, 
634;  Hernandez  v.  Ca/mobelij  10  How.  449;  4  Duer,  644; 
Cody  V.  EdmondBy  12  id.  197;  BarroruY.  Sanford,  6  Abb.  320 
n. ;  14  How.  443 ;  Falconer  v.  Mias^  3  Sand.  731 ;  i  Code 
Eep.  K  S.  155.) 

The  Code  ,dow  permits  a  partial  trial  of  the  cause  upon  a 
motion  to  discharge  irom  arrest.  {Hernandez  v.  Carnoheli^  10 
How.  449 ;  4  Duer,  644 ;  citing  Corwin  v.  Freeland^  2  Seld. 
665;  Chapin  v.  Seeley^  and  other  cases  supra;  see  contra^ 
Frost  V.  MWarger^  14  How.  137;  Coope  v.  WeUs^  and  other 
cases  supra.) 

When  the  cause  of  arrest  is  wholly  independent  of  the 
cause  of  action,  the  defendant  may  contest  the  truth  of  the 
statements  upon  which  his  arrest  was  ordered.  {Gdler  v.  Seixas^ 
4  Abb.  104;  Wilmerding  v.  Morris^  8  How.  213;  Frost  v. 
M'Ca/rger^  14  How.  139;  Cheney  v.  Oa/rluU^  5  id.  469.)  On 
this  point  all  the  cases  agree. 

It  is  further  conceded  that  the  affidavits  on  the  part  of  the 
defendant  may  contain  allegations  relating  to  the  cause  of 
action.    {Frost  v.  M^Oarger^  14  How.  142.) 

It  has  been  heldy  that  the  burden  of  proof  lay  on  the  plaintiff, 
and  that  if  he  did  not  make  out  a  satisfactory  case,  the  defen- 
dant should  be  discharged.  {Republic  of  Meodco  v.  Arrangois^ 
1 1  How.  10 ;  Hernandez  v.  Camobel%  10  id.  449 ;  4  Duer, 
644 ;  Barrm  v.  Sanf(yrd,  6  Abb.  320,  *.) 

But  Hoffman,  J.,  in  deciding  the  first  two  cases  above,  says, 
that  "  some  able  judges"  have  inclined  to  hold  that  the  defen- 
dant must  show  clearly  that  the  plaintiff  cannot  succeed.  (See 
11  JK>w;.  10;  10t<^.  449.) 

And  Marvin,  J.,  says,  that  where  the  causes  of  action 
and  of  arrest  are  identical,  the  court  ought  not  to  vacate  the 
order,  except  where  "  there  is  a  very  decided  preponderance 
of  evidence  in  favor  of  the  defendant."  {Frost  v.  M^Carger^ 
-14  How.  142;  and  see  Anon.^  6  AbK  319,  n./  RepubUo  of 
Mexico  V.  De  ArangaiZy  5  Duer,  634.) 

Perhaps  the  best  rule  is  that  laid  down  by  the  Superior 
Court  of  N.  Y.,  in  full  bench,  per  Duer,  J. : 

I.  (1.)  When  an  order  of  arrest  is  founded  upon  extrinsic 
facts,  wholly  v/nconnected  with  the  right  of  the 
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plaintiff  to  maintain  the  action^  the  burden  of  proof 
rests  upon  the  plaintiff. 
(2.)  If  these  facts  are  positively  denied,  and  upon  the 
whole  evidence  remain  in  doubt,  the  defendant  is 
entitled  to  his  discharge. 
(3.)  The  court  should  determine  the  question  preciselj  as 
it  ought  to  be  determined  if  submitted  to  a  jurj. 
II.  (1.)  jBnt  when  the  facts  relied  on,  in  support  of  a  motion 
to  vacate  the  order,  constitute  a  defence  to  the 
action,  and  would,  if  proved,  bar  a  recovery — ^the 
burden  of  proof  is  on  the  defendant. 
(2.)  If  the  defendant  fail  to  satisfy  the  court  that  such 
defence  will  eertamUy  be  established  on  the  trial, 
his  application  for  discharge  ought  to  be  denied, 
because, 
(3.)  The  court  has  no  right  to  say,  upon  doubtful  evidence, 
that  the  plaintiff  cannot  recover  in  the  action. 
{Republic  of  Mexico  v.  DeAremgoiz,  5  Duer,  634, 
641-2.) 
And  where  the  aflBdavits  are  conflicting,  the  court  will  some- 
times order  a  reference  to  take  testimony.  {Barron  v.  Sanfard, 
6  Abb.  320  n.)    This  is  a  very  common  practice  in  the  Ist 
Dist.    (But  see  SteUe  v.  Palmer^  7  Abb.  182.) 

Mere  denials  of  the  plaintiff's  charges  will  not  have  much 
weight,  particularly  if  the  plaintiff  reiterates  his  statements 
on  affidavit.  {Anon.y  6  Abb.  319,  n. ;  BedM  v.  Sturta;  Chit' 
tenden  v.  HvbheU  /  ibid.) 

Sheriff^8  return.'] — ^When  a  defendant  has  been  arrested 
under  subd.  8  of  §  179  of  the  Code,  upon  a  sheriff's  return,  he 
may  controvert  it  in  his  affidavits.  {Manley  v.  Patersonj  8 
Code  Rep.  89.) 

The  fact,  and  not  the  sherrff^s  return^  is  made  by  the  Code 
the  basis  of  arrest,  and  the  defendant  may  show  that  he  acted 
legally  and  properly ;  and  if  bo,  the  court  will  vacate  the 
order.  (Ibid.)  This  decision  is  strongly  supported  by  the 
clause  relating  to  intent^  etc.,  inserted  in  subd.  3,  §  179,  since 
it  was  rendered.  The  sheriff  cannot  possibly  make  a  conclasive 
return  on  the  question  of  the  defendant's  intentions. 
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Absconding  debtor.'] — Where  the  defendant  who  was  charged 
with  obtaining  money  on  a  forged  bill,  and  also  with  intent  to 
leave  the  country,  denied  the  latter  allegation  only,  his  motion 
for  discharge  was  denied.  (Ross  v.  Montefiore^  1  Hurl  &  Nor. 
722.  Compare  Glenton  v.  Clover^  10  Abb.  422 ;  but  see  Gope- 
land  V.  ChUd,  17  Jur.  506 ;  22  L.  J.  [q.  b.]  279.) 

I^onrresidents.1 — When  a  non-resident  avails  himself  of  the 
jurisdiction  of  the  court  to  prosecute  another  non-resident,  and 
seeks  to  arrest  him  under  circumstances  that  indicate  a  desire 
to  annoy  and  inconvenience  the  defendant,  the  court  will  ex- 
amine the  case  with  more  strictness,  if  not  severity,  than  it 
would  use  if  these  suspicious  circumstances  did  not  exist. 
{Byer  v.  Aj/res^  2  E.  D.  Smith,  211.) 

Enticing  within  jurisdictional — A  defendant  will  be  dis- 
charged from  arrest  when  it  appears  that  the  arrest  was  effected 
by  enticing  him  within  the  bailiwick  of  the  sheriff  having  pro- 
cess, by  means  of  false  representations.  {Goujnl  v.  Simonson^ 
8  Abb.  474 ;  and  see  Carpenter  v.  Spooner^  2  Sand.  717 ;  Stein 
V.  Valkenhuysm,  1  Ellis,  B.  &  Ell.  65.) 

Proceedings  in  (mother  State,] — An  order  of  arrest  will  not 
be  vacated  because  an  attachment  has  been  obtained  in  an- 
other State,  upon  the  same  cause  of  action,  and  a  small 
amount  of  property  attached.  {Litha/uer  v.  Turner^  1  Code 
Rep.  N.  S.  210.) 

Motion  without  affidavits.] — If  the  order  is  clearly  bad  in 
form,  or  granted  by  a  judge  without  jurisdiction,  or  upon 
affidavits  which  are  plainly  insufficient,  it  may  be  advisable  to 
move  without  affidavits  on  the  part  of  the  defence. 

In  such  case,  the  plaintiff's  affidavits  are  taken  as  true,  but 
will  be  strictly  construed  against  him.  {Hathom  v.  JTaUy  4 
Abb.  227.) 

Although  the  plaintiff's  affidavits  were  based  upon  informa- 
tion and  belief,  yet  they  may  be  regarded  as  true,  if  not 
denied.    {Union  Bank  v.  Motty  9  Abb.  108  ;  8  id,  150.) 

Motions  upon  irregularity,] — ^The  following  objections  on  the 
ground  of  irregularity  have  been  overruled  : 
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That  the  summons  was  irregular  in  form  when  the  order  was 
granted,  and  amended  afterward,  ^^^n^an  JSank  v.  Moit^  6 
Abb.  316.) 

Tliat  the  summons  was  irregnlarlj  entitled,  held  waived  by 
defendant's  answering.  ^{Bedell  v.  Sturta,  1  Bosw.  634:;  6 
Abb.  319,  n,) 

That  the  plaintiflTs  affidavits  made  out  a  different  case  from 
the  complaint.  ,  {SteUe  v.  Palmer^  7  Abb.  181.) 

But  an  arrest  was  vacated  where  the  plaintiff  united  in  his 
complaint  a  cause  of  action  for  which  the  defendant  conld  not 
be  arrested,  with  one  for  which  he  could  be.  {Lambert  v. 
Snow^  9  Abb.  92.) 

Conditions  vpon  vacating  arrest.'] — ^In  several  cases,  thi 
court  upon  vacating  an  order  of  arrest,  has  required  of  the 
defendant  a  stipulation  that  he  will  not  sue  for  false  imprison- 
ment. {Alden  v.  Sarson^  4  Abb.  102 ;  Northern  R.  i?.  of 
France  v.  Charpentier^  id.  47 ;  Merchants  Bank  v.  JDwight^ 
13  How.  371 ;  Squire  v.  Flynn,  8  Barb.  170.) 

It  seemSy  that  this  condition  can  only  be  required  where  the 
court  has  a  discretion  as  to  granting  the  order.  In  such  cases 
it  is  certainly  valid.    {Decker  v.  Judson^  16  N.  T.  446.) 

Reducing  iaU.] — ^The  N.  Y.  Court  of  Common  Pleas  refused 
to  consider  "some  evidence  in  the  papers  of  the  defendants,  cal- 
culated to  reduce  the  amount  of  their  indebtedness.  The 
amount  is  sworn  to  by  the  plaintiffs.  It  is  not  usual  to  try  the 
merits  on  these  motions."  {Noble  v.  Prescott^  4  E.  D.  Smith, 
141.) 

But  Hoffman,  J.,  in  the  New  York  Superior  Court,  opened 
the  whole  question  of  the  amount  of  indebtedness  upon  motion 
to  reduce  amount  of  bail,  and  conformed  the  latter  to  his  views 
of  the  former. 

His  decision  was  affirmed,  "  with  much  hesitation  and  doubt,*' 
by  the  general  term,  the  bail  in  that  case  still  amounting  to 
$30,000.  {Eep.  of  Mexico  v.  Arangoizj  11  How.  1 ;  S.  C,  5 
Duer,  643.) 

A  second  motion  to  reduce  bail  should  not  be  granted  nnlesa 
new  facts  are  shown.    (  Union  Bank  v.  Mott^  6  Abb.  325.) 
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§  111. 

Notice  of  Motion  to  vacate  Order  of  Arrest. 
[Tiae  of  Came.'] 

Pleabb  take  notiob,  that  on  [the  annexed  affidavits,  and  on] 
all  the  pleadings  and  proceedings  in  this  action,  I  shall  move, 

at  a  special  term  of  this  court,  to  be  held  at  the ,  in 

the  ....  of ,  on  the  ....  day  of  ......  18  .  *., 

at  ...  .  o'clock  in  the  forenoon,  to  vacate  the  order  of  arrest 
granted  in  this  action ;  [and  to  exonerate  the  defendant's  bail.] 
Yours,  etc., 

Chablbs  M.  Jfkkins, 
To  A.  J.  CoLviN,  Esq.,  Defendanfe  Attorney. 

Plaintiff  ^8  Attorney. 


§  112. 

Order  vacating  Arrest. 

[Title  of  Cause.']  [Caption.] 

On  reading  and  filing  notice  of  motion  [and  affidavits  of 

A.  B.  and  C.  D.],  and  on  the  pleadings  and  proceedings  in  this 

action,  on  motion  of  C.   M.  Jenkins,  counsel  for  defendant, 

after  hearing  A.  J.  Colvin,  counsel  for  plaintiff : 

Obdkb^d  :  That  the  order  of  arrest  granted  by , 

on  the  ....  day  of ,  18  .  .,  against  the  defendant 

[naming  him^  if  there  are  several  defendants^  and  an  order  has 
not  issued  against  all]^  be  vacated ;  [and  that  the  bail  hereto- 
fore given  for  the  defendant  be  exonerated  from  liability.] 

E.  F.,  Clerk. 
C.  M.  Jenkins,  Attorney. 


Appeal  from  decision  upon  motion  to  vacate.] — An  appeal 
from  the  decision  upon  this  motion  will  lie  to  the  general  term. 
{Ante,  p.  126,  §  849.) 

But  not  to  the  Court  of  Appeals.  (Court  of  Appeals,  Oeiiin 
V.  Tompkins,  Code  Rep.  N.  S.  415.) 

An  appeal  will  lie  to  general  term  from  an  order  denying"a 
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motion  for  an  ewoneratur  upon  an  undertaking  of  bail.  {Colum- 
hu8  Ins.  Co.  V.  Force^  8  How.  353.) 

Art.  26. — Zidbilities  of  the  Sheriff, 

If,  after  arrest,  the  defendant  escapes  or  is  rescued,  or  bail  is 
not  given  or  justified,  nor  a  deposit  made,  the  sheriff  is  himself 
liable  as  bail.     {ArUe^p.  76,  §  201.) 

Although  bail  is  given,  yet  if  the  sureties  do  not  justify,  the 
sheriff  remains  liable.  {Metcalf  v.  StryJcer^  10  Abb.  12 ;  Buck- 
man  v.  Carrdey^  9  How.  180.) 

The  sheriff  has  all  tlie  rights,  as  well  as  liabilities,  of  bail. 
{Seaver  v.  Oenner^  10  Abb.  256  ;  Sartaa  v.  MarugueSj  9  How. 
188.) 

He  is  liable  for  the  whole  amount  of  the  debt,  and  cannot 
reduce  his  liability  by  showing  the  debtor's  insolvency.  {Met- 
calf V.  Stryker^  10  Abb.  12  ;  but  see  DdLguerre  v.  OrBer^  ibid.) 

Hov)  the  sheriff  may  secure  himself] — He  may, 

1.  Discharge  himself  by  giving  and  justifying  bail,  as  here- 
tofore provided  and  described,  at  any  time  before  final  process 
upon  an  order  or  judgment  in  the  action  ;  {Ante^p.  76,  §201 ; 
and  see  Buckman  v.  Camleyy  9  How.  180.) 

2.  Imprison  the  defendant ; 

8.  Take  a  bond  for  the  jail  liberties. 

He  cannot  secure  himself  in  any  other  way  than  as  above. 
Any  bond,  obligation  or  security  given  for  the  purpose  of 
indemnifying  him,  other  than  regular  bail,  or  bail  for  the  liber- 
ties, is  void.     {Webhers  v.  Blunt^  19  Wend.  188.) 

Art.  27. — Jail  Liberties. 

"  Every  person  who  shall  be  in  the  custody  of  the  sheriff  of 
any  county,  by  virtue, 

1.  Of  any  capias  ad  respondendum  ;"  (order  of  arrest ;)  "  or 

2.  Of  any  execution  in  a  civil  action ;  or 

8.  Of  any  attachment  for  non-payment  of  costs  in  a  civil 
action ;  or, 
4.  In  consequence  of  a  surrender  in  exoneration  of  his  bail; 
Shall  be  entitled  to  be  admitted  to  the  liberties  of  the  jail 


ARREST   AND   BAIL.  605 

Jail  liberties.  Bond  for  jail  liberties. 

which  shall  have  been  eBtablished  in  each  county  accordiDg  to 
law,  upon  execating  a  bond  to  such  sheriff  and  his  assigns/'  as 
follows :   (3  R.  S.  {Uh  ed.)  T33,  [2  id.  434,]) 

The  Supreme  Court  has  not  power  to  order  a  sheriff  to  take 
bail  for  the  jail  liberties;  {Sartas  v.  Marugues^  9  How.  188;) 
nor  to  pass  upon  the  sufficiency  of  such  bail.    {Ibid.) 

The  bond  must  be  executed  by  the  defendant,  with  one  or 
more  sufficient  sureties,  inhabitants  and  householders  of  the 
county,  in  a  penalty  of  not  less  than  double  the  sum  named  in 
the  order  or  in  the  execution.  (3  R.  S.  {5th  ed.)  733  ;  [2  id. 
434;]  §62.) 

The  bond  shall  be  conditioned  that  the  party  shall  remain  a' 
true  and  faithful  prisoner,  and  shall  not  under  any  circumstances 
go  without  the  limits  of  the  jail  liberties,  until  discharged  by 
due  course  of  law.    {Ibid.y  §  63.) 

Every  such  bond  shall  be  valid,  and  held  for  the  indemnity 
of  the  sheriff,  and  of  the  party  at  whose  suit  the  prisoner  shall 
be  confined.    {Ibid.y  §  64.) 

If  the  sheriff  shall  find  that  any  surety  to  such  bond  is  insuffi- 
cient, he  may  commit  the  prisoner  to  close  confinement,  until 
other  good  and  sufficient  sureties  be  offered.    {Ibid.^  §  65.) 


§113. 
Bond  for  the  JaU  Libertiea. 

Know  all  men  by  these  pbesents,  that  we  [Richard  Boe], 

A.  B*  of )  and  0.  D.  of ,  are  held  and  firmly 

bound  unto  (Johu  Kelly),  sheriff  of  the  [city  and]  county  of 

[N«w  York],  in  the  sum  of dollars,  to  be  paid  to  the 

•aid  [John  Kelly],  his  executors,  administrators,  or  assigns ;  for 
which  payment  well  and  truly  to  be  made,  we  bind  ourselves, 
our  heirs,  executors,  and  administrators,  firmly  by  these  pre- 
sents. Sealed  with  our  seals,  and  dated  the  •  •  .  .  day  of 
one  thousand  eight  hundred  and  sixty  •  . 

Whebbas,  the  above  bounden  [Richard  Roe]  is  now  in  cus- 
tody of  the  above  named  sheriff  by  virtue  of  an  order  of  arrest, 
granted  by  the  Hon [a  justice  of  the  Supreme  Court] 
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Jail  liberties.  Bond.  Escape.  Sarrender. 

at  the  complaiDt  of  [Joha  Doe]  for  the  Bum  of  ...  .  dollare, 

on  the  •  •  •  •  day  of last: 

Now  THEBEFX)BE,  the  condition  of  this  obligation  is  snch,  that 
if  the  above  bonnden  [Richard  Boe]  shall  remain  a  true  and 
faithful  prisoner  in  custody  as  aforesaid ;  and  shall  not,  at  any 
time  nor  in  any  manner,  escape  or  go  without  the  limits  and 
boundaries  of  the  liberties  established  for  the  jail  of  the  [city 
and  county  of  New  York],  until  discharged  by  due  course  of 
law,  then  this  obligation'  to  be  void ;  otherwise  to  remain  in 
full  force  and  virtue. 


Sealed  and  delivered 
in  the  presence  of 


BiOHABD  Hob,      [i^s.] 
A.B.  [l-8.] 

CD.  [L.S.] 


JEscc^e.'] — ^The  going  at  large  of  any  prisoner  who  shall  have 
executed  such  bond,  or  of  any  prisoner  who  would  be  entitled 
to  the  liberties  of  any  jail  upon  executing  such  bond,  wUhin 
the  jail  liberties  of  the  county  where  he  is  in  custody,  shall  not 
be  deemed  an  escape.    (3  R.  S.  {5th  ed.)  734 ;  [2  id.  434.]) 

But  in  case  any  such  prisoner  shall  go  at  large  without  the 
liberties  of  such  county,  without  the  assent  of  the  party  at 
whose  suit  he  is  in  custody,  it  shall  be  deemed  an  escape,  and 
a  forfeiture  of  the  bond.    {Ibid.) 

And  the  sheriff  in  charge  shall  have  the  same  authority  to 
pursue  and  retake  such  prisoner  as  if  hQ  had  escaped  from  jaiL 
{Ibid.) 

Surrender.'] — ^The  sureties  in  any  such  bond  may  surrender 
their  principal  at  any  time  before  judgment  rendered  against 
them  on  such  bond.    (3  R.  S.  {5th  ed.)  783  ;  [3  id.  434,]  §  66.) 

But  they  are  not  thereby  exonerated  from  any  liability  in- 
curred before  such  surrender.    {Ibid.) 

Surrender  J  how  made.] — The  bail  may  take  their  principal  to 
the  keeper  of  the  jail,  and  upon  the  written  requirement  of 
such  bail,  the  keeper  shall  take  the  principal  into  custody. 
{Ibid.,  §  67.) 
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Jail  liberties.  Surrender. 

The  keeper  shall  indorse  upon  the  bond  an  acknowledgment 
of  such  surrender.    {Id.  p.  734,  [434],  §  67.)  . 

He  shall  also,  if  required,  give  the  bail  a  certificate  acknow- 
ledging said  surrender.     {Ibid.) 

If  the  keeper  refuse  to  take  the  defendant  into  custody,  when 
properly  required  to  do  so,  the  bail  are  discharged.  {Babb  v. 
Oaklet/,  5  Cal.  93.) 


§    114. 
Sequirement  by  Bail  on  bond  for  the  limita^  that  Principal  be 
taken  into  custody. 

To  J.  L.,  keeper  of  the  jail  in  and  for  the  [city  and]  county 
of  [New  York] : 

We,  A.  B.  and  0.  D.,  sureties  in  a  certain  bail-bond  exe- 
cuted by  us,  together  with  [Richard  Eoe],  of to  [John 

Kelly],  Esquire,  sheriff  of  the  [city  and]  county  of  [Now  York], 

bearing  date  the  -  •  .  .  day  of last,  for  the  purpose 

of  obtaining  for  said  [Bichard  Koe],  then  in  custody  of  said 
sheriff,  jail  liberties  of  said  [city  and]  county,  hereby  require 
you  to  take  the  said  [Bichard  Boe]  into  your  custody,  and  to 
indorse  upon  the  said  bond  an  acknowledgement  of  the  sur- 
render of  our  said  principal.  And  we  also  require  you  to  give 
us  a  certificate  acknowledging  such  surrender. 

IDale.']  A.  B. 

0.  D. 


§115. 
Certificale  of  Swrrevider. 

I,  J.  L.,  keeper  of  the  jail  in  the  [city  and]  county  of  [New 
York.]  hereby  certify,  that  A.  B.  and  C.  D.  of  [said  county,] 
sureties  In  a  certain  bail-bond,  executed  by  them  with  [Bichard 

Boe],  on  the  ...»  day  of last,  to  [John  Kelly]  sheriff 

of  the  [city  and]  ccrtmty  of  [New  York],  for  the  purpose  of  ob- 
taining for  said  [Bichard  Boe]  the  jail  liberties  of  said  [city  and] 
county,  have  this  day  surrendered  said  [Bichard  Boe]  into  my 
custody,  in  exoneration  of  themselves  as  sureties  in  said  bond. 
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Jail  Ubertiea.  Lunatic  prisonen 

And  I  further  certify  that  an  acknowledgment  of  the  surren- 
der  aforesaid,  has  been  hj  me  duly  indorsed  on  said  bond,  ac- 
cording to  the  statute. 

[Date.]  J.  L 


Art.  28. — Zimatio  Defendant. 

If  any  person  held  under  civil  process  become  insane,  the 
county  judge  of  the  county  within  which  he  is  confined,  may 
discharge  him  from  imprisonment,  and  order  him  to  be  sent  to 
the  State  Lunatic  Asylum.     {Laws  1842,  j?.  149,  ch.  135.) 

Notice  of  such  proceeding  must  be  given  to  the  plainliff  or 
his  attorney,  if  within  the  State.    (Ibid.) 

The  plaintiff  may  renew  the  arrest,  on  the  defendant's  return 
to  sound  mind.    {Ibid.) 

There  is  no  other  authority  for  discharging  a  lunatic  prisoner, 
than  this,  and  therefore  no  judge  can  order  such  a  discbarge, 
without  also  ordering  the  prisoner  to  be  removed  to  the  Asy- 
lum. {Bu8h  V.  Pettibone,  4  N.  Y.  [4  Ooms.]  800 ;  Code  Rep. 
N.  S.  264.) 

A  general  discharge,  on  the  ground  of  lunacy,  is  utterly  void, 
and  if  the  defect  appears  on  the  face  of  the  order,  the  sheriff 
must  not  obey  it.    {Buah  v.  Pettibone^  supra.) 
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Existence  and  nature  of  the  proceeding. 


Ohaptee  XXVII. 

NB  EZBAT. 

AEnoLi  1.  Nature  of  the  proceeding. 

2.  Nature  of  demands  on  which  it  may  iamie. 
8.  In  what  cases. 
4.  In  whose  faTor. 

6.  Against  whom. 

fi.  By  whom  granted. 

7.  At  what  stage  of  the  action. 

8.  Notice  of  application. 

9.  Papers  used  on  application. 

10.  The  writ  or  order. 

11.  Execution  of  the  writ 

12.  Discharge  upon  security. 
18.  Discharge  for  cause. 

Aet.  1. — Nature  of  the  Proceeding^ 

It  was  undoubtedly  the  intention  of  the  authors  of  the 
Code  to  dispense  entirely  i^ith  the  writ  of  ne  exeat.  And  the 
language  of  §  178  of  the  Code  may  very  reasonably  cause 
great  doubt  as  to  the  continued  existence  of  this  remedy.  In 
a  note  to  this  section,  the  codifiere  said  that  they  did  not  deem 
it  necessary  to  retain  the  writ  of  ne  exeat.  (See  Co^frCri  IH 
lieportjp.  161.) 

Accordingly  the  K".  T.  Superior  Court  held  that  this  remedy 
was  taken  away  by  the  Code.  (Fuller  v.  Emericy  2  Sand. 
628.) 

But  in  two  judicial  districts,  the  Supreme  Court,  at  general 
term,  held  that  this  remedy  is  not  abolished  or  superseded  by 
the  Code.  {Buahnell  v.  Bushnell,  15  Barb.  399 ;  affirming  S. 
a,  7  How.  393 ;  Forrest  v.  Forrest,  10  Barb.  48 ;  6  How.  125.) 

It  was  not  abolished  by  the  non-imprisonment  act  of  1831. 
{Brawn  v.  Haff,  5  Paige,  239.) 

In  late  instances  it  has  been  allowed,  or  referred  to  as  an 
existing  remedy.  (See  Olenton  v.  Clover j  10  Abb.  422; 
Bogere  v.  Mich.  So.  E.  R.,  28  Barb.  541 ;  Eddy  v.  Beach,  T 
Abb.  18.) 

And  an  act  of  legislature,  passed  in  1854,  distinctly  refers  to 
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Nature  of  the  proceeding.  For  what  demands  allowed. 

it  as  an  existing  writ.  (See  3  li,  S,  {oth  ed.)  334 ;  Zaws  1854, 
ch.  96,  §  12,) 

Assuming  then  that  this  writ  may  still  be  allowed,  we  pro- 
ceed to  consider  its  nature. 

And  Firat^  it  is  not  to  be  confounded  with  any  ordinary  pro- 
cess of  arrest.  Its  object  is  not  directly  to  compel  payment  of 
a  debt,  but  to  retain  jurisdiction  and  control  over  the  person. 
{BtishneU  v.  Buahndl^  15  Barb.  403;  Fiyrrest  v.  Forrest^  10 
Barb.  48.) 

Secondly,  It  is  process  of  the  court.  But  it  may  be  granted 
in  the  form  of  an  order,  though  usually  it  is  a  writ.  {AtCy 
Oen,  V.  MucMoiJo^  1  Price,  289 ;  See  BuahneU  v.  BtcshneUy  16 
Barb.  405.)  Under  the  Code,  it  may  be  advisable  to  adopt  the 
form  of  an  order.     {BushneU  v.  BuskneU^  infra.) 

Thirdly.  While  in  former  times  this  was  a  prerogative  writ, 
it  has  been  treated  in  this  State  as  a  'v^rit  of  right.  {Gihert  v. 
Colt^  Hopk.  499  ;  Oleaaon  v.  Bishy^  Clarke,  555.) 

Fourthly,  This  writ  does  not  assume  to  require  any  payment 
or  security  for  the  payment  of  any  sura  or  the  doing  of  any 
act,  but  solely  to  restrain  an  apprehended  departure  from  the 
State.     (See  form,  jxw^,^.  617.) 

Notwithstanding  the  distinction  drawn  by  the  court  in 
Forrest  v.  Forrest^  mpra^  this  process  is  uniformly  spoken  of  as 
equitable  bail.  And  indeed  the  diflference  between  this  pro- 
cess and  ordinary  arrest  and  bail  is  rather  slight.  (See  De 
Rivafinoli  v.  Corsetti^  4  Paige,  271 ;  Mitchell  v.  Bunchy  2  id. 
617  ;  Gleason  v.  Biah/y  Clarke,  556 ;  Dick  v.  Swinton^  1  Ves. 
&  Bea.  371.) 

Art.  2. — Nature  of  Demands  upon  which  the  Writ  may  issue. 

In  general,  the  demand  sought  to  be  enforced  mnst  be  an 
equitable  one  only,  but  there  are  two  exceptions  to  tins  rule. 
One  is  a  demand  for  alimony,  and  the  other  a  disputed 
account.  (2  Story^s  Ec[.  Jv/r.  §  1471 ;  cited  in  Bushndl  v. 
BushneU^  15  Barb.  400 ;  and  see  Denton  v.  Denton^  1  Johns. 
Ch.  364 ;  Pratt  v.  WeUs^  1  Barb.  426 ;  Seymowr  v.  Hazard, 
1  Johns.  Ch.  1.) 

It  must  be  a  money  demand,    {Cowdin  v.    CSram,  3  Edw. 
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For  what  demands  allowed.  In  what  cases. 

Ch.  232 ;  Cock  v.  Rome,  6  Ves.  283 ;  and  see  Blaydes  v. 
Calvert,  2  Jac.  &  W,  213.) 

Oonseqnentlj  it  cannot  be  allowed  in  an  action  for  specific 
performance,  unless  such  performance  consist  of  paying  money 
due.    {Hid.  /  but  see  Oleason  v.  Bisby,  Clarke,  559.) 

It  cannot  be  allowed  on  a  demand  upon  which  the  defendant 
might  be  held  to  bail  at  law.  {Pratt  v.  WeUe^  1  Barb.  426  ; 
Hhodes  V.  CcmamSy  6  Band.  [Va.]  192.)  Except  in  an  action 
for  an  accounting.    {Porter  v.  Spencer,  2  Johns.  Ch.  169.) 

The  debt  must  be  dtie.  And  therefore  the  writ  cannot  issue 
to  protect  an  accruing  debt,  or  contingent  claim.  {Seymour  y. 
Hazard,  1  Johns.  Ch.  1 ;  Boehm  v.  Wood,  Turn.  &  Bus.  343 ; 
Cock  V.  Borne,  6  Ves.  283 ;  see  Rhodes  v.  Cousma,  6  Band. 
[Va.]  192;  Oihhs  ^.Memaud,%  Edw.  Ch.  483 ;  Brown  v.  Haff, 
5  Paige,  241.) 

But  in  one  case,  after  very  marked  hesitation,  it  was  allowed 
in  favor  of  a  surety  against  whom  judgment liad  been  recovered 
and  who  was  paying  by  installments.  {Sealy  v.  Laird,  3  Swanst. 
868,  noie^j 

The  writ  may  issue  to  enforce  a  debt  contracted  abroad. 
{Mitchdi  v.  Bunch,  2  Paige,  606;  Woodward  v.  SchatzeU, 
8  Johns.  Ch.  413.) 

Aet.  3. — Jn  what  Cases  the  Writ  may  issue. 

The  only  object  of  the  writ  being  to  retain  the  person 
within  the  jurisdiction  of  the  court,  it  can  only  be  allowed 
where  it  appears  satisfactorily  that  the  defendant  intends  to 
leave  the  State.  As  to  the  degree  of  proof  required  by  the 
court  to  show  this  intention,  see  Abt.  9,  jpost,p,  616. 

Under  the  Code.] — ^The  only  cases  in  which  a  ne  exeat  has 
been  granted,  since  the  enactment  of  the  Code,  are  as  follows : 

In  au  action  for  divorce  and  alimony.  {BushneU  v.  Bush- 
nell,  7  How.  389 ;  15  Barb.  399  ;  Forrest  v.  Forrest,  5  How. 
125  ;  10  Barb.  48.) 

In  an  action  for  accounting  between  partners,  or  their 
representatives.  {Fuller  v.  Em^ric,  2  Sand.  626  ;  see  Eddy  v. 
Beachjl  Abb.  18.  In  these  cases,  however  the  writ  was  dis- 
charged.) 
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In  wbAt  eiMi  allowed.  In  whoae  favor. 

In  an  action  against  an  executor  for  an  account  {OlenUn^ 
r.  Clover^  10  Abb.  422.) 

It  seemsj  that  a  non-resident  debtor  might  be  compelled  bi 
means  of  this  writ  to  apply  property  out  of  the  jurisdiction  o 
the  courts,  to  the  payment  of  his  debts.  {Rogers  v.  Jfieh.  & 
H.  R.,  28  Barb.  541 ;  see  MitoheU  v.  Bunch,  2  Paige,  606.) 

Before  the  Code."] — After  the  enactment  of  the  non-impri 
•onment  law  of  1831,  Whittlksbt,  Y.  C,  laid  it  down  as  a 
rule,  that  a  ne  exe(U  would  not  be  allowed  in  actions  wherein 
the  judgment  could  not  be  enforced  by  process  against  the 
pjsrson.    {Gleaeon  v.  Bisby,  Clarke,  659.) 

But  the  language  of  Walwobth,  Oh.,  in  an  earlier  case,  seems 
to  imply  the  contrary.     (See  Brown  v.  Baff,  6  Paige,  240.) 

A  creditor's  action  was  considered,  before  the  Code,  a  pro- 
per case  for  granting  the  writ,  as  the  defendant  is  required  tc 
obey  the  judgment  of  the  court  for  conveyances,  sales,  etc.,  ir 
satisfaction  of  the  debt,  and  obedience  can  certainly  bi 
enforced  by  attachment.  {EUingwood  v.  Stevenson,  4  Sand.  Ch. 
866;  MitcheU  y.  Bunch,  2  Paige,  606;  Oleason  y.  Bisby, 
Clarke,  559.) 

Where  the  defendant  in  an  action  at  law  had  given  bail,  but 
was  about  to  remove,  with  his  bail,  from  the  State,  Kent,  Ch., 
granted  a  ne  exeat,  placing  it  upon  the  necessity  of  the  case,  to 
prevent  a  total  failure  of  justice.  {Porter  v.  Spencer,  2  Johns. 
Oh.  169.) 

Dovbtfvl  cases^ — If  the  equity  of  the  complaint  be  a  mat- 
ter of  serious  doubt,  a  ne  exeat  cannot  be  sustained.  {Jenkins 
V.  Parkinson,  2  Myl.  &  K.  13 ;  Broum  v.  Saf,  5  Paige,  242.) 

Arrest  a  second  timeJ] — Whether,  a  writ  having  been  dis- 
charged on  a  point  of  practice,  the  defendant  can  be  arrested 
on  a  second  writ  for  the  same  cause — query  t  {Hopkin  v. 
Eopkin,  10  Hare,  App.  ii.) 

Aet.  4. — In  whose  Faiwr  granted. 

We  are  not  aware  of  any  American  cases  except  one,  in 
which  a  ne  exeat  was  granted  in  favor  of  a  defendant ;  {JDun- 
ham  V.  Jackson,  1  Paige,  629 ;)  and  only  three  such  cases  are 
recorded  in  the  English  books,  none  of  which  would  be  pre- 
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In  whose  faTor  granted.  Against  wboin. 

. s- i 

cedents  in  this  State.     (See  Stewart  v.  Stewart^  1  Ball  &  B.  73 ; 

Zlayd  V.  Cardy^  Prec.  Ch.  171 ;  DoneU  caas^  1  Peere  Wms.  263.) 

Kent,  Ch.,  doubted  the  propriety  of  granting  it  to  a  defen- 

lant  without  a  cross-bill.    {Mattocks  v.  Tremam^  3  Johns. 

Oh.  77.) 

Non-residentaJ] — A  non-resident  plaintiff  coming  into  the 
State  only  for  the  purpose  of  suing,  cannot  have  a  ne  exeat, 
(jSmith  V.  JVethersoley  2  Euss,  &  M.  450.) 

The  writ  has  been  allowed  in  favor  of  a  non-resident,  but 
the  reports  do  not  show  what  was  the  nature  of  the  plaintiff's 
temporary  stay  in  the  country.  {Mitchell  v.  Bunchy  2  Paige, 
607 ;  Orant  v.  Orcmt^  3  Rnss.  598 ;  Atkinson  v.  Leonard^  3 
Brown  C.  C.  218 ;  see  Wood/u>ard  v.  SchoLzelZ^  3  Johns.  Ch.  412.) 

Eldon,  Ch.,  said  there  was  no  instance  of  its  being  allowed 
where  tlie  plaintiff  was  not  within  the  jurisdiction  of  the  court,' 
and  discharged  a  writ  on  that  ground.    {Hyde  v.  WhUjMd^ 
19  Ves.  343.) 

Art.  5. — Against  whom  granted. 

This  writ  is,  of  course,  chiefly  issued  against  a  defendant, 
and  whether,  since  the  passage  of  the  non-imprisonment  law, 
and  amendments  thereto,  especially  the  act  of  1847,  abolishing 
imprisonment  for  costs,  there  could  be  a  case  in  which  a  ne 
exeat  might  issue  for  the  benefit  of  a  defendant,  is  questionable. 
The  only  New  York  case  of  the  kind  {Dunham  v.  Jackson^  1 
Paige,  629,)  was  a  case  of  costs. 

Possibly,  in  a  case  where  the  defendant  is  entitled  to  affirma 
tive  relief  of  an  equitable  nature,  he  might  have  this  wriL 
We  conceive  that  if  in  an  action  for  divorce  brought  by  the 
husband^  the  wife  recovered  alimony  and  costs,  she  might  have 
a  ne  exeat  as  properly  as  if  she  were  the  plaintiff. 

The  writ  may  issue  against  a  non-resident  temporarily  in  the 
State.  {iPNamara  v.  Dwyer^  7  Paige,  239  ;  MitcheU  v.  Bunohy 
2  id.  606 ;  OibeH  v.  CoU,  Hopk.  496 ;  Wood'vbard  v.  SchatBeU^ 
8  Johns.  Ch.  412 ;  Atkinson  v.  Zeonard^  8  Brown  C.  C.  218. 
See  Anon,j  4  De  Gex  &  Sm.  547.) 

£ij)ON,  Ch.,  refused  to  grant  it  against  a  married  adminis- 
tratrix.   {PanneiU  v.  Tayler^  Turn.  &  Buss.  96 ;  but  see  Moore 
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Bj  whom  granted.  At  what  stege  of  action. 
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y.  Eudson^  6  Madd.  218;   Jemegan  v.  Olaase^  3  Atk.  409; 
Ambl.  62 ;  Dick.  107.) 

Abt.  6. — By  whom  graivted. 

No  regalation  has  been  made  on  this  subject  since  the  conrt 
of  Chancery  was  abolished.  The  practice  in  that  court  allowed 
a  ne  exeat  to  be  issued  by  any  officer  authorized  to  grant  an  in- 
junction.   (1  Barb.  Ch.  Pr.  649.) 

By  analogy,  it  may  be  presumed  that  this  writ  can  be  granted 
by  a  judge  of  the  court  in  chambers,  or  the  county  judge  of  the 
county  where  the  action  is  triable. 

"Whether  an  order  of  ne  exeat  (see  post^  p.  616,)  can  be 
granted  by  a  judge  out  of  court  (except  in  the  first  district),  we 
Tery  much  doubt. 

Art.  7. — At  what  Stage  of  the  Action  the  Writ  may  issue. 

It  was  formerly,  (and  still  is.  where  the  old  equity  practice 
is  maintained,)  a  well  settled  rule  that  this  writ  could  not  issue 
until  the  complaint  was  filed.  The  reason  of  this  was,  that  in 
Chancery  a  suit  was  not  commenced  until  the  bill  was  filed, 
and  therefore  no  indictment  would  lie  for  perjury  on  an  affida- 
vit made  before  filing  the  bill.  {Hughes  v.  Ryaii^  Beatty,  327 ; 
Anon.^  6  Madd.  277 ;  see  Carlisle  v.  Jones^  Wall.  Lyn.  126.) 

As  an  action  under  the  Code  is  commenced  by  service  of  a 
summons,  this  rule  is  no  longer  in  force,  but  a  summons  must 
be  issued  before  the  writ  can  be  allowed.  {Bushnell  v.  Bush- 
nellj  7  How.  391 ;  see  Georgia  Lmnber  Co*  v.  BissdL^  9  Paige, 
225.) 

The  writ  may  issue  at  any  period  after  the  commencement 
of  the  suit.    {Dunham  v.  Jackson^  1  Paige,  629.) 

Alirfwny  cases^ — ^In  this  State,  con^ary  to  the  English  prac- 
tice, the  writ  may  be  allowed  upon  a  claim  for  alimony,  before 
any  decree  for  alimony  has  been  granted.  {Forrest  v.  JBorresij 
10  Barb.  64;  5  How.  125;  Denton  v.  Denton^  1  Johns.  Oh. 
364.) 

Art.  8. — Notice  of  Application. 

The  writ  may  be  granted  without  notice  if  the  defendant  has 
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not  appeared,  but  the  rules  of  Chancery  required  notice  to  be 
given  after  appearance. 

Probably  the  same  rule  would  be  applied  now. 

The  notice  must  be  of  the  usual  period  of  eight  days,  unless 
an  order  to  show  cause  be  obtained. 

The  foTTjfh  of  notice  may  be  similar  to  that  on  an  application 
for  an  injunction.     (See  chap,  xxx.) 

Art.  9. — Papers  on  Application, 

ComplaintJ] — In  chancery,  the  complaint  must  pray  for  the 
writ,  and  it  will  not  be  granted  without  such  prayer,  where  the 
facts,  upon  which  it  is  asked,  were  known  to  the  plaintiff  when 
he  filed  his  bill.    {Sharp  v.  Taylor,  11  Sim.  60.) 

But  if  the  plaintiff  learns,  during  the  pendency  of  the  action, 
that  the  defendant  intends  to  leave  the  State,  he  may  have  the 
writ  without  the  prayer  in  the  complaint.  {Bamed  v.  I/dng, 
13  Sim.  257;  Moore  v.  Hudson,  6  Madd.  219;  CoUinaons 
case,  18  Ves.  353.) 

We  think  that,  under  the  Code,  the  complaint  has  nothing 
to  do  with  provisional  remedies,  and  that  it  need  not  contain  a 
prayer  for  this  writ. 

Affidavits.] — ^The  application  is  usually  founded  upon  affi- 
davits. 

The  plaintiff  mast  himself  make  an  affidavit  in  ordinary 
cases.  But  where  the  plaintiff  is  a  lunatic,  the  oath  of  his 
committee  is  sufficient.    {Stewart  v.  Gfraham,  19  Ves.  312  ) 

The  plaintiff  must  swear  positively  that  the  defendant  is 
indebted  to  him.  {Gibert  v.  Colt,  Hopk.  600;  Thomey,  Hal' 
«ey,  7  Johns.  Ch.  192 ;  Jackson  v.  Petrie,  10  Ves.  166.) 

Matters  other  than  the  amount  of  the  debt,  or  corroborative 
of  the  plaintiff,  may  be  proved  by  a  third  person.  {CoUinson^s 
case,  18  Ves.  353;  see  Bushnell  v.  BushneU,  7  How.  390; 
Hyde  v.  Whitfield,  19  Ves.  344.) 

Except  in  matters  of  account,  the  affidavit  must  be  positive 
as  to  the  a/mov/nt*  And  in  such  matters,  it  must  be  positive  to 
the  existence  of  a  debt,  though  the  sum  may  be  stated  upon 
belief.    {Thome  v.  Halsey,  7  Johns.  Ch.  193 ;  Boehm  v.  Wood, 
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Tnrn.  &  Russ.  344;  see  Amainck  v.  BarUay^  8  Ves.  694; 
Mattocks  V.  Tremam^  3  Johns.  Oh.  75.) 

The  court  will  refuse  or  discharge  a  writ  even  when  the  affi- 
davit is  positively  sworn  to,  if  it  appear  that  the  plaintiff  conld 
not  possibly  have  had  personal  knowledge  of  the  matter. 
(Roddam  v.  JETetherinfftmj  5  Ves.  95  ;  see  Moore  v.  Cahei%  9 
How.  474 ;  Onion  Bank  v.  Mott^  6  Abb.  318.) 

It  must  be  shown  explicitly  and  clearly  that  the  defend- 
ant is  about  to  leave  the  State.  There  ought  to  be  a  positive 
affidavit  of  a  threat  or  purpose  to  go  abroad.  {MattocJcs  v, 
Tremainy  3  Johns.  Ch.  76 ;  Barley  v.  Nioholsony  1  Dm.  & 
Warr.  70 ;  Oldham  v.  Oldham,  7  Ves.  410 ;  Mchaa  v.  Zance, 
id.  417.) 

An  affidavit  showing  circumstances  authorizing  the  inference 
that  the  defendant  is  about  to  leave  the  State,  is  sufficient 
{Buahnell  v.  BushneU,  7  How.  390 ;  see  Hyde  v.  Whitfidd^ 
19  Ves.  344.) 

It  must  be  stated  that  the  debt  will  be  endangered  by  tlie 
defendant's  going  abroad.  {Mattocks  v.  Tremain^  3  Johna.  Ch. 
76 ;  Boehm  v.  Woody  Turner  &  Euss.  844 ;  TomUnson  v. 
Harrisony  8  Ves.  83.) 

It  need  not  be  sworn  that  he  is  going  abroad  irmnediatdtfy 
or  for  the  purpose  of  avoiding  the  debt  {Boehm  v.  Wood^ 
Turn.  &  Russ.  344 ;  Tomlinson  v.  nwrrison,  8  Ves.  33  ;  Mches 
V,  Lance,  7  Ves.  417.) 

PetiHon.] — The  application  was  frequently  made  on  peti- 
tion, instead  of  affidavit  (See  Boehm  v.  Wood,  Turn.  &  Rnaa. 
835.) 

In  such  case,  it  is  sufficient  to  say  that  the  same  facts  must 
be  shown  as  in  an  affidavit,  and  that  it  must  be  sworn  to. 
(Ibid.) 

AnswerJ] — ^Where  the  affidavits  were  insufficient,  but  the 
answer  admitted  a  part  of  the  debt  claimed,  the  writ  was  re- 
tained as  to  such  sum.  {Gibert  v.  CoU,  Hopk.  500  ;  Hoddatn 
V.  Hetherington,  5  Ves.  95 ;  see  Jones  v.  Sampson,  8  Ves.  593.) 

Jt  seemsy  that  it  might  be  allowed  npon  the  answer  only,  if 
that  showed  facts  to  warrant  it    {Ibid.) 
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Otiier  proof. '\ — ^The  affidavit  of  indebtedness  is  not  material, 
where  a  referee's  report  for  a  certain  amount  has  been  confirmed. 
{fiMvMonh  casey  18  Ves,  353 ;  JStchea  v.  Zance,  7  Yes.  417.) 

Abt.  10.— The  Writ  or  Order. 

The  court  of  Chancery  always  granted  this  remedy  in  the 
form  of  a  writ,  but  the  Exchequer  granted  it  in  the  form  of  an 
order.  It  seemSy  that  either  form  may  be  adopted  in  this 
&t2L\,e.  ^{BuahneU  v.  BushneU,  15  Barb.  405;  Forrest  v.  Far- 
restj  10  id.  48.) 

In  order  to  avoid  all  difficulty  under  the  Code,  the  latter 
form  seems  advisable.    {Ibid.) 

The  ground  on  which  the  writ  issued  in  Chancery,  was 
always  stated  in  the  body  of  it.  (Hyde  v.  Whitfield^  19  Ves. 
S45.) 


§117. 
Writ  of  Ne  Mxeat. 

Wit  |t0irU  Bf  \\t  SlJttt  Bf  lltto  |0r!t : 

To  the  Sheriff  of  the  county  of ,  greeting  : 

Whkbeas,  it  is  represented  to  us,  in  our  [Supreme]  court,  on 
the  part  of  A.  B.,  plaintiff,  against  C.  D.,  defendant  (amongst 
other  things),  that  the  said  defendant  is  greatly  indebted  to  the 
said  plaintiff,  and  designs  quickly  to  go  into  parts  without  this 
State,  as  by  oath  made  on  that  behalf  appears,  which  tends  to 
the  great  prejudice  and  damage  of  the  said  plaintiff. 

Therefore^  in  order  to  prevent  this  injustice,  we  hereby 
command  yon,  that  without  delay  you  cause  the  said  C.  D.  to 
come  personally  before  you,  and  give  sufficient  bail  or  security 

in  the  sum  of dollars,  that  he,  the  said  C.  D.,  will 

not  go  nor  attempt  to  go  into  parts  without  this  State,  without 
leave  of  our  said  court.  And  if  the  said  C.  D.  shall  refuse  to 
give  such  bail  or  security,  then  you  are  to  commit  him  to 
the  jail  of  your  county,  there  to  be  kept  in  safe  custody 
until  he  shall  do  it  of  his  own  accord ;  and  when  you  havo 
taken  such  security,  you  are  forthwith  to  make  and  return  a 
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certificate  thereof  to  us,  in  our  said  Sapreme  Court,  distinctly 
and  plainly  under  your  hand,  together  with  this  writ. 
Witness,  the  Hon.  [William  W.  Campbell],  justice  of  our 

said  Supreme  Court,  at  the this  ....  day  of  ....  ., 

in  the  year  one  thousand  eight  hundred  and  sixty. 

K  F.,  Clerk. 
IIenry  R.  MraATT, 

Plaintiff  ^s  Attorney. 


§118. 
Order  in  the  nature  of  Ne  Exeat. 
[Title  of  CavseJ]  [Caption.'] 

On  reading  and  filing  the  aflBdavit  of  A.  B.,  the  plaintiff  in 
this  action,  and  on  motion  of  E.  F.,  counsel  for  the  said  plain- 
tiff, 

Obdkbed:  That  the  defendant,  C.  D.,  do,  within  [seven] 
days  after  service  of  this  order,  give  security  in dol- 
lars, with  proper  sureties,  to  'be  approved  by  a  judge  of  this 
court,  not  to  depart  from  this  State  without  appearing  in  this 
action,  and  performing  such  order  or  decree  as  shall  hereafter 
be  awarded  by  this  court ;  otherwise  an  attachment  to  issue 
without  further  motion. 

[Signature  of  Clerk  and  Attorney^] 


This  is  substantially  the  form  used  in  the  English  Court  of 
Exchequer. 

Art.  11. — Execution  of  the  Writ. 

The  writ  must  of  course  be  served  by  the  sheriff  of  the 
county  in  which  the  defendant  is  found. 

If  the  ne  exeat  is  in  the  form  of  an  order,  a  copy  of  the  aflBda- 
vits  should,  be  served  with  it,  as  in  the  case  of  an  order  of 
arrest,  injunction,  etc.  But  as  the  rules  already  laid  down 
relative  to  such  orders  would  probably  be  held  applicable  to 
an  order  of  ne  exeat^  we  refer  to  them,  (see  ante^p.  ^81),  and 
shall  treat,  in  this  and  the  ensuing  articles  of  this  chapter,  of 
the  writ  only. 
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The  sheriff  must  take  a  bond  to  himself  as  directed  by  the 
writ.  The  penalty  must  be  the  sum  marked  in-  the  writ,  and 
not  double  the  amount.    {Gribert  v,  CoU,  Hopk.  500.) 

The  sheriff  proceeds  according  to  his  own  discretion,  and 
upon  his  own  responsibility,  in  the  execution  of  this  writ.  He 
is  the  sole  judge  of  the  sufficiency  of  the  sureties,  and  may  re- 
fuse to  accept  a  deposit  of  the  amount  in  a  bank,  subject  to  the 
order  of  the  court.-  {Boehm  v.  Wood^  Turn.  &  Euss.  340 ;  see 
Brayton  v.  Smithy  6  Paige,  490.) 

It  seemSy  that  he  can  sue  upon  the  bond  without  leave  of  the 
court,  and,  indeed,  that  the  court  has  no  power  to  hear  a  mo- 
tion for  leave  to  sue.  {Ibid.;  but  see  Harris  v.  Hardy ^  3 
Hill,  394.) 


§119. 
Bond  to  the  Sheriff. 

Kkow  all  men  by  these  presents,  that  we7  C.  D.,  J.  K.,  and 
L.  M.,  [all  of  the  city  of  Utica,]  are  held  and  firmly  bound 

unto  T.  Z., sheriff  of  the  county  of  [Oneida],  in  the 

sum  of dollars,  to  be  paid  to  the  said  T.  Z.,  or 

assigns ;  for  which  payment,  well  and  truly  to  be  made,  we 
bind  ourselves,  our  heirs,  executors  and  administrators,  jointly 
and  severally,  firmly  by  these  presents. 

Sealed  with  our  seals,  and  dated  the  ....  day  of 

Whereas,  the  above  named  C.  D.  has  been  arrested  upon  a 
writ  of  ne  exeatj  issued  out  of  the  Supreme  Court  of  the  State 
of  New  York,  in  a  cause  therein  pending,  wherein  A.  B.  is 
plaintiff,  and  the  said  C.  D.  defendant,  and  is  now  in  custody 
of  the  said  sheriff  by  virtue  thereof. 

Now,  the  condition  of  this  obligation  is  such,  that  if  the 
said  C.  D.  shall  not  go,  nor  attempt  to  go  from  this  State  with- 
out leave  of  the  said  Supreme  Court,  then  this  obligation  to  be 
void,  otherwise  to  remain  in  full  force  and  virtue. 

[Signatures  and  seals.} 

[Svhscribing  vntness."} 
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If  no  Buch  bond  is  given,  the  sheriff  must  of  coarse  keep  the 
defendant  in  custody,  and  state  the  fact  in  his  return. 

The  defendant,  by  giving  this  bond,  does  not  preclude  himself 
from  moving  to  discharge  the  writ  on  the  ground  that  it  was 
improvidently  or  erroneously  issued.  {Je9up  v.  HUl^  7  Paige, 
96.) 

Abt.  12. — Discha/rge  upon  Security, 

It  is  a  matter  of  course  to  discharge  the  writ,  upon  the  defen- 
dant giving  security  to  render  himself  amenable  to  the  process 
of  the  cour^  pending  the  suit,  and  to  such  as  may  be  issued  to 
compel  a  performance  of  the  final  decree.  {M^Namara  v. 
Dwyery  7  Paige,  244 ;  MitcheU  v.  Bunch,  2  id.  617,  621.) 

This  application  must  be  made  on  the  usual  notice  to  the 
plaintiff,  giving  him  the  names  of  the  sureties.  {Oeorgia  Lumr 
her  Co.  V.  Bissell^'d  Paige,  226  ;  MUoheU  v.  Bunchy  supra.) 

This  undertaking  is  so  closely  analogous  to  the  ordinary  bail 
upon  arrest,  that  we  may  safely  refer  to  the  chapter  on  that 
subject  as  a  guide.    (S^e  a/rUe^  p.  581.) 

By  giving  this  security,  the  defendant  waives  all  objections 
to  the  allowance  or  form  of  the  writ.  {Jesup  v.  SiU^  7  Paige, 
96.) 

Deposit  with  receiver.] — Where  a  specific  fund  is  claimed, 
the  defendant  may  be  discharged  upon  transferring  the  same  to 
a  receiver.    (See  Olenton  v.  Clover,  10  Abb.  422.) 

Aet.  13. — Discharge  for  Cause. 

The  practice  in  chancery,  upon  a  motion  to  discbarge  a  ne 
eofeat  as  irregularly  or  improvidently  issued,  was  substantially 
similar  to  that  on  a  motion  to  dissolve  an  injunction.  (See, 
therefore,  ^<?«<,  chap,  xxx.)    * 

Affidavits  may  be  used  on  both  sides.  (Cowdin  v.  Cram, 
8  Edw.  Oh,  238 ;  Flack  v.  ITolm,  1  Jac.  &  W.  414 ;  see  Glenr 
ton  V.  Clover,  16  Abb.  422.) 

But  a  mere  denial  of  the  plaintiff's  affidavit  will  not  suffice 
to  obtain  a  discharge.  (  Whitehouse  v.  Partridge,  3  Swanst. 
875  ;  Jones  v.  AUphsur,  16  Ves.  470 ;  Amsinck  v.  Barldey^ 
8  Ves.  694.) 
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Discharge  of  ne  exeat.  Of  the  action  for  chattels. 

Nor  is  it  sufficient  to  denj  that  the  defendant  was  about  to 
leave  imrnediatdy^  and  allege  that  he  has  given  np  all  intention 
of  leaving.  He  should  show  substantial  reasons  for  supposing 
that  he  will  remain.  {Glenton  v.  Clover^  10  Abb.  423 ;  com- 
pare JRoss  V.  Montefiore^  1  Hurl.  &  Nor.  722.) 

An  insolvent  discharge,  including  the  debt  claimed,  is  suf- 
ficient ground  for  discharging  the  writ,  and  the  court  will  not 
look  behind  it.    {O'Cormor  v.  Debraine^  3  Edw.  Ch.  230.) 

The  motion  may  be  made  after  giving  security  to  the  sheriff 
but  not  after  the  writ  has  been  discharged  upon  security  as 
heretofore  prescribed.    {Jemp  v.  HiU^  7  Paige,  96.) 


Chaptbb  XXVIII. 

SEQUISinON  OF  PBKSONAL  PBOFKBTT. 

Abticli  1.  Nature  of  the  action  in  which  this  remedy  ia  allowed. 
2.  Requisition  of  possession  pending  suit. 
8.  What  property  maj  be  thus  claimed. 
4.  The  afBdatit 
6.  Seonrity  bj  plaintiiT. 

6.  JostiAoation  of  plaintifTs  soreties. 

7.  Duties  of  the  sherifiT. 

8.  Re-deliTery  to  defendant 

9.  Security  by  defendant 

10.  Claim  of  property  by  a  third  party. 

11.  Arrest  in  case  of  willful  concealment. 

* 

Art.  1. — Nature  of  the  Action  in  which  this  remedy  is  allowed. 

This  remedy  is  allowed  only  in  actions  to  recover  the  posses- 
sion of  personal  property.  {Ante^j^.  77,  §  206.)  The  action  is 
now  generally  known  as  an  action  for  chattels. 

The  plaintiff  may  sue  either  for  the  jposseesion  of  his  pro- 
perty, or  for  the  vahie  of  it.  But  he  cannot  have,  nor  ask  for, 
both.  {MaxweU  v.  Famam^  7  How.  236 ;  Chappd  v.  Shinner^ 
6  How.  838 ;  see  Morris  v.  Heofordy  18  N.  T.  657.) 

Having  made  his  choice,  he  must  abide  by  it.  He  cannot 
sue  first  in  one  form  and  afterward  in  anoUier.  {Morris  v. 
Bexford,  18  N.  Y.  557.) 

When  therefore  the  complaint  demands  judgment  for  the 
value  of  the  property,  the  remedy  provided  in  this  chapter 
cannot  be  allowed.    {Seymour  r.  Van  Ouren^  18  How.  94 ; 
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Chappel  V.  Skinner^  6  How.  238 ;  Dows  v.  Oreen,  3  How. 
377;  Spalding  v.  Spalding,  3  How.  299.) 

The  action  for  chattels,  and  the  remedy  provided  by  this 
section,  are  intended  as  a  substitute  for  the  former  action  of 
replevin.  {Northei^i  R.  M.  of  Frances.  Carpentier^  4  Abb. 
61 ;  SochuyeU  v.  Saunders^  19  Barb.  481 ;  IVGvrdy  v.  £rau>nj 
1  Duer,  105;  Roberts  v.  Randd,  3  Saud.  713 ;  6  How.  832; 
ChappeU  V.  Skinner^  6  How.  389.) 

The  old  practice  in  replevin  may  be  resorted  to , wherever 
the  Code  does  not  provide  a  method  of  proceeding,  (  WU9on 
V.  Wheeler^  6  How.  50 ;  see  Northern  R.  R.  of  France  v. 
Carpentierj  4  Abb.  51 ;  Brochway  v.  Bumap^  16  Barb.  314.) 

Against  whom  the  action  lies.] — As  the  right  of  action  in 
this  form  involves  the  right  to  this  remedy,  it  is  important  to 
consider  the  general  principles  on  which  snch  a  right  of  action 
depends. 

It  is  held  by  the  N.  Y.  Superior  Court,  that  this  action 
cannot  be  maintained  against  a  party  who  has  not,  at  the  time 
of  initiating  the  proceedings,  the  possession,  in  fact  or  in  law, 
and  the  practical  control  of  the  property  claimed.  {Roberts  v. 
Randelj  3  Sand.  716  ;  5  How.  335 ;  see  to  same  effect,  Elwood 
V.  Smithy  9  How.  529  ;  Reimer  v.  Nagd^  1  E.  D.  Smith,  256 ; 
Code  Rep.  N.  S.  219.)* 

On  the  other  hand,  the  Supreme  Court  holds  that  the  action 
may  be  maintained  against  a  defendant  who  wrongfully  dis- 
posed of  the  property  claimed,  before  the  commencement  of 
legal  proceedings.  {Brake  v.  Wakefield^  11  How.  112 ;  Brock- 
way  V.  Bumapj  16  Barb.  311 ;  rev'g  S.  C.  12  id.  347 ;  Van 
Neste  V.  Conover^  5  How.  148 ;  approved,  Ward  v.  Woodbum, 
27  Barb.  353 ;  Savage  v.  Perkins^  11  How.  22 ;  and  see  Ely 
V.  Ehle,  3  N.  Y.  [3  Comst.]  509 ;  AUen  v.  Crary,  10  Wend. 
349 ;  Gary  v.  Hotaling,  1  Hill,  811.) 

On  reviewing  all  the  decisions,  and  carefully  examining  the 
actual  facts  of  the  cases  which  were  before  the  conrts  for 
decision,  our  conclusion  npon  this  pqint  is,  that  all  which  was 
really  decided  in  the  precediug  cases  may  be  reconciled  in  the 
following  manner : 

«  The  Supreme  Court  (let  dist,  gen.  t.)  has  just  decided  in  aocorduoe  with  this 
rule  {Na9h  t.  FrtdniekB^  Dec.  1860.)    Borhbt,  J.,  diasented. 


I 
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In  what  action  allowed.  Action  for  chattels. 

* 

1.  That  an  action  in  the  nature  of  replevin  may  be  brought 
against  a  party  who  had  wrongfully  disposed  of  the  property 
before  the  commencement,  or  even  before  he  had  reason  to 
apprehend  the  commencement,  of  such  an  action. 

2.  That  the  remedy  provided  by  this  chapter  may  be 
adopted  in  such  case ;  but, 

3.  That  on  the  sheriff's  return  of  "  not  found,"  the  plaintiff 
cannot  arrest  the  defendant  under  subdivision  3  of  section  179 
of  the  Code,  although  he  may  arrest  him  under  subd.  1. 

This  action  cannot  be  maintained,  where  the  defendant 
offered,  before  the  commencement  of  the  action,  to  restore  the 
property  unconditionally,  although  he  did  not  offer  to  pay 
damages  for  the  detention.     {Savage  v.  PerhinSy  11  How.  23.) 

Nor  can  it  be  maintained,  where  the  defendant  never  had 
possession  or  control  of  the  property.  {Elwood  v.  Smithy 
9  How.  829.) 

Who  may  bring  the  actional — No  one  can  maintain  an  action 
for  chattels  who  is  not  the  owner,  or  legally  entitled  to  the 
present  possession.  {Dodworth  v.  Jones^  4  Duer,  201 ;  Rockr 
toell  V.  Saundersy  19  Barb.  473 ;  M^Gurdy  v.  Brcnjon,  1  Duer, 
101 ;  see  Johnson  v.  Ca/nUey,  10  N.  Y.  [6  Seld.].670.) 

Tlie  purchaser  of  property,  to  whom  the  title  is  actually 
transferred,  may  maintain  this  action,  though  he  have  not 
paid  for  the  goods.  (Johnson  v.  Ca/rrdeyy  10  N.  Y.  [6  Seld.] 
670.) 

One  having  a  lien  upon  chattels  may  recover  their  possession 
from  the  actual  owner,  for  the  purpose  of  retaining  them  until 
his  claim  is  satisfied.  {Baker  v.  Iloagy  7  N.  Y.  [3  Seld.]  557 ; 
7  Barb.  113 ;  see  Vam,  Bokkdin  v.  IngersoUj  6  Wend.  315 ; 
7  Cow.  670.) 

Discontinuance.'] — This  action  cannot  be  discontinued,  after 
the  property  has  been  taken,  and  the  defendant  has  answered, 
upon  the  mere  payment  of  costs,  without  returning  the  property. 
(  Wilson  V.  Wheeler,  6  Abb.  49.) 

The  defendant  should  refuse  to  receive  the  costs,  and  notice 
the  cause  for  trial,  when  he  can  recover  judgment  for  a  return, 
and  for  costs  also.  {Ibid, ;  and  see  Schrcsder  v.  £!dhlenbacky 
6  Abb.  68.) 
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Art.  2. — Requisition  of  Possession  pending  Suit. 

"  The  plaintiff,  in  an  action  to  recover  the  possession  of  per- 
sonal property,  maj,  at  the  time  of  issning  the  summons,  or  at 
anj  time  before  answer,  claim  the  immediate  delivery  of  sach 
property,  as  provided  in  this  chapter."    {Ante^p,  77,  §  206.) 

Requisition  to  the  sheriff.'] — ^The  plaintiff  may,  by  an 
indorsement  npon  the  affidavit  hereafter  mentioned,  require  the 
sheriff  of  the  county  where  the  property  claimed  may  be,  to 
take  the  same  from  the  defendant,  and  deliver  it  to  the  plain- 
tiff.   {Anteyp.76,^208.) 


§  120. 
Requisition  upon  the  Sheriff. 

Yotr  ARK  BBQuiRSD  to  take  from  John  Jones  the  property 
within  described,  and  to  deliver  it  to  the  plaintiff. 

[Date.']  Abbbtt  &  Fulleb, 

Plaint^s  Attorneys. 
To  THE  Sheriff  of  the  oouktt  of 

Abt.  8. —  What  Property  may  he  thus  claimed. 

This  remedy  is  only  applicable  to  personal  property.  {Ante^ 
/>.  77,  §206.) 

It  cannot  therefore  be  used  to  recover  anything  fixed  to  the 
freehold.    {Niblet  v.  Smith,  4  T.  R  604.) 

But  if  the  defendant  has  severed  anything  from  the  plain- 
tiff's freehold,  such  fixtures,  after  severance,  become  persond 
property  of  the  plaintiff.  {Cresson  v.  Stout,  17  Johne.  121  ; 
see  Gardner  v.  Finleyy  19  Barb.  317 ;  IPIrdyre  v.  Bamardy 
1  Sand.  Ch.  52.) 

Any  evidence  of  title,  without  which  the  property  mentioned 
in  it  would  not  be  delivered — e.  y.,  bills  of  exchange,  bills  oi 
lading,  certificates  of  stock,  and,  in  some  cases  at  least,  a  ware- 
house entry — may  be  recovered  by  this  proceeding.  (Knehue 
V.  WiUiamSy  1  Dner,  697.) 
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The  affidavit.  Alleging  ownership.  Right  to  possession. 

So  may  a  Bpecific  sum  of  money,  deposited  witli  the  defen- 
nant,  under  an  agreement  that  the  identical  sum  was  to  be 
returned.    {Graves  v.  Dudley^  20  N.  Y.  76.) 

As  to  a  paid  note,  see  Todd  v.  Oroolcshanksy  3  Johns.  432  ; 
Buck  V.  Kent,  3  Vt.  99. 

Art.  4t.—The  Affidamt. 

Where  a  delivery  is  claimed,  an  affidavit  must  be  made  by 
the  plaintiff,  or  by  some  one  in  his  behalf,  showing, 

1.  That  the  plaintiff  is  the  owner  of  the  property  claimed 
(particularly  describing  it),  or  is  lawfully  entitled  to  the  posses- 
sion thereof,  by  virtue  of  a  special  property  therein,  the  facts 
in  respect  to  which  shall  be  set  forth  ; 

2.  That  the  property  is  wrongfully  detained  by  the  defen- 
dant ; 

8.  The  alleged  cause  of  the  detention  thereof,  according  to 
his  best  knowledge,  information  and  belief; 

4.  That  the  same  .has  not  been  taken  for  a  tax,  assessment, 
or  fine,  pursuant  to  a  statute ;  or  seized  under  an  execution  or 
attachment  against  the  property  of  the  plaintiff;   or  if  so  ' 
seized,  that  it  is,  by  statute,  exempt  from  such  seizure ;  and, 

6.  The  actual  value  of  the  property.    {Ante^  p,  78,  §  207.) 

Ownership,'] — A  direct  allegation  that  the  plaintiff  "  is  the 
owner"  of  the  property  claimed,  is  sufficient.  It  is  not  neces- 
sary to  show  how  his  title  originated.  {D&pew  v.  LeaZ^  2  Abb.. 
135  ;  Bums  v.  Bohli/ns^  1  Code  Rep.  62  ;  see  Vandenhurgh  v. 
Van  Valkenbugh,  8  Barb.  217.) 

Right  of  possession.'] — But  when  the  plaintiff  claims  merely 
a  right  of  possession,  he  should  show  the  facts  which  estal)lisb 
such  a  right.    {Depew  v.  Leal^  2  Abb.  136.) 

An  affidavit  stated  that  the  plaintiff  was  entitled  to  the 
immediate  possession  of  certain  property  "  by  virtue  of  written^ 
articles  of  copartnership  between  him  and  L.,"  which  partner- 
ship had  been  dissolved ;  that  the  property  "  belonged  to,  or 
was  consigned  to  said  copartnership,"  and  that  "  by  said  arti- 
cles of  copartnership,  on  the  dissolution  thereof,  this  deponent 

40 
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was,  and  is,  entitled  to  the  possession  of  all  the  property, 
books,  and  assets  of  said  copartnership." 

ndd  insufficient,  for  stating  the  deponent's  constmction  of 
the  partnership  articles,  without  giving  the  language  of  the 
articles  themselves,    [fiepeno  v.  ZeaZ,  2  Abb.  135.) 

If  the  owner  of  goods  take  them  from  one  who  has  a  lien 
upon  them,  without  his  consent,  the  latter  may  recover  their 
possession  under  this  chapter.  {Baker  v.  Soagy  3  Seld.  557 ; 
7  Barb.  113.) 

A  bailee  or  trustee  of  any  kind  may  have  the  benefit  of  this 
remedy  to  recover  the  property  wrongfully  taken  from  his 
charge.    {JSTorthem  JR.  JS.  of  Frcmce  v.  CarpefUier^  4  Abb.  52.) 

So  may  a  receiptor^  i.  «.,  a  person  to  whom  the  sheriff  has 
committed  the  care  of  a  chattel,  and  who  has  given  the  sheriff 
his  receipt  for  it.     {MiUer  v.  Adsii,  16  Wend.  335.) 

Property  seized  on  execution,'] — ^Whether,  in  an  action 
brought  to  recover  exempt  property  seized  on  execution,  it  is 
•enough  to  allege  in  the  affidavit  that  it  is  ^'  exempt  from  exe- 
cution by  law" — qiberyt  {Hdd  that  it  is,  Roberte  v.  WiUard^ 
1  Code  Rep.  100 ;  contra^  Spalding  v.  Spalding^  id.  64 ;  3  How. 
297.) 

It  is  certainly  insufficient  to  make  such  a  general  statement 
.on  beliefs  without  stating  advice  of  counsel,  etc.     {Roberts  v. 
WiUard,  1  Code  Rep.  100.) 

It  has  been  Jidd  that  the  affidavit  should  state  the  character 
and  value  of  the  property  with  sufficient  cleamess  to  show  oo 
its  face  that  it  was  exempt.  {Spalding  v.  Spalding,  3  How. 
297 ;  1  Code  Rep.  64;  contra,  Roberts  v.  WiUardy  id.  100.) 

If  upon  an  execution  issued  against  A.,  the  officer  seizes  pro- 
perty of  B.,  the  latter  may  maintain  an  action  of  "  ijeplevin." 
{Judd  V.  Ibx,  9  Cow.  263 ;  Clarh  v.  SUnner,  20  Johns.  468 ; 
Thompson  v.  Hvitton,  14  Johns.  87.) 

But  although  the  defendant  in  the  execution  pays  the  sheriff 
the  full  amount  of  the  judgment  and  fees,  and  the  sheriff  never- 
iheless  retains  the  property  levied  upon,  "  replevin  "  will  not 
lie.    {Oardner  v.  GampbeiU,  15  Johns.  402.) 

Vontroverting  affidamt.^—It  seems,  that  where  the  statements 
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of  the  affidavit  are  poeitive,  the  court  has  no  right  to  inqaire 
into  their  truth.    {Knehme  v.  WiUia/mSy  1  Duer,  598.) 

DefecU  amd  amendments,] — On  a  motion  to  set  aside  the  pro- 
ceedings on  account  of  a  defect  in  the  affidavit,  the  court  has 
power  to  hear  additional  affidavits  in  support  of  the  original 
one.    {Depew  v.  Zealy  2  Abb.  136.) 

It  may  also  allow  an  amendment  to  the  affidavit  on  terms. 
(JDepew  V.  Zealj  2  Abb.  136 ;  Spalding  v.  Spalding^  3  How. 
301 ;  Stacy  v.  Farnhmn^  2  How.  26 ;  see  Cvder  v.  Bathbone^ 
1  Hill,  204 ;  Sawley  v.  BaUs,  19  Wend.  632.) 

Defects  cured.'] — A  general  appearance  in  the  action  waives 
all  irregularities  in  the  affidavit,  at  least,  where  tlie  affidavit  is 
served  with  the  summons,  as  it  almost  always  is.  {Hyde  v. 
Patterson^  1  Abb.  248;  Bdberts  v.  WiUa^dy  1  Code  Rep. 
100.) 


§  121. 
Affidamt  on  Claim  for  Possession  of  Persorud  Property. 

CouNTT  OF :  John  Doe,  of  said  county,  being  duly 

sworn,  says : 

1.  That  he  is  [the  plaintiff]  in  an  action  about  to  be  com- 
menced against  Eichard  Boe,  of ,  for  the  recovery  of 

the  possession  of  the  property  herein  mentioned. 

2.  That  he  is  \pr^  that  he  and  John  Denn,  of  said  county,  are 
joint]  owner  of  the  property  herein  mentioned. 

[Or^  That  he  is  lawfully  entitled  to  the  immediate  possession 
of  the  property  herein  mentioned,  by  virtue  of  an  agreement 
between  him  and  said  Eichard  Eoe,  of  which  the  following  is  a 
copy :  here  set  out  the  agreement^  or  in  any  other  maimer  show 
tiUe  by  means  of  facts]. 

3.  That  he  claims  possession  as  aforesaid  of  the  following 
property,  to  wit :  [here  set  out  th^  property^  describing  Uasao- 
wraidy  as  is  reasonably  possiMe]. 

4.  That  the  said  property  is  now  in  [the  house  of  said  Boe, 
No St., ] 

5.  That  the  said  property  was  [wrongfully  taken],  and  is  still 
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wroDgfuIlj  detained  from  [this  deponent]  bj  the  said  Richard 
Boe. 

6.  That  the  alleged  cause  of  sach  detention,  to  the  best  of 
deponent's  knowledge,  information,  and  belief,  is  [that  said  Roe 
claims  a  lien  upon  the  said  property  for  repairs,  but  that 
deponent  has  fuUj  paid  and  satisfied  all  just  claims  and 
demands  of  said  Roe  for  such  repairs.] 

[Or^  6.  That  deponent  has  no  knowledge  or  information  of 
any  caose  or  excuse  alleged  by  said  Roe  for  such  detention.] 

7.  That  the  said  property  has  not  been  taken  for  any  tax, 
assessment  or  fine,  pursuant  to  any  statute,  nor  seized  under 
an  execution  or  attachment  against  the  property  of  [this 
deponent.] 

8.  That  the  actual  value  of  said  property  is  at  least  [one 
thousand]  dollars. 

[Jurat."]  •  John  Dos. 


§  122. 
Another  form  of  the  like. 
[Title  of  Cause,'] 

OouNTT  OF :   John  Smith,  of ,  being 

duly  sworn,  says : 

1.  That  he  is  the  owner  of  [a  piano-forte,  or]  the  following 
property  [describing  it partioulaaiy]. 

[Or,  1.  That  the  following  goods  were  stored  with  him  on  the 

....  day  of ,18*.  .,  by  John  Jones,  and  .  .  .  dollarB 

storage  is  now  due  thereon.    Or  state  a/ny  facts  showing  arighi 
to  the  possession,  a/ooiding  legal  condueions.] 

2.  That  the  said  property  [was  wrongfully  taken  from  him 
by  the  said  Jones,  without  payment  of  said  storage,  and]  is 
wrongfully  detained  by  John  Jones,  [or^  him,]  at  [Ko.  100 
State  street,  Albany,  or  elsewhere.] 

8.  That  the  alleged  cause  of  such  detention,  according  to 
deponent's  best  knowledge,  information  ai\d  belief,  is  [deecribe 
a  particularly], 

[(7r,  3.  That  he  has  no  knowledge  or  information  of  any 
cause  alleged  for  such  detention.] 


REQUISITION   OF  PERSONAL   PROPERTY.  629 

The  affidavit.  Security  by  plaintiff. 

4.  That  the  said  property  has  not  been  taken  for  a  tax, 
BBsessment,  or  fine,  pursuant  to  any  statute. 

5.  That  it  has  not  been  seized  under  any  execution  or  attach- 
ment against  deponent's  property. 

[Ory,  if  80  seized,  show  that  it  was  legally  exempt,  as  thus : 

5.  That  it  was  seized  under  an  execution,  but  was  part  of 
deponent's  necessary  household  furniture,  which  amounted  in 
the  aggregate  to  the  value  of  less  than  $250,  besides  the 
articles  specified  in  the  Bevised  Statutes  as  exempt ;  and  that 
he  is  a  householder,  supporting  a  family.] 

6.  That  the  said  property  is  worth dollars. 

[Jurat.']  JoBN  SiOTH. 


Abt»  5. — Secv/rity  hy  Plaintiff. 

Tlie  plaintiff  must  give  a  written  undertaking  executed  by 
one  or  more  sufficient  sureties  approved  by  the  sheriff,  to  the 
effect  that  they  are  bound,  in  double  the  value  of  the  property 
as  stated  in  the  affidavit, 

1.  For  the  prosecution  of  the  action  ; 

2.  For  the  return  of  the  property  to  the  defendant,  if  return 
thereof  be  adjudged,  and — 

3.  For  the  payment  to  him  of  such  sum  as  may,  for  any 
cause,  be  recovered  against  the  plaintiff*.     {Ante,  p.  78,  §  209.) 

It  has  always  been  held  in  this  State  since  1830,  that  the 
sheriff  could  not  execute  a  writ  of  replevin  without  taking 
security.  {Smith  v.  IVFaU,  18  Wend.  521;  see  CuOer  v. 
Rathbone,  1  Hill,  204 ;  Whaling  v.  Shalee,  20  Wend.  678 ; 
Ua\oUy  V.  Bales,  19  id.  632 ;   WHson  v.  Williams,  18  id.  581.) 

But  it  is  to  be  observed  that  these  decisions  were  based  ex- 
clusively upon  the  language  of  the  Revised  Statutes,  vis., 
*'  Such  writ  shall  not  be  executed  in  any  case  unless  the  fol- 
lowing provisions  are  complied  with."    (2  B.  8.  524,  §  7.) 

This  section  is  omitted  in  the  4:th  and  5th  editions  of  the  B^ 
8.  as  "clearly  superseded  by  the  Code,"  (Judge  Denlo,now  of 
of  the  Court  of  Appeals,  editor,)  and  it  may  well  be  questioned 
whether  these  decisions  have  now  any  foundation.    They  were 
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contrary  to  the  common  law.  (See  The  King  t.  Lewis^  2  T. 
R.  617 ;  TweUs  v.  ColoiUe,  Willee,  376,  and  notes.) 

If  this  latter  view  proves  correct,  the  sheriff  will  himself  be 
responsible,  if  he  does  not  take  such  a  bond.  ( Yea  v.  Leth- 
bridge^  4  T.  R.  483 ;  Mans  v.  Brander,  2  Hen.  Blacks.  547 ; 
Conca/nen  v.  Lethbridgej  id.  36 ;  1  Sannd.  195,  n.  3,y.) 

The  sheriff  mast  indorse  his  approval  on  the  nndertak- 
ing.     {Bums  v.  Bobbins^  1  Code  Rep.  62.) 

He  may  require  more  than  one  surety. .  (Ibid.) 

No  change  can  be  made  in  the  undertaking  without  the 
sureties'  assent.    {Ibid.) 

Amendments,'] — ^The  court  will  allow  new  undertakings  to 
be  given  nunc  pro  tuno — or  allow  amendments,  when  the  ori- 
ginal ones  are  defective — ^no  fraud  being  shown.  {Newland  v. 
WiUets,  1  Barb.  20;  CuOer  v.  Bathbone,  1  Hill,  204;  Smith 
V.  IT  Fall,  18  Wend.  521 ;  Haidey  v.  Baites,  19  id.  632;  and 
see  Bums  v.  Bobbins,  1  Code  Rep.  62.) 


§  123. 

Undertaking  for  the  Plaintiff  on  Bequisition/or  Chattels. 

Whereas  John  Doe  of  the  [City  of  Troy]  has  commencedf 
[or,  is  about  to  commence]  an  action  in  the  [Supreme]  Court, 
Against  Richard  Roe,  of  the  [said  city]  for  the  possession  of 
[here  describe  j>r(yperty ;] 

And  whereas  the  said  John  Doe  has  by  his  affidavit  and 
indorsement  thereon,  duly  required  the  sheriff  of  the  county 
of  [Rensselaer]  to  take  the  said  property,  from  said  Roe,  and 
to  deliver  the  same  to  said  Doe  ; 

Now  THEREFORE,  iu  Consideration  of  the  premises,  and  of  the 
delivery  of  the  said  property  to  said  [Roe],  we  A.  B.,  [mer- 
chant], of ,  and  C.  D.,  [hotel  keeper],  of ^ 

do  hereby  undertake,  in  the  sum  of  {doitble  the  vcdwi],  for  the 
prosecution  of  this  action,  for  the  return  of  said  property  to  said 
Roe,  if  such  return  be  adjudged,  and  for  the  payment  to  him  of 
such  sum  as  may,  for  any  cause,  be  recovered  in  said  action 
against  said  Doe.  A.  B. 

[Bate.]  C.  D. 

J  IJiuti^cation  and  aohnowledgment  as  in  §  102.] 
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§  124. 
Another  form  of  the  Uke. 
[Title  of  Cause.] 

Whereas,  the  plaintiff  claims  the  delivery  of  [epecify  the 
property]  : 

Now,  THBBEFOBB,  we,  John  Johnson,  of ,  [merchant,] 

and  John  Jenks,  of ,  [builder,]  undertake  in  the  sum 

of dollars,  that  the  plaintiff  shall  prosecute  this  ac- 
tion, return  the  said  property  to  the  defendant,  if  such  return 
be  adjudged,  and  pay  to  him  such  sum  as  may,  for  any  cause, 
be  recovered  against  the  plaintiff  in  this  action. 

[jSiffnaturee.] 
[Date.] 

[Justification  and  acknowledgment  as  in  %  102.] 


§  125. 
Approval  of  Sheriff  to  le  indorsed  on  the  preceding. 
I  approve  of  the  within  undertaking,  both  as  to  form  and 
suflSciency  of  sureties, 

A.  B.,  Sheriff. 


Art.  6. — Justification  of  the  PlainUff^s  Sureties. 

1.  JEioception.] — ^The  defendant  may,  within  three  days  after 
the  service  of  a  copy  of  the  affidavit  and  undertaking  (as  here- 
after prescribed),  give  notice  to  the  sheriff  that  he  excepts  to 
the  sufficiency  of  the  sureties.  If  he  fail  to  do  so,  he  will  be 
deemed  to  have  waived  all  objections  to  them.  (AntSj  p.  79, 
§  210.) 

If  he  except  to  the  sureties,  he  cannot  reclaim  the  property, 
as  hereafter  mentioned.     {See  post j  p.  634.) 
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§  126. 
Notice  of  Exiception  to  Plaintiff  ^s  Sureties. 
ITiOe  of  Cause.] 

Take  notice,  that  the  defendant  excepts  to  the  aufficiencj  of 
the  snretied  to  the  uudertaking  in  this  action. 

Yours,  etc., 

M.  I.  TOWNSKND, 

Defend/mis  Attorney. 
To  THE  Sheriff  of  the  county  of 


2.  JustificaJtion^ — ^When  the  defendant  excepts,  the  sureties 
mast  justify  on  notice,  in  like  manner  as  upon  bail  on  arrest. 
{Ante^  p.  79,  §  210.    See  on  this  subject,  ante,pp,  584r-689.) 

Further  time  maybe  allowed  for  justification,  on  good  cause 
being  shown.    {Bums  v.  Hobbiris,  1  Code  Rep.  62.) 

J^ect  of  omission  to  justify.] — ^The  sheriff  remains  liable  to 
the  defendant  until  sureties  have  justified,  or  the  defendant  has 
waived  a  justification.    {Antejp.  79,  §  210.) 

It  seemsy  nevertheless,  that  it  is  not  in  the  power  of  the 
sheriff  to  retai^i  the  goods  in  his  hands  more  than  three  days, 
even  though  the  sureties  fail  to  justify  ;  that  if  the  defendant 
does  not  demand  a  return,  as  hereafter  provided,  the  sheriff 
must  deliver  the  property  to  the  plaintiff,  although  his  sureties 
are  men  of  straw.  (Edmonds,  J.,  Manley  v.  Patterson^  3  Code 
Rep.  90.) 

The  above  is  the  only  judicial  exposition  of  the  subject  with 
which  we  are  acquainted,  but  although  a  strict  construction  of 
the  Code  justifies  it,  we  are  confident  that,  on  a  test  of  the 
point,  it  would  not  be  sustained.  For  it  reduces  the  require- 
ment for  justification  to  a  mere  recommendation,  without  any 
provision  for  its  enforcement,  and  inviting  disobedience. 

Thus,  by  the  very  act  of  excepting,  the  defendant  is  barred 
from  reclaiming  the  property.  The  sheriff  must  then  deliver 
it  up  to  the  plaintiff,  who  has  accomplished  all  his  purpose. 
TFAy  should  he  go  on  to  justify  his  sureties?  According  to 
this  interpretation,  he  will  not  gain  by  doing  so,  nor  lose  bj 
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omitting  to  do  so.  Why  should  he,  bis  attorney,  and  his  sure- 
ties, whether  responsible  or  not,  waste  their  time  in  attending 
such  a  mockery  ? 

The  conclusion  to  which  our  own  judgment  forces  us,  in  de- 
fault of  any  further  illumination  than  this  dictum  is,  that  if  the 
plaintiff  omits  to  give  prompt  notice  of  justification,  or  fails  to 
attend  at  the  time  appointed,  the  defendant  may  obtain  an 
order  to  show  cause  forthwith  why  all  the  proceedings  upon 
the  provisional  remedy  (not  in  the  action),  should  not  be  set 
aside  for  irregularity  in  this  respect 

Afl  the  provisional  remedy  does  not  at  all  affect  the  merits  of 
the  action,  the  defendant  cannot  of  course  have  an  order  of  dis- 
continuance on  this  ground.  {Manley  v.  PaUerson^  8  Code 
Rep.  89.) 

Art.  7. — Duties  cmd  Zidbilities  of  the  Sheriff. 

1.  Taking  the  property. 1 — Upon  the  receipt  of  the  affidavit 
and  notice,  with  the  undertaking  before  mentioned,  the  sureties 
being  approved  by  him,  the  sheriff  must  forthwitli  take  the 
property  described  in  the  affidavit,  if  it  be  in  the  possession  of 
the  defendant  or  his  agent,  and  retain  it  in  his  custody.  {Ante, 
i?.  78,  §209.) 

The  sheriff  has  no  right  to  take  the  property  from  the  posses- 
sion of  any  pereon  other  than  the  defendant  or  his  agent. 
{King  v.  Orsery  4  Duer,  436.) 

If  he  do  so,  he  is  a  trespasser.  §  216  of  the  Code  does  not 
apply  to  such  a  case.    {Ibid,) 

Taking  concealed  property.'] — ^If  any  part  of  the  property  be 
concealed  withip  a  building  or  inclosure,  the  sheriff  must  pub- 
licly demand  its  delivery. 

If  it  be  not  delivered,  he  must  cause  the  building  or  inclosure 
to  be  broken  open,  and  take  the  property  into  his  possession ; 
and  if  necessary,  he  may  call  to  his  aid  the  power  of  hie  county. 
{Ante,  p.  80,  §  214.) 

2.  Keeping  and  delivering  property.] — ^When  he  has  taken 
property,  according  to  this  chapter,  he  must  keep  it  in  a  secure 
place,  and  deliver  it  to  the  party  entitled  thereto,  upon  receiv- 
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ing  his  lawful  fees  for  taking,  and  his  neceasarj  expenses  for 
keeping  the  same.    {Ante^jp.  80,  §  215.) 

If  within  three  days  after  the  taking,  and  service  of  notice  on 
the  defendant,  (as  mentioned  below,)  the  defendant  does  not 
reclaim  the  property,  or  a  third  party  lay  claim  to  it,  as  here- 
after mentioned,  the  sheriff  must  deliver  it  to  the  plaintifil 
{Ante,  p.  19,  %m.) 

The  sheriff  cannot  refuse  to  deliver  the  property  to  the  plain- 
tiff ^n  the  ground  that  his  sureties  have  failed  to  justify. 
(Semble,  MarUey  v.  Patterson,  3  Code  Rep.  90.) 

3.  Service  of  papers  on  defendant.l — ^He  must  also,  without 
delay,  serve  on  the  defendant  a  copy  of  the  affidavit,  notice, 
and  undertaking,  by  delivering  the  same, 

(1.)  To  him,  personally,  if  he  can  be  found ;  or, 

(2.)  To  his  agent,  from  whose  possession  the  property  waa 

taken;  or, 
(3.)  If  neither  can  be  found,  by  leaving  them  at  the  usual 

place  of  abode  of  either,  with  some  person  of  suitable  age  and 

discretion.    {Ante, p.  Y8,  §  209.) 

4.  Filing  papers.'] — He  must  file  the  affidavit  and  notice, 
with  his  proceedings  thereon,  with  the  clerk  of  the  court  in 
which  the  action  is  pending,  within  twenty  days  after  taking 
the  property  mentioned  therein.    {Ante,  p.  80,  §  217.) 

6.  Liabilities  of  the  sheriff.l — ^He  is  responsible  for  the  suf- 
ficiency of  the  plaintiff's  sureties, 

(1.)  Until  the  objection  to  them  is  waived,  as  before  men* 
tioned,  by  the  lapse  of  three  days  without  notice  of  exception ; 
or, 

(2.)  Until  they,  or  new  sureties  in  their  stead,  shall  justify, 
(^n^j?.  79,  §210.) 

Art.  8. — Re-delivery  to  the  Defendant. 

At  any  time  before  the  delivery  of  the  property  to  the  plain- 
tiff, the  defendant  may,  if  he  do  not  except  to  the  sureties  of  the 
plaintiff,  require  the  return  thereof,  upon  giving  security  as 
prescribed  in  tlie  next  article.    {Ante,  p.  79,  §  211.) 

This  demand  must  be  made  within  three  days  from  the  taking. 
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and  cannot  be  complied  with  after  that  time,  although  the  pro- 
perty may  still  be  in  the  sheriflPs  possession.  {IPCann  v. 
Thompson^  13  How.  480.) 

There  is  no  provision  in  the  Code,  nor  power  in  the  court,  to 
restore  the  property  to  the  plaintiflf,  after  it  has  been  returned 
to  the  defendant  under  this  section.  {Runt  v.  Mootry^  10  How. 
479.) 

But  if  there  is  reason  to  apprehend  that  the  defendant  will 
injure  or  dispose  of  the  property,  he  may  be  restrained  from  so 
doing  by  injunction.    (Jhid,) 

Abt.  9. — Security  hy  Defendant 

The  defendant,  in  order  to  obtain  a  re-delivery  of  the  pro- 
perty claimed,  must  give  the  sheriff  a  written  undertaking,  exe- 
cuted by  two  or  more  sufficient  sureties,  in  precisely  th^  same 
form  as  that  of  the  plaintiff,  reversing,  of  course,  the  relative 
position  of  tlie  parties  in  that  instrument.    {Ante^p.  79,  §  211.) 

This  undertaking  may  be  made  either  to  the  sheriff  or  to  the 
plaintiff.  {Slack  v.  Heathy  4  E.  D.  Smith,  95,  affirmed  in  Or. 
OF  Appbals,  June,  1860 ;  see  Decker  v.  Judaony  16  N.  Y.  443.) 

Qu^dificaiioTii.'] — The  qualifications  of  sureties  are  the  same 
as  are  prescribed  for  bail  upon  an  order  of  arrest.  {Ante^ 
^.79,  §213.) 

Juetification.'] — The  defendant's  sureties  must  justify,  without 
any  notice  of  exception  from  the  plaintiff.  (See  anUyp.  79, 
§212.) 

They  must  justify  in  the  same  manner  as  bail  upon  arrest, 
before  a  judge  or  justice  of  the  peace,  upon  a  notice  to  the 
plaintiff  of  not  less  than  two  nor  more  than  six  days.  {Ante^ 
p.  79,  212.) 

The  sheriff  need  not  deliver  the  property  to  the  defendant 
until  the  justification  is  completed,  or  expressly  waived,  but 
must  then  do  so.  He  is  responsible  to  the  plaintiff  until  then. 
{AnUy  p.  79,  §  212.) 

If  the  defendant's  sureties,  or  others  in  their  place,  fail  to 
justify  at  the  time  appointed,  the  sheriff  must  deliver  the  pro- 
perty to  the  plaintiff.    {Ante^  p.  79,  §  213.)  * 
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§  127. 
Undertaking  on  the  part  of  the  Defendant. 
[TfOe  of  Cause.] 

Whereas,  the  plaintiff  has  claimed,  and  the  sheriff  of  the 
county  of has  taken,  the  following  property  [describ- 
ing if] : 

Now,  THEREFOR15,  we,  Benjamin  Brown,  of ,  [tailor], 

and  Daniel  Down,  of ,  [grocer],  undertake  in  the  suin- 

of dollars,  that  if  the  said  property  be  returned  to  the 

defendant,  it  shall  be  delivered  to  the  plaintiff  if  such  delivery 
be  adjudged;  and  that  the  plaintiff  shall  be  paid  such  sum  as 
may,  for  any  cause,  be  recovered  against  the  defendant  in  this 
action, 

[Date.]  [Signatures,] 

§128. 

Notice  of  Jusdjicationy  to  be  Annexed  to  a  Copy  of  the  Under- 

talcing. 

[Title  of  Cause.] 
Takb  koticb,  that  the  sureties  in  the  annexed  undertaking 

willjustify  before  the  Hon ,  a  justice  of  the at 

chambers  in  the  .  .  .  .,  at  the  .  .  .  .  of  .  .  .  .,  on  the  .... 
day  of  .  .  .  .,  18  .  .,  at  .  .  .  .  o'clock  in  the  forenoon. 

Tours,  etc., 
[Date.]  Barrett  &  Bbikshadb, 

DefendanJt^s  Attorneys. 
To  Cephas  Bbainerd,  Esq., 

Plaintiff^s  Attorney. 


Aet.  10. — Claim  of  the  Property  by  a  Third  Person. 

"  If  the  property  taken  be  claimed  by  any  other  person  than 
the  defendant  or  his  agent,  and  such  person  shall  make  affidavit 
of  his  title  thereto,  and  right  to  the  possession  thereof,  stating 
the  grounds  of  such  right  and  title,  and  serve  the  same  upoa 
the  sheriff,  the  sheriff  shall  not  be  bound  to  keep  the  property, 
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or  deliver  it  to  the  plaintiff,"  {ante,  p.  80,  §  216),  "  unless  the 
plaintiff,  on  demand  of  him  or  his  agent,  shall  indemnify  the* 
sheriff  against  such  claim  by  an  undertaking,  executed  bj  two 
sufficient  sureties,  accompanied  by  their  affidavits,  that  they  are 
McK  worth  double  the  value  of  the  property  as  specified  in  the 
affidavit  of  the  plaintiff,  and  freeholdera  and  houaeholdera  of 
the  county."    {lUd.) 

Note  the  important  difference  between  these  qualifications, 
and  those  in  the  former  cases. 

1.  They  must  each  be  worth  double  the  amount. 

2.  They  must  be  freeholders  and  householders  of  the  county. 
(Compare  with  §  194,  ante^  p,  76.) 

And  no  claim  to  such  property  by  any  other  person  than  the 
defendant  or  his  agent,  shall  be  valid  against  the  sheriff  unless 
made  as  aforesaid.  {AnUyp.  80,  §  216  ;  see  Edgerton  v.  Ross^ 
6  Abb.  189.) 

And  notwithstanding  such  claim,  when  so  made,  he  may  re* 
tain  the  property  a  reasonable  time  to  demand  such  indemnity. 
{AnU,  p.  80,  §  216.) 

This  section  applies  only  to  cases  where  the  property  is  taken 
by  the  sheriff  in  discharge  of  his  duty,  and  not  where  it  is 
wrongfuDy  taken.   {King  v.  Orser^  4  Duer,  436.) 


§  129. 
Undertaking  to  indemnify  againM  the  Claim  of  a  Third 

Pereon. 

[Title  of  Cause.'] 

Whereas,  the  plaintiff  has  claimed  the  following  property 

[describing  it'\  /  and  Stephen  Stone,  of ,  claims  the 

same  as  his  property  : 

Now,  THEBBFOSB,  WO,  John  Johusou,  of ,  [merchant], 

and  John  Jenks,  of ,  [builder],  undertake  in  the  sum 

of dollars  to  indemnify  the  sheriff  of  the  county 

of against  the  said  Stone,  if  the  said  property  be  de- 
livered to  the  plaintiff. 

[Signatfures.'] 

[Date.'] 
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OouNTY  OF i  John  Johnson  and  John  Jenks,  being 

duly  sworn,  severally  say,  each  for  himself,  as  follows : 

1.  That  he  is  a  hooseholder  and  freeholder  in  the  conntj 

of ; 

2.  That  he  is  worth dollars  [doiMe  the  vahjte  of  the 

property]^  over  all  his  debts  and  liabilities,  and  exclusive  of 
property  exempt  from  execution. 

[Signatures.^ 
'     [Jurat.'] 

[Acknowledgrnewt  a8in%  102.] 


Art.  11. — Arrest  in  case  of  wilZfuL  concealment  of  ike 
Property  daimed. 

If,  after  the  commencement  of  tliese  proceedings,  or  in  an- 
ticipation of  them,  the  defendant  conceals  or  disposes  of  the 
property  claimed,  so  that  the  sheriff  cannot  find  or  take  it,  and 
with  the  intent  that  it  should  not  be  taken  by  the  sheriff,  he 
can  be  arrested.  {Ante^  p.  72,  §  179 ;  as  construed  in  Pike  v. 
£ent,  4  Sand.  660 ;  JRoberts  v.  BandaUy  3  Sand.  707 ;  5  How. 
327.) 

The  bail  upon  such  an  arrest  is  required  to  be  not  only  fw 
the  defendant's  appearance,  but  also  for  the  delivery  of  the 
property,  and  payment  of  all  damages.  {AtUe^p.  74,  §  187; 
p.  79,  §  211.) 

Where  the  defendant  disposes  of  the  property  before  the 
commencement  of  proceedings  against  him,  he  can  be  arrested, 
but  must  be  released  on  bail  for  his  appearance  only.  {PiJcB 
v.^Lent,  4  Sand.  650.) 

Atlter  the  defendant  has  been  arrested,  the  plaintiff  cannot 
take  possession  of  the  property,  although  it  should  be  found. 
(Semble,  Ohappd  v.  Skinner^  6  How.  338.) 

For  the  proceedings  upon  such  arrest,  ^ee  anie^p.  563. 
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Natere  of  attachment  under  the  Code. 


Chapteb  XXIX. 

ATTAOHMKNT. 

Abticu  1.  Nature  of  the  proceeding. 

2.  Whose  propertj  may  be  attached. 

5.  When  attachment  may  be  gnuited. 
4.  Who  may  grant  the  warrant. 

6.  Affidavit  to  obtain  warrant 

6.  Secnrity  upon  attachment 

7.  The  warrant. 

8.  What  is  liable  to  attachment 

9.  Execution  of  the  warrant 

10.  Duties  of  the  defendant's  debtors,  etc. 

11.  Lien,  how  secured. 

12.  Disputed  property. 

18.  Prosecution  of  actions  in  the  name  of  defendant 
14.  Vacating  attachment. 
16.  Discharge  of  attachment 

16.  Proceedings  upon  judgment  for  plaiatift 

17.  Proceedings  upon  judgment  fbr  defendant 
1&  Sheriff's  fees. 

Art.  1. — Nature  of  this  Proceedmff. 

There  are  three  different  forms  of  proceeding  for  attachment 
Btill  in  force,  viz. :  nnder  the  Revised  Statutes  (as  amended), 
under  the  Act  of  1831,  abolishing  imprisonment  for  debt  (as 
amcyided),  and  nnder  the  Code.  (See  Furman  v.  Widtery  13 
How.  352.) 

The  provisions  of  the  Code,  however,  are  the  only  ones 
that  are  properly  within  our  present  purpose,  the  attachment 
therein  allowed  being  strictly  a  provisional  remedy  in  the 
course  of  an  action,  while  the  other  statutes  provide  an  attach* 
ment  that  is  entirely  independent  of  the  pendency  of  any 
action,  and  therefore  falling  under  the  head  of  special  proceed- 
ings.    (See  Houghton  v.  AuU^  16  How.  79.) 

The  attachment  provided  for  by  the  Code  is  for  the  benefit 
of  the  individual  creditor  who  applies  for  it,  while  an  attach* 
ment  nnder  the  Bevised  Statutes  is  for  the  benefit  of  all  credit- 
ors. {Fisher  v.  Curtis^  2  Code  Rep.  62  ;  2  Sand.  68 ;  and  see 
Ready  v.  Stewart,  1  Code  Rep.  N.  S.  299.) 

But  other  creditors  may  apply  to  be  made  defendants  in  the 
action,  to  protect  their  own  interests.  {Frazer  v.  OreenhiUy  3 
Code  Rep.  172.) 


640  ATTACHMENT. 


Nature  of  the  proceeding.  Whose  property  maj  be  attached. 

An  action  cannot  be  commenced  by  a  warrant  of  attach- 
ment. {S(yughton  v.  AvU^  16  How.  79  ;  Fwrman  v.  TToZter, 
13  id.  353;  Margwn  v.  Avery^  2  Code  Rep.  93;  7  Barb.  656; 
but  see  Treadwdl  vT  Lawlor,  15  How.  9.) 

This  attachment  is  designed  simply  to  furnish  a  security  for 
the  satisfaction  of  the  plaintiff's  judgment,  if  he  recover  any. 
(AnU,  p.  84,  §  227.) 

Abt.  2.    Whose  Property  may  he  attached. 

The  property  of  the  following  parties  may  be  taken  upon 
attachment,  under  the  provisions  and  restrictions  of  this 
chapter : 

1.  Foreign  corporations ; 

2.  Non-residents  of  this  State ; 

3.  An  absconding  or  concealed  defendant ; 

4.  Any  person  removiDg  property  from  the  State,  or  dispos- 
ing of,  or  secreting  the  same,  with  the  intent  to  defraud 
creditors ; 

6.  Any  domestic  corporation  doing  likewise.  {Ante^p.  83, 
§  227.) 

jS^on-residents.'] — As  to  what  constitutes  a  residence,  see  antej 
p.  565. 

Joint  debtors.] — ^Where  one  of  several  joint  debtors  absconds, 
an  attachment  may  issue  against  his  property,  including  his 
interest  in  the  joint  stock.  {Stoutenhurgh  v.  VaTidenhurgh^ 
7  How.  233.) 

So,  if  one  is  a  non-resident.  {Baird  vl  Walker j  1  Code  Rep. 
N.  8.  329 ;  12  Barb.  300 ;  Brewster  v.  JBbnigsb&rger,  2  Code 
Eep.  60.) 

But  in  such  case,  the  attachment  will  not  bind  the  joint  pro- 
perty of  all  the  partners,  nor  is  the  absence  or  absconding  of 
one,  sufficient  to  authorize  an  attachment  against  the  property 
of  all.     {Stoutenhurgh  v.  Vanderiburgh^  7  How.  233.) 

Executors  or  administrators.] — An  attachment  cannot  be 
granted  against  a  non-resident  executor  or  administrator,  to 
enforce  a  claim  against  him  in  that  capacity.  {Matter  of 
Hurd^  9  Wend.  465  ;  Jackson  v.  WaU\x)oHh^  1  Johns.  Gas.  375.) 
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Against  whom  property  granted.  When  granted. 

If  be  has  become  personally  liable,  an  attachment  may  issue. 
{Matter  of  OaUoway,  21  Wend,  82.) 

These  decisions  were  made  upon  the  old  law,  but  would 
probably  be  applied  to  attachments  under  the  Code,  although 
the  wording  of  the  Code  is  not  so  clear. 

Abt.  S. —  WTien  Attaehment  may  he  granted. 

SuBO.  1.  Aa  to  time. 

2.  As  to  drcumstancea. 

Gxmv,  1.  A$  to  time. 

An  attachment  cannot  be  had  until  a  summons  is  issued. 
{Ante  p.  84,  §  227;.  but  see  TreadweU  v.  Lawlor^  15  How.  8.) 

It  may  be  had  at  any  time  after  the  issuing  of  summons. 
{AnU,p.  84,  §  227.) 

The  summons  is  '^  issued,"  within  the  meaning  of  this  section 
(227)  of  the  Code,  when  it  is  placed  in  the  hands  of  any  person 
authorized  to  served  it^  with  a  JxmA  fide  intent  to  have  it 
served.  §  99  of  the  Code  does  not  apply.  {MiUe  v.  Corbelt^ 
8  How.  602.) 

The  attachment  and  summons  may  be  issued  together  to  the 
sheriff.    {OovM  v.  Bryan^  3  Bosw.  630.) 

The  summons  may  generally  be  served  either  before  or  after 
the  attachment  {TreadweU  v.  Lawlor^  15  How.  8 ;  Moore  V. 
Thayer^  10  Barb.  258 ;  6  How.  47 ;  EvJhert  v.  Hope  Mut.  Itu. 
Co.,  4  How.  275.) 

Bnt  in  the  N.  T.  Superior  Court  or  Court  of  Common  Pleas, 
where  the  defendant  is  a  non-resident,  and  jurisdiction  of  the 
action  can  be  obtained  only  by  serving  him  with  summons  in 
the  city,  it  seems  that  the  summons  Inust  be  served  first, 
though  the  attachment  may  be  served  immediately  afterward. 
{Chuld  V.  Bryan,  3  Bosw.  629,  631.) 

BuBD.  8.  At  to  cireunutancei. 
In  what  actions.'] — A  warrant  of  attachment  can  only  be 
granted  in  an  action  for  the  recovery  of  m^mey.    {Ante,  p.  88, 
§287.) 

But  the  action  need  not  be  for  the  recovery  of  money  onliy. 
(  Ward  V.  Bejfff,  18  Barb.  189.) 
An  attachment  cannot  be  allowed  in  an  action  for  damages 
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When  granted.  In  whose  favor.  Against  whom. 

npon  a  wrong.     (Hookboom,  J.,  Ocrdon  ▼.  Oaffey^  11  Abb- 1 ; 
overruling  Semstein  v.  MaUhewaon^  5  How.  196.) 

In  favor  of  whom.'] — A  non-resident  plaintiff  may  have 
an  attachment  in  the  same  cases  as  a  resident.  {Heady  v. 
Stewart^  1  Code  Rep.  N.  S.  297 ;  but  see  Fraser  v.  GreenhiUj 
3  Code  Rep.  172.) 

Except  against  a  foreign  corporation — in  which  case  a  non- 
resident plaintiff  cannot  have  an  attachment  under  the  Code^ 
unless  the  cause  of  action  has  arisen,  or  the  subject  thereof  is 
aituated  within  the  State.'  {Antej  p.  149,  §  427 ;  CantwdL  v. 
Dubuque  B.  Ji.,  17  How.  16 ;  Western  Bank  t.  Ci^  Bank 
T  iJ.  233 ;  see  M'Donough  v.  Phdpa,  15  id.  377.) 

The  assignee  of  a  demand  may  have  an  attachment  in  the 
same  cases  as  his  assignor  might  have  had.  {Besley  v.  Palmerj 
»  Hill,  482.) 

The  trustees  of  a  non-resident  debtor,  appointed  in  attach- 
ment proceedings  under  the  Revised  Statutes,  may  obtain  an 
Attachment  to  collect  claims  due  such  non-resident.  {Matter 
qf  Brovm,  21  Wend.  316.) 

Against  whom.} — An  attachment  may  issue  whenever  it 
appears  by  affidavit  tiiat  a  cause  of  action  exists  against  the 
defendant,  and  that  such  defendant  is, 

1.  A  foreign  corporation ;  or, 

2.  Not  a  resident  of  this  State ;  or, 

3.  Has  departed  from  the  State  with  intent  to  defraud  his 
creditors,  or  to  avoid  the  service  of  a  summons ;  or, 

4.  Conceals  himself  therein  with  like  intent;  or, 

5.  Has  removed  from  the  State,  assigned,  disposed  of^  or 
secreted  any  of  his  or  (if  a  corporation),  its  property,  or  is  about 
to  do  so,  with  intent  to  defraud  creditors.  {Ante^jp.  84,  §  229.) 

JV6nrr€sidentJ]^See  this  subject  fully  reviewed,  anie^  p- 
555. 

Departure  from  the  State.} — It  is  not  necessary  that  the  de- 
fendant's departure  should  be  'secret^  in  order  to  authoriae  an  at- 
tachment. The  initeni  is  the  only  fact  that  can  qualify  the  actual 
departure.    {Morgan  v.  Avery ^  S  Code  Rep.  98 ;  7  Barb.  658.) 

As  to  the  intent^  see  Ooneealmentj  infnu 
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When  granted.  Against  whom.  Bjr  what  officers. 

Concealmetit'] — It  is  not  necessary  that  the  defendant's  con- 
cealment should  have  been  to  avoid  service  of  summons,  and 
to  defraud  creditors.  Concealment  for  either  purpose  alone  is 
sufficient  to  authorize  an  attachment.   {Cammann  v.  Tompkins^ 

1  Code  Rep.  N.  S.  13, 15 ;  12  Barb.  265  ;  see  Morgan  v.  Avery ^ 

2  Code  Rep.  94;  7  Barb.  659.) 

Concealment  for  nine  hours  held  sufficient  to  autliorize  an 
attachment.  And  it  is  said  that  any  space  of  time,  however 
short,  would  be  sufficient.    {Camma/n,n  v.  Tovypkina^  supra.) 

Disposing  of  propeHyy  etcJ] — A  threat  by  the  debtor  to  assign 
bis  property  so  that  the  plaintiff  shall  get  nothing,  does  not 
necessarily  imply  ^frauduUvvt  disposition  of  it,  and  will  not  be 
presumed  to  intend  such,  without  corroborative  circumstances. 
l^'WHson  V.  Britton,  6  Abb.  97 ;  26  Barb.  562;  Dickinson  v. 
Benham,  10  Abb.  391.) 

For  the  debtor  may  dispose  of  all  his  property  to  one  or 
more  preferred  creditors,  without  fraud,  and  without  incurring 
any  liability  to  attachment.  {3id. ;  Bigney  v.  Tallmadge^ 
17  How,  556.) 

Abt.  4r. —  Who  may  grant  an  Attachment. 

"  A  warrant  of  attachment  must  be  obtained, 
1.  From  a  judge  of  the  court  in  which  the  action  is  brought ;  or, 
3.  From  a  county  judge."    {Ante,  p.  84,  §  228.) 
A  ^^  judge  of  the  court"  does  not  act  as  a  commissioner  in 
this  proceeding,  and  it  does  not  therefore  die  when  his  official 
term  expires,  but  may  be  continued   before  another  judge. 
{Davis  V.  Ainsworthy  14  How.  347.) 

N.  T.  Superior  Cowrt  and  CovH  of  Common  Pfoa*.]— Judges 
of  these  courts  can  grant  an  attachment  against  a  non-resident 
Boed  as  a  joint-debtor  with  another  person  who  has  been  served 
with  a  summons  in  an  action  commenced  in  such  courts.  {Anon., 
1  Duer,  662.) 

And  attachments  may  issw  out  tf  these  courts  against  non- 
resident debtors,  "before  they  are  served  with  summons,  though 
such  attachments  cannot  be  executed  until  the  summons  is 
actually  served.    {Oould  v.  Bryan,  3  Bosw.  626 ;  overruling 
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Affidavil  upon  application.  PositiTo  aTennenta. 

Fisher  v.  OuHia,  2  Sand.  660 ;  Granger  y.  Schwartz,  11  N.T. 
Leg.  Obs.  346.) 

Akt.  5. — Affidamt  to  obtain  Warrant. 

The  application  must  be  founded  upon  an  affidamt.  It  could 
sot  be  granted  npon  the  complaint  alone.    {Ante^  p.  84,  §  229.) 

Tlie  affidavit  must  show  that  a  canse  of  action  exists  agaiust 
the  defendant,  specifying  tlie  amount  of  the  claim,  and  the 
grounds  thereof,  and  must  further  show  that  the  caae  falls 
within  the  range  of  those  heretofore  specified,  ante,  p.  641. 
(^n^^,^.  84,  §229.) 

The  affidavit  will  be  sufficient,  if  couched  in  the  precise 
language  of  the  Code,  provided  such  statements  are  sworn  to 
positively,  and  could  reasonably  be  within  the  deponent's 
actual  knowledge.    {Furman  v.  Walter,  13  How.  354.) 

But  if  any  matters  are  stated  upon  belief,  the  grounds  of 
belief  must  be  fully  set  forth,  so  that  the  court  can  judge  of 
their  value.  {Ibid. ;  St.  Anumt  v.  De  JBeixoedon,  3  Sand.  703 ; 
Cammann  v.  Tompkins,  1  Code  Rep.  N.  S.  12;  Morgan  y. 
Avery,  7  Barb.  656 ;  2  Code  Rep.  93 ;  and  see  FviUon  v.  Ileaion^ 
1  Barb.  552.) 

And  where  it  is  podtively  sworn  that  the  defendant  has 
absconded,  etc.,  with  intent  to  defrand  his  creditors,  the  court 
will  regard  the  allegation  as  made  on  belief,  and  require  the 
facts  to  be  set  forth.  For  no  one  can  know  the  defendant's 
mtefit,  however  plainly  it  may  be  inferred  from  his  words  or 
acts.  (Furman  v.  Walter,  13  How.  355 ;  Frost  v.  WiBari,  9 
Barb.  44.6.) 

Where  an  affidavit  set  forth  that  the  plaintiff's  demand  arose 
^^upon  a  judgment,  which  deponent  has  been  informed  and 
believes  was  obtained  in  or  about  the  year  1842,"  it  was  hM 
that  the  words  ^^  informed  and  believes  "  referred  to  the  date 
only,  and  not  to  the  fact  of  the  existence  of  the  judgment. 
{DotmeOy  v.  CorbeU,  3  Seld.  500.) 

Where  in  an  affidavit  by  one  of  several  plaintiffs,  instead  of 
saying  ^^this  deponent  says,"  the  language  used  was  *'the 
plaintiffs  aver,"  etc.,  it  was  held  sufficient,  though  not  unex- 
ceptionable.   {Jamison  v.  Beecher,  4  Abb.  280.) 
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Affidavit  on  application.  Form  of  affidavit. 

The  affidavit  need  not  be  entitled,  bnt  must  intelligibly  refer 
to  the  action  in  which  it  is  used.     {Ante^p.  144,  §  406.) 

And  where  the  affidavit  had  no  title — did  not  refer  to  the 
summons — did  not  mention  in  any  place  the  name  of  the 
plaintiff  or  defendant,  and  in  general  was  so  indefinite  that  it 
could  be  used  in  any  action  as  well  as  another,  it  was  held 
entirely  insufficient  to  sustain  any  proceeding.  {Burgess  v. 
&Ut,  12  How.  401.) 

By  whom  to  he  made.'] — ^The  facts  should  be  sworn  to  by  the 
persons  who  have  actual  knowledge  of  them.  {St.  AmcurU  v. 
Biexcedon,  1  Code  Rep.  N.  S.  104;  3  Sand.  703.) 

The  affidavit  may  be  made  by  the  plaintiff,  as  well  as  any 
other  person.  {Morgan  v.  Avery ^  2  Code  Rep.  93 ;  7  Barb. 
658.) 

FUingJ] — The  affidavits  must  be  filed  with  the  clerk  of  the 
county  in  which  the  action  is  to  be  tried,  within  ten  days  after 
the  warrant  is  granted.  {ArUe^  p.  84,  §  229 ;  bnt  see  arUe^  p. 
178,  Rule  4,  Supreme  Gowrt.) 


§  130. 

Affidavit  on  Application  far  Attachment. 

County  of :  John  Smith,  of ,  being 

duly  sworn,  says : 

1.%  [State  the  catcse  of  action^  as  thtts:]  That  on  the  ...  . 

day  of 18  .  .,  at ,  he  sold  and  de- 

livered  to  John  Jones,  of ,  sundry  parcels  of  dry 

goods,  of  the  value  of dollars,  for  which  he  has 

not  been  paid ; 

2.  That  deponent  is  about  to  commence  an  action  in  this 
conrt  against  the  said  Jones,  for  the  price  of  the  said  goods, 
and  has  issued  a  summons  therein ; 

3.  That  the  said  Jones  has  left  this  State,  and  gone  to  .  .  . 

•  •  •  •  5 

4.  That  deponent  is  informed  by  A.  B.,  and  believes,  that 
the  said  Jones  stated  to  him,  on  the  ....  day  of , 
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AfBdaTit  on  application.  Secaritj  upon  applicaUoa. 

18  .  .,  that  *^  he  meant  to  get  out  of  the  waj  for  a  while,  and 
let  the  storm  blow  over ;"  meaning  that  he  wished  to  avoid  his 
creditors ; 

5.  That  the  said  A.  B.,  being  the  clerk  of  the  said  Jones, 
refuses  to  make  his  affidavit. 

Joihr  Sktth. 

IJurat,} 


We  do  not  suppose  it  to  be  necessary  to  set  forth  all  the  facts 
constituting  a  cause  of  action  as  in  a  complaint,  yet  it  seems 
to  us  advisable  to  show  very  clearly  the  nature  of  the  demand, 
and  unless  the  items  are  numerous,  it  is  best  to  state  tlie  species 
of  goods,  etc.  for  which  the  action  is  brought. 

In  the  case  of  an  absconding  debtor,  corroborative  affidavits 
will  almost  always  be  necessary. 

Abt.  6. — Security  upon  Attcbohment. 

"  Before  issuing  the  warrant,  the  judge  shall  require  a  writ- 
ten undertaking  on  the  part  of  the  plaintiff,  with  sufficient 
surety,  to  the  effect,  that  if  the  defendant  recover  judgment, 
the  plaintiff  will  pay  all  costs  that  may  be  awarded  to  the  de- 
fendant, and  all  damages  which  he  may  sustain,  by  reason  of 
the  attachment,  not  exceeding  the  sum  specified  in  the  under- 
taking, which  shall  be  at  least  two  hundred  and  fifty  dollars." 
(^n^p.  84,  §230.) 

The  plaintiff  need  not  join  in  the  undertaking.  {LeffingweU 
V.  Chwoe^  10  Abb.  477  ;  19  How.  58  ;  Askina  v.  Heams^  3  Abb. 
189 ;  BeUinger  v.  Oardner^  2  id.  441 ;  see  Courier  v.  IPNa- 
ma/ra^  9  How.  255  ;  see  contra,  Richardson  v.  Craig^  1  Duer, 
666.) 


§131. 
Undertaking  'upon  Attackmeni. 
iTiOe  of  Came.'] 

Whbrras,  the  plaintiff  is  about  to  apply  for  a  warrant  of 
attachment  against  the  property  of  the  above  named  John 
Jones : 
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Seenrity  by  plaiDiifil  Tb«  warrant. 

Now,  THBEKFOEK,  we,  Johu  JohnsoD,  of ,  [mer- 
chant,] and  John  Jenke,  of ,  [builder,]  undertake  in 

the  8am   of dollars,   that  if  the  said  warrant  b^ 

granted,  and  the  defendant  recover  judgment  in  this  action, 
the  plaintiff  shall  pay  all  costs  that  may  be  awarded  to  the  de- 
fendant in  the  same,  and  all  damages  which  he  may  sustain  by 
reason  of  such  attachment 

JoHK  Johnson, 

[Date.']  John  Jenks. 

{Justification  and  acknowledgment  as  in  §  102.] 


It  is  not  essential  that  there  should  be  two  sureties,  if  the 
justice  is  satisfied  with  one. 

Liability  of  the  plaintiff .] — Where  an  attachment  is  a  nul- 
lity, the  plaintiff  is  reeponsible  for  all  damages  resulting  from 
the  taking  and  keeping  the  goods,  and  from  the  negligence  of 
the  sheriff  in  executing  the  same.  {Supreme  Courts  general 
term,  Kerr  v.  Moffatt,  N.  Y.  Trans.,  Dec.  23, 1859.) 

FUing.] — ^The  undertaking  must  be  filed  with  the  clerk  of 
the  court,  with  the  approval  of  the  justice  indoreed  thereon, 
within  five  days  after  the  warrant  is  granted,  or  the  attachment 
may  be  set  aside.    {Ante^p.  178,  Bule  4,  Supreme  Courf] 

Abt.  7. — The  Warrant. 

Form  and  nature  of  t/ie  warrcmt.'] — The  warrant  was  for- 
merly held  to  he^procees^  and  it  was  therefore  required  to  run 
in  the  name  of  the  people,  etc.  .  {Gamm^nn  v.  Tompkins^  1 
Code  Rep.  N.  S.  16 ;  Morgan  v.  Avery^  2  Code  Rep.  91 ;  T 
Barb.  656 ;  and  see  Conklin  v.  Dutcher^  1  Code  Rep.  N.  S. 
49.) 

But  it  has  latterly  been  held  to  be  merely  a  judge's  order. 
{Genin  v.  Tompkins^  12  Barb.  287  ;  Bcmh  of  Zansinghirg  v. 
M^Kie^  7  How.  364  ;  and  see  Cruyt  v.  Phillips^  16  id.  134; 
Houghton  v.  AuU^  id.  77  ;  Furman  v.  Walton^  13  id.  353.) 

The  warrant  requires  only  the  signature  of  the  judge,  with- 
out any  formal  teete^  signature  of  clerk,  or  seal.    The  plaintiff^ 
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The  warrant.  Form  of  warrant 

attorney  ehoald  sign  it.  No  retarn  day  need  be  inserted. 
{Oenin  cfe  Cammann  v.  Tmnphma^  12  Barb.  287  ;  reversing  S. 
O.,  1  Code  Rep.  N.  S.  16  ;  and  see  BamJc  of  LcmdnghMrg  r. 
M^JSMy  7  How.  364 ;  but  see  contra^  Morgan  v.  Avery^  2  Code 
Eep.  91 ;  7  Barb.  656.) 

To  whhm  directed^ — ^It  must  be  directed  to  the  sheriff  of  any 
county  in  which  any  property  of  the  defendant  may  be. 
(^nA5,^.  85,  §231.) 

Several  warrants  may  be  issued  at  the  same  time  to  the 
sheriffs  of  different  counties.     {Ibid.) 

Purport  of  the  wwrr(mtJ\ — It  should  require  the  sheriff  to 
attach  and  safely  keep  all  the  property  of  the  defendant  within 
his  county,  or  so  much  thereof  as  may  be  sufficient  to  satisfy 
the  plaintiff's  demand,  together  with  costs  and  expenses.  The 
amount  of  the  demand  must  be  stated  in  accordance  with  the 
complaint,  with  the  co8ts,^etc.     {Ante^p.  85,  §  231.) 


§  132. 
Warrant  of  Attachment. 
[Title  of  Cause  J] 

|n  t\t  mm  tsl  Vit  Ij^t^lt  bI  t\t  Stxk  of  |[tto  forlt : 

It  appearing  by  affidavit  to  the  officer  granting  this  war- 
rant, that  the  plaintiff  is  entitled  to  recover  from  the  defen- 
dant   dollars  with  interest  thereon  from  the  .... 

day  of ,  18  .  . ;  and  that  the  above-named  John 

Jones  is  not  a  resident  of  this  State  [or  otherwUe^  as  the  case 
may  5«] ; 

You  ABE  COMMANDED  forthwith  to  attach  and  safely  keep  all 
the  property  of  the  said  John  Jones  in  your  county,  or  so 
much  thereof  as  may  be  sufficient  to  satisfy  the  said  demand, 
with  costs  and  expenses. 

\Jvdgis  sifffuUure.] 

[Bate.'] 

BsowNE  &  Morton, 

Plaintiffs  Attorneys. 

To  the  Sheeiff  of  the  County  of 
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What  may  be  attached.  Endence  of  debt 

Abt.  8. —  What  is  UaUe  to  Attachment 

AH  the  real  and  personal  estate  of  the  defendant,  except 
articles  exempt  from  execution,  is  liable  to  be  attached ;  in- 
cluding motley,  bank-notes,  all  books  of  account,  vouchers,  and 
papers,  relating  to  his  property,  debts,  credits,  and  effects,  and 
all  evidences  of  his  title  lo  real  estate.  (3  R,  8.  {pth  ed.)  80 ; 
[2  id.  4.]) 

It  seemsj  that  everything  liable  to  be  taken  on  execution,  may 
be  also  seized  upon  attachment  {Patterson  v.  Pei'ry^  10  Abb. 
93 ;  &oa  V.  JSintonj  8  Abb.  120 ;  Bandy  v.  Dobbin^  12  Johns. 
220.) 

The  property  attached  must  be  either  in  the  possession  of 
defendant,  or  he  must  have  a  complete  title  to  it.  If  the  title 
remains  in  another  perfeon^  the  goods  are  of  course  not  subject 
to  attachment. 

Thus,  where  some  lamps  were  made  to  order,  and  it  was 
agreed  that  they  should  be  delivered  to  the  defendant  in  New 
Orleans,  for  cash  payment,  hdd  that  they  could  not  be  attached 
for  the  defendant's  debts,  while  passing  through  New  York. 
{Bates  V.  N.  Orlecms  B.  J?.,  4  Abb.  79.) 

And  merchandise  sold  and  shipped  to  B.  by  A.,  cannot  be 
attached  for  B.'s  debts,  so  lons^  as  A.  retains  the  right  of  stop- 
page in  transitu.    {Jones  v.  Bradner^  10  Barb.  193.) 

The  defendant's  own  bond  or  note,  while  in  possession  of 
himself  or  his  agent,  is  not  property  within  the  meaning  of  the 
attachment  laws,  and  cannot  be  taken  under  them.  {Codding- 
tan  y.  GHhert,  17  N.  Y.  489;  affirming  S.  C,  2  Abb.  242; 
5  Duer,  72.) 

A  debt  due  from  a  non-resident  debtor  to  a  non-resident 
creditor  cannot  be  attached.  (Jamks,  J.,  WiUett  v.  Equitable 
Ins.  Co.,  N.  Y.  Trans.,  F^.  8, 1860;  10  Abb.  193.) 

Nor  can  the  evidence  of  such  debt,  e.  g,,  a  bond  or  note  for 
the  amount,  be  attached.  {Bates  v.  If.  O.  B.  i?.,  4  Abb. 
83.) 

Goods  shipped  to  a  consignee  for  sale  on  commission,  may 
be  attached  in  his  hands  for  a  claim  against  the  consignor,  but 
only  in  the  way  po'inted  out  by  §§  235  and  236  of  the  Code. 
They  cannot  be  taken    out  of   the    consignee's   possession. 
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{BrowneU  v.  Comdey^  3  Duer,  12  ;  see  Patterson  v.  Perry^  10 
Abb.  90.) 

After  the  consignee's  lien  is  satisfied,  the  surplus  is  bound  bj 
the  attachment.    {Patterson  v.  Perry^  10  Abb.  82.) 

Money  deposited  in  lieu  of  bail  may  be  attached.  And 
where  it  was  paid  by  A.  to  the  sheriff  to  enable  B.  to  obtain 
his  release,  it  was  held  that  it  was  loaned  to  B.,  that  it  became 
thereby  his  propert}',  and  was  liable  to  be  attached  for  his 
debts.  {Salter  v.  Weiner^  6  Abb.  191.)  But  this  decision  was 
reversed  at  general  term.  (See  1  Abb.  Digest,  360,  note^  We 
presume  that  the  reversal  was  upon  the  latter  ground. 

Letters  and  correspondence  of  any  kind  are  not  among  the 
articles  that  may  be  taken  on  attachment  {Uergman  v.  Pet- 
Hehach,  11  How.  48.) 

It  seems  that  a  bill  of  lading  in  the  hands  of  a  consignee  is 
not  property  of  the  consignor,  within  the  meaning  of  the  Code. 
{Patterson  v.  Perry^  10  Abb.  83.) 

Partnership  property] — may  be  attached  nnder  a  warrant 
against  one  partner,  and  his  interest  therein  be  sold  on  execu- 
tion. {GoU  V.  Hinton^  8  Abb.  120 ;  Sergman  v.  Pettlebach^ 
11  How.  46  ;  Brejjoster  v.  Ilonigsherger^  2  Code  Rep.  50.) 

And  the  books  of  the  partnership  may  be  seized,  as  well  as 
any  other  property.     {Uergman  v.  Pettleiach^  11  How.  46.) 

The  language  of  the  court  in  the  above  cited  decisions  is 
sufficiently  broad  to  cover  all  cases  of  attachment  against  an 
individual  partner,  even  for  his  sole  debts.  Bnt  the  claims 
actually  before  the  court  were  partnership  ddfts^  although  the 
attachments  were  granted  against  only  one  member  of  each 
firm. 

Property  fratLChdently  assigned.'] — ^The  sheriff  may  seize 
property  in  the  possession  of  a  person  claiming  title  under  a 
bill  of  sale,  assignment,  etc.,  from  the  defendant,  and  may 
justify  such  seizure  in  an  action  brought  by  such  person,  by 
showing  that  the  transfer  was  fraudulent^  {Thayer  v.  WUUtt^ 
9  Abb.  325;  overruling  Hall  v.  Sbryher^  id.  342;  see  PraU  v. 
Whed&r,  6  Gray  fSf ass.]  620.) 
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Art.  9. — Ececution  of  the  Warrant. 

SuBO.  1.  Proceedings  in  general. 

2.  Perishable  property,  and  vessels. 

8.  Property  incapable  of  manual  deliyery. 

4.  Sheriff's  return. 

8uBD.  1.  Proceedings  in  general. 

The  sheriff  to  whom  the  warrant  is  directed,  "shall  proceed 
thereon  in  all  respects  in  the  manner  required  by  law  in  the 
case  of  attachments  against  absent  debtors  ;  shall  make  and  re- 
turn an  inventory ;  and  shall  keep  the  property  seized  by 
him,  or  the  proceeds  of  such  as  shall  have  been  sold,  to  answer 
any  judgment  which  may  be  obtained  in'  such  action;  and 
shall,  subject  to  the  direction  of  the  court  or  judge,  collect  and 
receive  into  his  possession  all  debts,  credits,  and  effects  of  the 
defendant."    {Ante^jp.  85,  §  232.) 

He  must,  upon  delivery  of  the  warrant,  immediately  attach 
all  the  defendant's  property,  as  defined  in  the  last  article  of 
this  chapter,  which  he  must  safely  keep  to  be  disposed  of  by 
further  order.     (3  JR.  S.  {5th  ed.)  80 ;  [2  id.  4.]) 

The  sheriff  is  not  at  liberty,  without  the  express  order  of  the 
court,  to  examine  any  books  or  papers  seized,  or  to  do  any- 
thing with  any  property  further  than  to  keep  it  safely.  {Herg- 
man  v.  DetUeboGh^  11  How.  46.) 

The  sheriff  who  attaches  the  property  should  keep  it  even 
after  his  term  expires.  He  is  responsible,  and  not  his  succes- 
sor.   {WKay  V.  Harrower^  27  Barb.  468.) 

How  rwuch  shaidd  be  attached.'] — ^The  sheriff  is  bound  to 
seize  enough  property  to  pay  the  plaintiff's  demand,  with  costs 
and  expenses.    {Ante^p.  85,  §  231.) 

He  may  seize  the  whole  of  the  defendant's  property. 
{IHd.) 

And  if  he  only  seize  a  party  it  will  be  at  his  own  risk,  and 
he  will  be  liable  to  the  plaintiff  if  such  part  seized  is  insufficient 
to  satisfy  his  demand.  {Ransom  v.  Waloattj  9  How.  122; 
18  Barb.  66  ;  see  it  Kay  v.  Harrower^  27  Barb.  473.) 

It  is  no  excuse  for  the  sheriff,  that  the  goods  seized  were  ap- 
praised at  more  than  enough  to  pay  the  demand.    {Ibid.) 
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But  the  plaintiff  cannot  insist  upon  the  sheriff's  attaching 
more  than  is  reasonably  likelj  to  satisfy  his  demand.  Thus, 
where  the  sheriff  has  attached  property  appraised  at  $466,  to 
satisfy  a  claim  of  $200,  hdd  that  the  plaintiff  could  not  require 
him  to  attach  more,  thotfgh  if  upon  sale  the  property  proved 
insufficient,  the  sheriff  would  be  liable.  {M^Kay  v.  Har- 
rower^  27  Barb.  473.) 

'  Inventor yJ] — He  must,  immediately  on  making  the  seizure, 
with  the  assistance  of  two  disinterested  freeholders,  make  a 
just  and  true  inventory  of  all  the  property  so  seized,  and  of  the 
books,  vouchers,  and  papers  taken  into  his  custody,  stating 
therein  the  estimated  value  of  the  several  articles  of  personal 
property,  and  enumerating  suoh  of  them  as  are  perishable; 
which  inventory  after  being  signed  by  the  sheriff  and  the 
appraisers,  must  within  ten  days  after  such  seizure  be  returned 
.  to  the  officer  who  issued  the  warrant.  (3  H.  S,  {5th  ed.)  80 ; 
[2  id.  4.]) 

SuBD.  2.  PsrUhdble  property  and  ve$9sU~^hoto  disposed  of, 

PerishcMe  property. 1 — ^If  any  of  the  property  seized,  other 
than  vessels,  be  perishable,  the  sheriff  must  sell  the  same,  under 
the  direction  of  the  judge,  at  public  auction,  and  retain  in  his 
hands  the  proceeds  of  such  sale,  after  deducting  his  expenses, 
to  be  allowed  by  such  judge;  which  proceeds  are  to  be  dis- 
posed of  in  the  same  manner  as  the  property  itself  would  have 
been,  if  unsold,  (8  R.  8.  {5th  ed.)  80  ;  [2  id.  4.]  ;  see  Davis 
V.  Ainaworth^  14  How.  346.) 

Vessels.'] — If  no  claim  be  made  and  enforced,  in  the  manner 
prescribed  in  Art.  12,  {post^  p.  656,)  to  a  vessel  or  share  in  a 
vessel  seized  upoji  attachment,  within  thirty  days  after  seizure, 
it  may  be  sold  by  the  sheriff  under  an  order  of  the  judge  to  be 
granted  on  the  application  of  any  attaching  creditor,  whenever 
in  the  opinion  of  such  judge  a  sale  may  be  necessary;  or,  in 
case  of  a  share  in  a  vessel,  upon  the  application  of  any  joint 
owner  or  his  agent.  (3  JR.  S.  {5th  ed.)  83 ;  [2  id.  7.]  See 
Heady  v.  Stewart,  1  Code  Eep.  N-  S.  300.) 
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§  133. 
Order  for  the  Sale  of  Peris Adble  Property. 

[Title  of  Cause.'] 

It  appearing  by  the  inventory  made  under  the  wan*ant  of 
attachment  granted  by  me  in  this  action,  that  a  certain  portion 
of  the  property  attached  under  said  warrant  by  the  sheriff  of 
the  county  of ,  is  perishable, 

Ordebed  :  That  [one  iinndred  barrels  of  potatoes*]  specified 
in  the  said  inventory  as  perishable,  be  sold  by  said  sheriff  at  pub- 
lic auction,  at  such  time  and  place  as  he  shall  deem  advisable, 

being  within  the  city  of ,  after  advertising  the  said 

sale  for    ....  days  in    the newspaper,    and 

written  notice  thereof  being  posted  in  three  conspicuous  places 
in  said  city  for  at  least  ....  days  before  such  sale. 

D.  P.  Inqbaham. 
[Date.'] 


8rBD.  8.  Property  ineapahh  of  manval  delivery^  koto  attaehed. 

The  attachment  may  be  executed  upon  any  interest  in  a  cor- 
poration, debts  or  other  property  of  the  defendant,  incapable  of 
manual  delivery  to  the  sheriff,  by  leaving  a  certified  copy  of 
the  warrant  of  attachment  with  the  president,  or  other  head  of 
the  association  or  corporation,  or  the  secretary,  cashier,  or  ma- 
naging agent  thereof,  or  with  the  debtor,  or  individual  holding 
such  property,  with  a  notice  showing  the  property  levied  on, 
{Ante,  p.  85,  §  285.) 

This  copy  of  the  warrant  should  be  served  on  the  debtor,  pre- 
sident, or  other  person  holding  such  property,  personally,  in  the 
same  manner  as  a  summons.  {Orser  v.  Grossman,  11  How. 
522;  4  E.  D.  Smith,  443.) 

Whether  ^e  service  would  be  valid,  if  the  papers  were  actu- 
ally received  by  the  debtor,  etc.,  from  another  person  with 
whom  they  were  left  by  the  sheriff— jw^ry  /    {Ibid.) 

*  It  ia  not  n4e€i$ary  to  apecifj  the  property  in  the  order,  bnt  if  it  will  not  tako 
np  BMeh  room,  it  ia  probablj  best  to  do  ao. 


654  ATTACHMENT. 


Execution  of  warrant  Baties  of  garabheea. 

The  notice  must  specify  the  particular  property  levied  on, 
and  a  notice  attaching  "  all  the  property  of  A.  B.,  which  is,  or 
may  come  into  your  hands,"  without  any  farther  description,  is 
insufficient  and  void.  (  Wilson  v.  Duncan^  11  Abb.  6  ;  £uAl- 
man  v.  Orserj  6  Duer,  242 ;  and  see  Orser  v.  Chrossman^  11 
How.  522;  4  E.  D.  Smith,  443.) 

For  the  means  of  obtaining  a  description  of  property  of  this 
kind,  see  Abt.  10,  infra. 

Property  .incapable  of  manual  delivery  is  not  attached, 
where  the  sheriff  merely  serves  a  copy  of  the  warrant,  without 
the  notice  herein  prescribed,  and  without  making  an  inventory. 
(  WiUon  V.  Duncan^  11  Abb.  6 ;  KuJdman  v.  OtacTy  5  Duer,  250; 
see  Lyman  v.  Cartwright^  8  E.  D.  Smith,  117.) 

When  goods  or  merchandise  should  he  thus  attached.} — ^Mer- 
chandise in  the  custom  house,  the  duties  being  unpaid,  should 
be  thus  attached.    {Kuhlman  v.  Orser^  5  Duer,  250.) 

So  should  merchandise  in  the  hands  of  a  third  party,  who  re- 
ceived it  for  sale  on  commission.  The  proceeds^  and  not  the 
goodsy  are  the  subject  of  the  attachment^  in  such  case.  {Brownell 
V.  Camleyj  3  Duer,  12.) 

Hisk  of  cUdrns  thus  attached.} — ^Where  money  in  the  hands 
of  a  trust  cgmpany  was  thus  attached,  and  not  collected,  and 
pending  suit,  the  company  failed ;  hdd  that  the  loss  fell  on  Uie 
defendant,  (the  judgment  being  against  him),  and  that  the 
amount  was  not  to  be  considered  as  paid  to  the  plaintiff. 
{M' Bride  v.  Farmer's  Bank,  7  Abb.  849.) 

SuBD.  4.  SherijgTi  return. 

'^  When  the  warrant  shall  be  fully  executed  or  discharged, 
the  sheriff  shall  return  the  same,  with  his  proceedings  thereon, 
to  the  court  in  which  the  action  was  brought.''  {Ante,  p.  8S, 
§  242.) 

AsT.  10. — Duties  of  the  Defendants  D^ftorSy  etc. 

Whenever  the  sheriff  applies,  with  a  warrant  of  attachment, 
to  a  managing  officer  of  a  corporation,  or  to  any  other  person, 
for  the  purpose  of  attaching  any  property  w  rights  of  the  de- 
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fendant,  such  officer  or  person  must  furnidh  "  a  certificate  un- 
der his  hand,  designating  the  number  of  rights  or  shares  of  the 
defendant  in  the  stock  of  such  association  or  corporation  with 
any  dividend  or  anj  incumbrance  thereon,  or  the  amount  and 
description  of  the  property  held  by  such  association,  corpora- 
tion, or  individual,  for  the  benefit  of,  or  debt  owing  to,  the  de- 
fendant."   {Antejp.  86,  §  236.) 

Proceedings  upon  refusal  of  certificate.'] — If  sneh  officer  or 
individual' refuse  to  furnish  the  certificate  required,  "he  may 
be  required  by  the  court  or  judge  to  attend  before  him,  and  be 
examined  on  oath  concerning  the  same  ;  and  obedience  to  such 
orders  may  be  enforced  by  attachment."    {Ante^p.  86,  §  236.) 

The  order  for  examination  cannot  be  granted  if  any  certifi- 
cate is  given,  although  it  may  only  acknowledge  a  small 
amount  of  property,  or  none  at  all.  {CarroU  v.  Fitdeyj  26 
Barb.  61 ;  HoagUnd  v.  StodoUa,  1  Code  Rep.  N.  S.  210.) 

But  if  the  plaintiff  can  satisfy  the  judge  that  the  certificate 
is  false,  it  will  be  regarded  as  a  refusal  of  the  certificate  re- 
quired by  law.  {CarroU  v.  Finley^  26  Barb.  61 ;  Hopkins  v. 
Snowj  4  Abb.  868.) 

Art.  11. — Zden^  how  secured. 

An  attachn^nt  creates  no  lien  until  served.  {Kuhlman  v. 
Orser^  6  Duer,  250.) 

Heal  estate.'] — It  is  a  sufficient  attachment  for  the  sheriff  to 
•nter  real  estate  on  his  inventory.  He  need  not  go  upon  it,  or 
go  near  it.  {Learned  v.  Vandeniurghj  7  How.  381 ;  8  id.  77 ; 
Taylor  V.  Mixter,  11  Pick.  347.) 

But  to  secure  the  lien  against  subsequent  purchasers  or 
incumbrancers,  a  notice  of  pendency  of  action  must  be  filed. 
{Antej  p.  54,  §  132  ;  and  see  ante^  p.  394.) 

A  lieu  by  attachment  is  as  sacred  as  a  lien  by  mortgage. 
{Lyon  y.  Sandfordj  5  Conn.  548 ;  cited  and  approved,  Thayer 
r.  WiUeL,  9  Abb.  333.) 

Personal properij/] — must  be  taken  into  the  actual  possession 
of  the  sheriff,  in  order  to  create  any  lien  upon  it.    {Learned  v. 
Vandenburghj  7  IIow.  881 ;  8  id.  77.) 
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Aet.  12. — Disputed  Property. 

1.  Other  them  veBsda!] — If  anything  (except  vessels)  seized 
by  the  sheriff,  is  claimed  as  the  property  of  any  person  other 
than  the  defendant,  he  must  summon  and  swear  a  jury  to  try 
the  validity  of  such  claim,  in  the  same  manner  and  with  like 
effect  as  in  seizure  under  execution.  {ArUe^p.  85,  §  233 ;  ,3  B. 
)&(6^A^.)80;  [2w?.4.]) 

If  the  jury  find  in  favor  of  the  claimant,  the  sheriff  mnst 
forthwith  deliver  the  property  go  claimed  to  him ;  unless  the 
attaching  creditor  indemnify  the  sheriff  for  its  detention  by 
bond,  with  sufficient  sureties,  in  which  case  the  sheriff  must 
detain  such  property  as  in  other  cases.    {Ihid.) 

The  form  of  diis  bond  may  be  similar  to  §  134. 

The  costs  and  charges  of  such  inquisition  are  to  be  allowed 
by  the  jpdge  issuing  the  warrant,  and  to  be  paid  by  the  claim- 
ant, if  unsuccessful ;  or  if  otherwise,  by  the  attaching  creditor. 
(8  H.  8.  i&th  ed)  80 ;  [2  id.  4.]) 

2.  Domestic  vessels.'] — ^If  a  vessel,  or  any  share  or  interest 
in  a  vessel,  belonging  to  any  port  or  place  in  the  United  States, 
is  attached,  any  person  claiming  such  vessel  or  share,  or  his 
agent,  may  applv  within  thirty  days  thereafter  to  the  jndge 
who  granted  the  warrant  for  relief.  (3  S.  8.  (5^  ed)  81 ; 
[2  id.  6.]) 

Must  this  application  be  made  upon  notioe  to  the  plaintiff! 
We  presume  so. 

The  judge,  upon  such  application,  may  cause  the  vessel 
or  share  so  seized  to  be  valued  by  three  indifferent  men 
to  be  appointed  by  him.  ^^  Within  two  days  after  sneh 
appraisement  shall  be  made,  the  claimant  or  his  agent  may 
execute  a  bond  with  sureties  to  be  approved  by  such"  judge, 
^'to  the  people  of  this  State,  in  a  penalty  double  the 
amount  of  such  appraised  value,  conditioned  that  in  a  suit 
to  be  brought  on  such  bond,  the  claimant  will  establish 
that  he  was  the  owner  of  such  vessel  or  share  at  the  time 
of  the  seizure,  and  in  case  of  his  failure  to  do  so,  that  be 
will  pay  the  amount  of  such  valuation,  with  interest  from 
the  date  of  the  bond  to  [any  trustees  who  may  be  appointed 
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on  finch  attachment] ;  or  in  case  [none  be  appointed  according 
to  law,  or]  the  attachment  be  discharged,  to  such  debtor  or  his 
personal  representatives."    {3  JR.  S.  {6th  ed.)  81 ;  [2  id.  6.]) 

The  words  inclosed  in  brackets  are  certainly  inapplicable  to 
attachments  under  the  Code.  It  is  presumed  that  the  amount 
of  yaluation  should  be  made,  in  such ,  cases,  payable  to  the 
sheriff. 

"  Upon  such  bond  being  executed  and  delivered  to  such " 
jadge,*^  ^^he  shall  order  the  vessel  or  share  so  seized  to  be  dis- 
charged from  the  attachment,  and  the  sheriff  shall  discharge 
such  vessel  or  share  accordingly.''  (3  H.  S.  {6th  ed.)  81 ;  [3 
id.  6.])  .        • 


§  134. 
Bond  wpoifh  Claiming  an  American  Vessd  or  Shhre  therein. 

EsscTN  ALL  MEN  BT  THSSE  PBE8KNTS,  that  WO,  J.  K.,  [shipmaster,] 
of  the  [city  of  Portland,  State  of  Maine],  L.  M.,  [merchant,]  of 
the  [city  of  New  York],  and  R.  L.  [ship-chandler],  of  the  [same 

city],  are  held  and  firmly  bound  in  the  sum  of 

dollars,  to  be  paid  to  the  people  of  the  State  of  New  York ; 
for  which  payment  well  and  truly  to  be  made,  we  bind  our- 
selves, our  heirs,  executors,  administrators  and  assigns,  jointly 
and  severally,  firmly  by  these  presents. 

Sealed  with  our  seals,  and  dated  this  ....  day  of 

The  condition  of  this  obligation  is  such  that  if  the  above 
named  J.  K.  shall  establish,  in  an  action  to  be  brought  on  this 
bond,  that  he  was  the  owner  of  [the  steamer  Kennebec,  0}\  the 
one-fourth  share  of  the  schooner  Liberty],  heretofore  seized 
!  tinder  a  warrant  of  attachment  granted  by  Hon.  [D.  P.  Ingra- 

ham,  a  justice  of  the  Supreme  Court],  by  the  sheriff  of  the 
[city  and]  county  of  [New  York],  at  the  time  of  such  seizure  ; 
or  in  case  the  said  J.  £.  shall  fail  to  establish  such  ownership 
on  his  part  as  aforesaid,  if  he  shall  pay  on  demand  the  sum  of 
I  [the  valuation']^  with  interest  from  the  date  of  this  bond,  to  the 

I  sheriff  of  the  [city  and]  county  of  [New  York],  or  in  case  the 

attachment  aforesaid  be  discharged,  to  C.  D.  defendant,  or  his 

42 
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executors,  administrators,  or  assigns ;  then  this  obligation  to  be 
void ;  otherwise  to  remain  in  full  force  and  virtue. 


Sealed  and  delivered  ^ 


J.K.  [L.8.] 


in  the  presence  of     .  L.M.        [l.s.] 

H.  M.  J  B.L.         [us.] 

{Jnt^flcaiion  a/nd  ocknowledgmeTU,] 


ITumber  of  sureties.] — It  9eems,  that  the  plaintiff  may  insist 
upon  having  two  sureties  to  the  bond ;  but,  with  his  consent, 
one  is  sufficient.    (  Ward  v.  Whitneyj  3  Sand.  404.) 


§  135. 
Order  for  Discharge  of  Vessel  from  Attachment. 
[TiOe  of  Cwuse.] 

A  warrant  of  attachment  having  been  granted  by  me  against 
the  property  of  the  defendant  in  this  action,  and  the  [steamer 
Ejennebec]  having  been  seized  by  the  sheriff  of  the  [city  and] 
county  of  [New  York],  under  and  by  virtue  of  such  warrant, 
which  vessel  is  claimed  by  J.  K.,  of  the  [city  of  Portland,  State 
of  Maine],  as  his  property ;  and  a  sufficient  bond  having  been 
given  according  to  the  statute, 

Obdebed  :  that  the  said  [steamer  Kennebec]  be  discharged 
from  attachment  under  the  warrant  aforesaid,  and  that  the 
aheriff  aforesaid  deliver  the  same  to  the  said  J.  K. 

D.  P.  Ikgbaham,  J. 

[Date.] 


File  the  original  order  and  the  bond  with  the  clerk. 
Upcm  serving  a  certified  copy  of  the  above  order  on  the 
sheriff,  he  must  discharge  the  vessel  accordingly. 

Action  tipon  the  bond.']— The  [trustees]*    (sheriff!  or  ait- 

•■  We  incline  to  think  that  the  dnty  of  enforcing  this  bond,  In  attaofameali 
wder  the  Code,  falla  upon  the  9k$nff.    (See  Abt.  18,  poai,  p.  66S.) 
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tachiDg  creditor?)  must  immediately  commence  a  suit  upon  the 
bond,  or  if  the  attachment  be  discharged,  the  debtor  or  his  re- 
presentatives^ay  prosecute  such  bond.  {R.  S.  {5th  ed.)  82  ; 
[2  id.  5.]) 

**  In  such  suit,  the  claimant  may  give  in  evidence  in  bar  of  a 
recovery,  that  he  was  the  owner  of  the  vessel  or  share  seized, 
at  the  time  of  issuing  such  warrant."    {Ibid,) 

'^  If  he  fail  to  establish  such  ownership,  or  if  judgment  shall 
pass  against  him  by  default  or  on  demurrer,  the  party  prose- 
cuting such  suit  shall  recover  the  amount  of  the  valuation  of 
such  vessel  or  share,  with  interest  from  the  date  of  the  bond, 
to  be  assessed  as  damages.    {Hid.) 

8.  Foreign  vessels.'] — Whenever  a  foreign  vessel,  or  a  share 
or  interest  therein,  is  attached,  it  may  be  valued  in  the  same 
manner  as  a  domestic  vessel,  upon  the  application  of  any  per- 
son, who  makes  affidavit  of  his  ownership,  or  makes  affidavit 
that  he  is  the  agent  of  the  owner,  and  that  he  verily  believes 
his  principal  to  be  the  owner  of  the  vessel  or  share  so  at- 
tached.    (3  JR.  8.  {5th  ed.)  82  ;  [2  id.  6.]) 

Such  notice  of  this  application  shall  be  given  to  the  plaintiff 
as  the  judge  shall  deem  reasonable.    {Ibid.) 

Within  three  days  after  such^aluation  shall  be  returned  to 
the  judge,  the  plaintiff  must  execute  a  bond  with  sureties  to  be 
approved  by  the  judge,  to  the  person  in  whose  behalf  such 
claim  is  made,  in  double  the  amount  of  the  valuation,  with  a 
condition  to  prosecute  such  attachment  to  effect,  and  to  pay 
snch  damages  as  may  be  recovered  against  him  for  seizing 
stich  vessel  or  share,  in  any  suit  that  shall  be  brought  against 
him  within  three  months  from  the  date  of  the  bond,  if  it  shall 
appear  in  such  suit  that  the  vessel  or  share  belonged,  at  the 
time  of  issuing  the  attachment,  to  the  claimant.     {Ibid.) 

Unless  such  bond  be  given  as  above  prescribed,  the  judge 
must  grant  an  order  discharging  the  vessel  or  share  so  claimed 
from  attachment.    {Ibid.) 

"  If,  after  an  attachment  has  been  levied  upon  a  foreign 'ves- 
sel, a  valuation  of  the  same,  or  the  share  or  interest  therein 
seized,  be  made,  no  other  warrant  of  attachment  shall  issue 
against  the  same  vessel,  as  being  the  property  in  whole  or  in 
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part  of  the  same  debtor,  until  the  security  above  prescribed 
shall  be  given  by  the  person  requiring  such  warrant"     {Ibid.) 


§136. 
Affidamt  hy  AgerU  of  Owner  of  Foreign  Vessel. 
[Title  of  Ccmse.'] 

[Orrr  and]  Oountt  of  [New  Yoke]  :  B.  F.,  being  duly 
sworn,  says : 

1.  That  he  resides  in  the  [city]  of  [New  York  aforesaid],  and 
that  he  is,  and  has  been  for  [five  years]  past,  the  agent  of  J.  EL, 
[merchant,  of  St  John,  New  Brunswick,]  and  that  said  J.  E. 
is  not  now  in  this  State,  and  has  not  been  within  the  same  for 
[one  year]  past,  but  resides  at  [St.  John  aforesaid.] 

2.  That  this  deponent  has  had  the  consignment  of  the  [bark 
Lord  Siverdale,]  on.  every  occasion  that  it  has  visited  this  port 
for  [five  years]  past,  and  has  attended  to  the  loading  and  un- 
loading, chartering  and  freighting  of  the  said  vessel,  and  has 
collected  the  freight  money  due  upon  its  cargo  on  every  such 
occasion,  and  has  always  followed  the  instructions  of  the  afore* 
said  J.  K.  in  reference  thereto,  and  accounted  to  him  for  moneys 
received  on  account  of  such  vessel,  and  to  no  other  person 
whatever ;  except  to  the  captain,  whose  name  is  W.  J.,  under 
the  ihstructions,  and  as  the  agent  of  said  J.  K« 

•  3.  That  this  deponent  is  informed,  and  for  the  above  and  many 
other  reasons,  verily  believes,  that  the  said  vessel  belongs  solely 
and  exclusively  to  the  said  J.  K.,  and  that  C.  D.,  the  defendant 
in  the  above  entitled  action,  has  not  now,  had  not  at  the  time 
the  attachment  issued  in  the  above  cause,  [and  never  had,]  any 
rightf  title,  claim,  share,  or  interest  in  or  about  the  said  vessel 
or  its  appurtenances.  « 

4.  That  on  or  about  the  •  •  .  .  day  of  ....  «,  the  sheriff 
of  the  [city  and]  county  of  [New  York]  seized  upon  the  said 
vessel,  and  claims  to  hold  the  same  by  virtue  of  a  warrant  of 
attachment  granted  in  the  cause  aforesaid  by  [Hon.  D.  P. 
Ingraham],  a  justice  of  the  [Supreme]  Court 
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5.  That  the  said  vessel  does  not  belong  to  any  port  in  the 
United  States,  but  to  a  foreign  port,  to  wit,  the  port  of  [St.  John, 
New  Brunswick.] 

B.  F. 

[Jurat.'] 


The  above  affidavit  is  of  course  onlj  an  example.  It  is 
always  well  to  state  fully  all  the  grounds  of  belief  in  regard  to 
ownership,  when  sworn  to  by  an  agent,  as  nine-tenths  of  affida- 
vits in  such  cases  must  be. 


§  137. 
Order  to  show  Ccmse  upon  the  preceding  Affidcmt. 

[TiOe  of  Cause.'] 

Upon  the  affidavit  of  B.  F.  hereto  annexed,  let  the  plaintiff, 
or  his  attorney,  show  cause  before  me  at  chambers  at  the  [City 

Hall  in  the  city  of  New  York]  on  the  ....  day  of , 

18  .  .,  at .  .  o'clock  in  the  forenoon,  why  the  vessel  mentioned 
in  the  said  affidavit  should  not  be  valued,  and  the  plaintiff  be 
required  to  execute  a  bond  according  to  the  statute,  or  the  said 
vessel  be  delivered  up  to  the  claimant  thereof. 

[Date.]  D.  P.  Inobahaic. 


Serve  a  copy  of  this  order  on  the  plaintiff's  attorney,  showing 
him  the  original.    Serve  also  a  copy  of  the  affidavit. 

Notice  of  the  valuation^ — After  the  valuation  is  made,  and 
returned  to  the  judge,  notice  should  be  given  at  once  to  the 
plaintiff's  attorney,  who  must,  as  has  been  seen,  give  a  bond 
within  three  days,  or  abandon  the  vessel. 
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§  138. 
Bcmd  hy  Plamtiff  to  CHairrumt  of  a  Foreign  Vesad. 

Know  all  men  by  these  presents,  that  we,  A.  B.,  L.  M.,  and 
R.  L.,  [all]  of  the  [city  of  New  York],  are  held  and  firmly 
bound  unto  J.  K.  [the  dahnarW]  in  the  sum  of dol- 
lars, [double  the  valtLoMon^  for  which  payment  well  and  truly 
to  be  made,  we  bind  ourselves,  our  heirs,  executors,  and  admin- 
istrators, jointly  and  severally,  firmly  by  these  presents. 

Sealed  with  our  seals,  and  dated  the  .  .  .  day  of ....  18  .  . 

Whereas  the  above  bounden  A.  B.  has  commenced  an  action 
against  C.  D.,  in  which  action  an  attachment  has  been  granted 
against  the  property  of  the  said  C.  D.  by  [Hon.  D.  P.  Ingraham, 
one  of  the  justices  of  the  Supreme  Court]  in  pursuance  of  Chap. 
4,  Title  7,  Part  II.  of  the  Codo  of  Procedure  : 

And  whereas,  the  sheriff  of  the  [city  and]  county  of  New 
York  has,  underhand  by  virtue  of  the  same,  seized  a  certain 
vessel  called  the  [Lord  Riverdale],  belonging  to  a  foreign  port, 
to  wit,  the  port  of  [St.  John,  New  Brunswick],  of  which  vessel 
the  said  J.  K.  claims  to  be  the  owner : 

And  whereas,  upon  such  claim  being  made  in  due  form  of  law, 
appraisers  were  duly  appointed,  who  have  valued  the  said  vessel 

with  her  appnrtenances,  at  the  sum  of  ! dollars,  and 

three  days  not  having  elapsed  since  such  valuation  was  made : 

Now,  therefore,  the  condition  of  this  obligation  is  sach, 
that  if  the  said  A.  B.  shall  prosecute  to  effect  the  action  in 
which  such  attachment  aforesaid  was  issued,  and  shall  pay  all 
such  damages  as  may  be  recovered  in  an  action  to  be  brought 
upon  this  obligation  within  three  months  from  the  date  hereof, 
if  it  shall  appear  in  such  suit  that  the  above-named  J.  K.  was 
the  owner  of  the  said  vessel  at  the  time  the  said  attachment 
issued ;  then  this  obligation  to  be  void,  otherwise  to  remain  in 
full  force  and  virtue. 

In  witness  whereof  we  have  hereunto  set  our  hands  and  seals, 
the  day  and  year  first  above  written. 


Sealed  and  delivered 
in  the  presence  of 
H.F. 

[Justification  and  aohiowledgmerUJ] 


A.B.  [L.a.] 

L.M.  [L.8.] 

R.L.  [L.8.] 
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§  139. 
Order  discharging  Foreign  Vessel  from  Attachment  for  wanS 

of  a  Bond. 
rTiOe  of  Cause.} 

On  reading  and  filing  the  return  of  the  appraisers  heretofore 
appointed  by  me,  to  value  the  foreign  vessel  [Lord  Riverdale] 
according  to  the  statute,  and  upon  due  proof  of  service  of  notice 
of  such  return  upon  the  plaintiff's  attorney  in  this  cause,  and 
no  bond  having  been  submitted  to  me  for  approval  within  three 
days  after  such  service, 

Obdebsd  :  that  the  said  vessel  be  discharged  from  attachment 
by  the  sheriff  of  the  [city  and]  county  of  [New  York],  and 
delivered  up  to  J.  K.  or  his  agents,  according  to  law. 

[Date.]  D.  P.  Ingbaham. 


File  this  order  and  all  papers  with  the  clerk,  and  serve  a  cei^ 
tified  copy  on  the  sheriff. 

Abt.  13. — Prosecution  qf  Actions  in  the  name  of  the  DefendanL 

1.  By  the  sher^f.y^The  sheriff  may  take  such  legal  proceed- 
ings, either  in  his  own  name,  or  in  the  name  of  the  defendant, 
as  may  be  necessary  for  the  collection  of  any  debts  due,  or  the 
recovery  of  any  property  belonging  to  him  ;  and  may  discon- 
tinue the  same  at  such  times  and  on  such  terms  as  the  court  or 
judge  may  direct.    {Ante,  p.  85,  §  232.) 

Where  the  sheriff  levies  on  a  promissory  note  in  course  of  pro- 
secution, he  may  continue  the  action  in  the  name  of  the  plain- 
tiff, or  be  substituted  as  plaintiff,  as  he  may  elect  (fiusseU  v. 
Ruckman,  3  E.  D.  Smith,  427.) 

By  the  plaintiff.'] — The  plaintiff  may  take  the  prosecution 
of  such  suits  into  his  own  hands,  upon  delivering  to  the  sheriff 
an  undertaking  executed  by  two  sufficient  sureties,  to  the  effect 
that  he  will  indemnify  the  sheriff  from  all  damages,  costs,  and 
expenses  on  account  thereof,  not  exceeding  $250  in  any  one 
action.    {Ante^  p.  87,  §  238.) 

^^Such  sureties  shall,  in  all  cases,  when  required  by  the 
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sheriff,  justify,  by  making  an  affidavit,  that  each  is  a  house- 
holder, and  wordi  double  the  amount  of  the  penalty  of  the 
bond,  over  and  above  all  demands  and  liabilities."    {Ibid.) 


§140. 

Undertaking  upon  Plaintiff  taking  Prosecution  of  Suits  out  of 
tlis  Sheriff* a  hands. 

[Tifie  of  Cause.] 

Whereas  [John  Kelly,]  sheriff  of  the  [city  and]  county  of 
[New  York,]  has  attached  certain  property  of  C.  D.,  the  above- 
named  defendant,  including  [three  promissory  notes  of  £L  M., 
N.  L.,  and  B.  S.]  concerning  which  it  is  intended  to  bring  one 
or  more  actions : 

Akd  Whereas,  the  said  sheriff  has  consented  that  such  actions 
may  be  prosecuted  by  A.  B.,  the  above-named  plidntiff,  or 
under  hlB  direction : 

Now,  THBRBFOBB,  we,  J.  P.  of  [No.  .  .  .  Street,  New  York, 
merchant,]  and  J.  S.  of  [No.  .  .  .  street.  New  York,  litho- 
grapher], undertake  in  the  sum  of  [seven  hundred  and  fifty] 
dollars,  that  the  said  A.  B.  will  indemnify  the  said  [John 
Kelly]  sheriff  aforesaid,  from  all  damages,  costs,  and  expenses 
on  account  of  such  actions,  not  exceeding  the  sum  of  two ' 
hundred  and  fifty  dollars  in  any  one  action. 

J.  P. 
J.S. 
^  [Justification  and  acknowledgment  as  in  §  102.] 


Art.  14. —  Vacating  Attachment. 

Until  the  amendment  of  1857,  the  Code  provided  no  specific 
means  for  discharging  the  attachment  otherwise  than  by  giving 
security  for  the  amount  claimed. 

But  the  courts  recognized  the  propriety  of  an  application  to 
vacate  an  attachment  granted  upon  insufficient  grounds,  which 
application  was  however  governed  by  the  general  rules  and 
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practice  of  the  court,  and  not  by  any  regnlations  of  the  Code. 
(See  Erie  Bwnk  v.  Caddy  11  How.  221 ;  reviewing  the  cases,) 

The  defendant  is  now,  however,  expressly  allowed  by  the 
Code,  to  move,  "  in  all  cases,"  "  to  discharge  the  attachment, 
as  in  the  case  of  other  provisional  remedies."  {Ante^  p.  88, 
§241.) 

The  practice  upon  motions  to  vacate  orders  of  arrest  is 
therefore  equally  applicable  to  this  motion.    (See  ante^  p.  697.) 

The  practice  which  existed  before  the  amendments  of  1857, 
will  nevertheless  have  considerable  influence  upon  that  which 
is  now  authorized,  and  reference  is  still  made  to  the  former 

decisions.    (See  Wilaon  v.  Britton^  6  Abb.  34.) 

• 

By  whom,  motion  may  he  made.'] — ^The  defendant  is  of  course 
the  proper  person  to  move ;  but  if  he  has  no  interest  or  dis- 
claims interest  in  the  property  attached,  he  cannot  move  to 
release  it    (Semble,  Furman  v.  WaUer^  13  How.  859.) 

Where^  and  how  made.'] — ^The  motion  may  be  made  at 
chambers,  and  without  notice,  before  the  judge  who  granted 
the  warrant,  if  it  was  (and  it  almost  always  is)  granted  in  the 
same  manner.  (Ante^  p.  118,  §  324 ;  and  see  Cayuga  Ba/nk  v. 
Wa/rfield,  13  How.  440.) 

Or  it  may  be  made  to  the  courts  upon  the  usual  notice  of 
eight  days.    (Ibid.) 

Affidamta  in  support  of  motion.] — ^The  motion  may  be  sup- 
ported by  affidavits.  {Houghton  v.  AuLt^  16  How.  78.  Sun- 
dry cases  to  the  contrary  are  superseded  by  the  amendments 
of  1857.) 

The  nature  of  these  affidavits  is  substantially  the  same  as  in 
the  case  of  an  arrest. 

OourUer-affidamts.] — ^If  the  defendant  move  upon  affidavits, 
but  not  otherwise,  the  plaintiff  may  offer  counter-affidavits  to 
support  his  case.    {Ante^  p.  77,  §  205.) 

Whether  the  plaintiff  may  strengthen  his  case  by  counter- 
affidavits^  and  besides  controverting  the  defendant's  affidavits, 
state  additional  facts  upon  which  the  attachment  can  be  sus- 
tained; and  whether,  when  the  original  affidavits  would  not 
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jastifj  tho  attachment,  it  may  be  sastained  upon  the  new  affi- 
davits, Beems  to  be  yet  an  nnsettled  question. 

(The  negative  is  maintained  in  IHckinaon,  v.  Benhatn^  10 
Abb.  391 ;  Wihon  v.  BriMon,  6  Abb.  34.  The  affirmative  in 
Furman  v.  Walter^  13  How.  358;  Gerdn  v.  Tompkins,  12 
Barb.  282 ;  Cammcmn  v.  Tomphins,  1  Code  Rep.  N.  S.  13 ; 
St,  Amant  v.  Beixcedon,  3  Sand.  703 ;  1  CJode  Rep.  N.  S.  104; 
Morgan  v.  Avety,  7  Barb.  656 ;  2  Code  Rep.  92.) 

A  middle  ground  is  taken  by  the  conrt  in  one  case,  it  being 
held  that  connter-affidavits  might  be  used  to  support  the  origi- 
nal ones,  and  supply  their  defects,  but  not  to  sustain  the  at- 
tachment on  different  grounds  from  those  at  first  adduced. 
{IHe  Bank  v.  Codd,  11  How,  230.) 

So  the  N.  Y.  Superior  Court  has  held  that  an  attachment 
which  was  void  on  the  papers  upon  which  it  was  originally 
granted,  cannot  be  sustained  upon  new  affidavits  showing  a 
valid  ground  for  such  remedy.  (Bosworth,  J.,  Granger  v. 
SchwaHZy  11  N.  Y.  Leg.  Obs.  348.) 


§  141. 
Notice  of  Motion  to  vacate  AttachmenL 

[Title  of  Cause.'] 

Plrabb  take  kotiob,  that  [upon  the  affidavits  herewith  served,] 
the  defendant  will  apply  to  the  Hon.  [D»  P.  Ingraham,  the 
justice  who  granted  the  same,  or,  to  this  court  at  a  special 

term  thereof,  to  be  held  at etc.,]  on  the   ....  day 

of at  .  .  .  o'clock,  in  the  forenoon,  for  an  order 

to  vacate  the  warrant  of  attacliment  granted  by  [him]  in  this 

action,   on  the   ....   day  of ,   18  .  .,   [on    the 

ground  that if  for  irregvUariby  state  the  grouTid 

ftUly,']  and  for  such  other  relief  as  may  be  just,  with  costs  of 
this  motion. 

R.   C.    HUTCHIKOS, 

JDefendant's  Atfy. 
To  J.  C.  Dkvbrbux,  Esq.,  , 

Plaintife  Att'y. 
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§  142. 
Order  Vacating  WaarwrU  of  Attachment. 
[Title  of  Cause.'] 

On  [the  notice  of  this  motion,  and]  the  affidavits  of  A.B.  and 
C.  D. ;  and  on  motion  of  R.  C.  Hatchings,  counsel  for  defen- 
dant, [after  hearing  J.  0.  Devereux,  counsel  for  plaintiff :] 

Obdebkd  :  that  the  attachment  granted  by  [me]  against  the 
property  of  the  above-named  John  Jones,  on  the   .  *  .  .  day 

of 5  18  .  .,  be  discharged;   and  that  the  sheriff 

return  to  him  all  the  property  which  he  has  taken  under  tlie 
same,  and  the  proceeds  thereof. 

\Judge^s  signature.'] 
[Date.'] 

Art.  15. — Discharge  of  Attachment  upon  Security. 

After  the  defendant  has  appeared  in  the  action,  he  may 
apply  to  the  judge  who  issued  the  warrant,  or  to  the  court,  for 
an  order  to  discharge  the  same.     (Ante^  p.  88,  §  240.) 

Tliis  application  should  be  made  on  eight  days'  notice  to  the 
plaintiff.     {Ante,  p.  189,  Hule  39,  Supreme  Court.) 

**  Upon  such  application,  the  defendant  shall  deliver  to  the 
court  or  officer,  an  undertaking  execijited  by  at  least  two 
sureties,  who  are  residents  and  freeholders,  or  householders  in 
this  State,  approved  by  such  court  or  officer,  to  the  effect  that 
the  sureties  will,  on  demand,  pay  to  the  plaintiff  the  amount 
of  judgment  that  may  be  recovered  against  the  defendant  in 
the  action,  not  exceeding  the  sum  specified  in  the  undertaking, 
which  shall  be  at  least  double  the  amount  claimed  by  the 
plaintiff  in  his  complaint."    {Ante,  p.  88,  §  241.) 

But  **  if  it  shall  appear  by  affidavit  that  the  property  at- 
tached be  less  than  the  amount  claimed  by  the  plaintiff,  the 
court,  or  officer  issuing  the  attachment,  may  order  the  same  to 
be  appraised,  and  the  amount  of  the  nndertak^ing  shall  then  be 
double  the  amount  so  appraised."    {Ibid.) 

Tlie  sureties  must  justify  as  in  other  cases,  {ante,  p.  178, 
£ule  6,  Supreme  Gourtj)  but  they  are  not  required  to  justify 
in  more  than  the  amount  of  the  undertaking. 
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§  143. 
Notice  of  Application  to  discharge  Attachment. 

[TiOe  of  Cause.] 

Plbasb  taeb  kottoe,  that  application  will  be  made  to  [Hon. 
William  W.  Scrugham,  a  justice  of  this  court,  <?r,  to  a  special 
term  of  this  court,  to  be  held]  at  the  [court  house]  in  the  [vil- 
lage of  White  Plains,  Westchester]  County,  for  an  order  dis^ 
charging  the  attachment  granted  [by  him]  in  this  action,  upon 
due  security.  Yours,. etc., 

L.  C.  Platt, 
IDate.]  Defendants  Attorney. 

To  ROBBBT  OOOHBAK,  Esq. 

Plavntiff'^s  Attorney. 


§  144. 
Undertaking  on  DiscKa/rge  of  Attaehrnent. 

[Tide  of  Cause.] 

Whereas,  the  sheriff  of  the  county  of ,  has  at: 

tached  the  property  of  the  defendant :  [or,  of  the  above  named 
John  Jones]  : 

Kow  THRBEFOBB,  WO,  Benjamin  Brown,  of ,  [tailor,] 

and  Daniel  Down,  of ,   [grocer,]  undertake,  in 

the  sum  of dollars,  that  if  the  said  attachment 

be  discharged,  we  will  pay  to  the  plaintiff,  on  demand,  the 
amount  of  the  judgment  that  may  be  recovered  against  the 
defendant  in  this  action. 

[Signatures.] 

[Date.] 

[Justification  and  acknowledgment  asin%  102.] 


The  justification  need  be  only  for  the  amount  specified  in 
the  undertaking,  but  each  surety  must  justify  in  that  amount. 
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Discharge  of  attachment.  Judgment  for  pluntiff. 

§  145. 
Diacharge  of  Attachment. 

[TiOe  of  Cause.'] 

The  defendant  having  given  sufficient  security  for  the  plain- 
tiff's demand : 

OsDBRED :  that  the  attachment  granted  by  me  against  the 
property  of  the  above  named  John  Jones,  on  the  ....  day 
of ,  18  .  •  y  be  discharged ;  and  that  the  sheriff  re- 
turn to  him  all  the  property  which  he  has  taken  under  the 
same,  and  the  proceeds  thereof. 

[Judge^a  signature.'] 

[Date.] 


Serve  a  copy  of  this  order  on  the  plaintiff's  attorney,  and  on 
the  sheriff  who  has  executed  the  warrant. 

File  the  undertaking  and  order  with  the  clerk. 

InsoJ/oerU  sureties.] — ^Where,  after  the  order  has  been  granted, 
the  sureties  become  insolvent,  the  court  has  no  power  to  order 
new  ones  to  be  given.    {Dudley  v.  Ooodrich^  7  Abb.  26.) 

Abt.  16. — Pfvceedings  ^jnm  Jttdgment  for  Plain^fi 

IS  the  plaintiff  recover  judgment,  the  sheriff  must  satisfy  the 
same  out  of  'the  property  attached,  if  it  be  sufficient  for  the 
purpose.    {Anteyj>.  86,  §  237.) 

Order  in  which  jn'operty  shoiUd  he  aj>plied.] — The  attached 
property  is  to  be  applied  to  the  payment  of  the  judgmeat  in  the 
following  order : 

1.  The  proceeds  of  all  sales  of  perishable  property,  and  of 
any  vessel,  or  share  or  interest. in  one,  and  the  amount  col- 
lected upon  any  debts  or  credits  attached,  should  first  be  paid 
to  the  plaintiff;  or  so  much  thereof  as  is  necessary  to  satisfy 
the  judgment. 
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2.  If  any  balance  remain  dne,  and  an  execntion  has  been 
issaed  on  the  jadgment,  the  Bheriff  most  sell  nnder  the  execn- 
tion 80  mnch  of  the  attached  property,  real  or  personal,  other 
than  debts  or  evidences  of  debt,  as  may  be  necessary  to  satisfy 
the  balance. 

8.  Until  the  judgment  be  paid,  the  sheriff  may  collect  the 
debts,  notes,  and  other  evidences  of  debt  that  have  been  seized 
or  attached  under  the  warrant  of  attachment,  and  may  prose- 
cute any  bond  that  he  may  have  taken  in  the  course  of  the 
proceedings,  and  apply  the  proceeds  to  the  payment  of  the 
judgment. 

4.  At  the  expiration  of  six  months  from  the  docketing  of 
the  judgment,  the  court  may,  upon  application  in  the  man- 
ner prescribed  below,  order  the  sheriff  to  sell  such  part  of 
the  evidences  of  debt  attached  by  him  as  remains  nncol- 
lected,  upon  such  terms  and  in  such  manner  as  shall  be  deemed 
proper.    {Ante,  p.  86,  §  237.) 

Mode  of  application  for  sale  of  notes  or  londs.'] — If  the  de- 
fendant has  appeared  in  the  action,  the  usual  notice  of  eight 
days  must  be  given  to  him  or  his  attorney. 

Or  if  the  summons  has  not  been  personally  served  on  the  de- 
fendant, the  court  must  direct  the  notice  to  be  served  in  such 
manner  and  at  such  time  before  the  application,  as  shall  be 
deemed  just. 

The  application  mast  be  made  on  the  following  papers : 

1.  A  petition  of  the  plaintiff; 

2.  An  affidavit  setting  forth  fully  all  the  proceedings  had  by 
the  sheriff  since  the  attachment,  the  property  attached,  and 
the  disposition  thereof. 

3.  The  affidavit  of  the  sheriff,  that  he  has  used  diligence,  and 
endeavored  to  collect  the  evidences  of  debt  attached  by  him, 
and  that  there  remains  uncollected  of  the  same  some  part  or 
portion  thereof.    {Ante,  p.  87,  §  237.) 

Transfer  hy  ehefnjf  of  shares  of  stocky — "  In  case  of  the 
sale  of  any  rights  or  shares  in  the  stock  of  a  corporation  or  as- 
sociation, the  sheriff  shall  execute  to  the  purchaser  a  certificate 
of  sale  thereof,  and  the  purchaser  shall  thereupon  have  all  the 
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rights  and  privileges  in  respect  thereto  which  were  had  by  snch 
defendant."     {Ante,  p.  86,  §  237.) 

Hedamation  of  property.'] — "  If  any  of  the  attached  property 
shall  have  passed  out  of  the  hands  of  the  sheriff  without  having 
been  sold  or  converted  into  money,  such  sheriff  shall  repossess 
himself  of  the  same,  and  for  that  purpose  shall  have  all  the 
authority  which  he  had  to  seize  the  same  under  the  attach- 
ment."   {Ante,  p.  86,  §  237.) 

PenMy  for  ooncecdinff  property.'] — "  Any  person  who  shall 
willfully  conceal  or  withhold  such  property  from  the  sheriff, 
shall  be  liable  to  double  damages  at  the  suit  of  the  party  in- 
jured."   {IbicL) 

Disposal  qfstirplua  property.] — "  When  the  judgment  and 
all  costs  of  the  proceedings  shall  have  been  paid,  the  sheriff, 
upon  reasonable  demand,  shall  deliver  over  to  the  defendant 
the  residue  of  the  attached  property,  or  the  pro'ceeds  thereof." 
^n^,^.  87,  §237.) 

But  if  the  attaching  creditor  has  executed  a  bond  to  retain 
possession  of  a  foreign  vessel,  (see  (mte,p.  662,)  the  defendant 
cannot  reclaim  such  vessel,  (or  share,)  except  by  discharging 
such  bond,  or  by  executing  a  bond  to  such  creditor  in  the  same 
penalty,  with  sureties  to  be  approved  by  the  judge,  conditioned 
to  ipdemnify  him  against  all  charges  and  expenses  in  conse- 
quence of  his  bond  aforesaid.  (3  B.  S.  {5th  ed,)  82 ;  [2 
id.  6.])  . 

If  the  plaintiff^s  bond  be  not  discharged,  or  he  be  not  indem- 
nified as  above  directed,  within  one  month  after  the  defendant 
becomes  entitled  to  claim  such  vessel  or  share,  such  vessel  or 
share  may  be  sold  by  the  sheriff  in  whose  custody  it  may  be, 
and  the  proceeds  must  be  paid  to  the  plaintiff  who  executed 
the  bond,  as  an  indemnity  against  the  same.    {Hid.) 

Proceedings  where  sheriff'*  s  term  of  office  expires^ — ^The  sheriff 

who  seizes  the  property  under  a  warrant  of  attachment,  retains 

it  after  his  term  of  oflBice  expires.    His  successor  has  nothing 

to  do  with  the  matter.    {IT Kay  v.  Harrower,  27  Barb.  468.) 

After  judgnient,  a  special  execution  should  be  issued  to  such 
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ex-slieriffy  reciting  the  attaclimeni;,  the  taking  of  the  property 
thereon,  and  requiring  a  sale  of  that  property  by  him.     {TbicL) 

Until  iiuA  is  done,  such  ex-sheriff  cannot  be  placed  in  default 
concerning  such  property,    {Ibid.) 

For  if  he  have  the  goods  when  a  proper  execntion  is  pre- 
sented to  him,  and  proceed  to  sell  thereon,  it  is  all  that  the 
plaintiff  can  require.    {Ibid.) 

For  the  ^orm  of  execution  proper  in  this  case,  see  vol.  ii. 

Art.  17. — Proceedings  an  Judgment  for  Defendant. 

If  the  defendant  recover  judgment  in  the  action,  the  sheriff 
must  deliver  to  him  or  his  agent,  on  request,  all  proceeds  of 
sales  or  moneys  collected  by  him,  all  property  attached, 
remaining  in  his  hands,  and  any  bond  taken  by  him  (except 
the  bond  prescribed  in  Art.  13  of  this  chapter,  {antSyp.  664.) 
The  warrant  shall  be  discharged,  and  the  property  released 
therefrom.    {Ante,  p.  88,  §  239.) 

Judgment  for  defendant  is  not  per  se  a  discharge  of  the 
attachment.  {Supreme  Ct.j  Gen.  T.,  Lee  v.  SeUeeky  N.  Y.  Trans., 
Dec.  23, 1859.) 

And  an  appeal  duly  taken  suspends  all  the  effect  of  the 
judgment     {Ibid.) 

Abt.  1%.— Sheriff's  tees. 

The  sheriff  is  entitled  to  the  same  fees  and  compensation  for 
services,  and  the  sarbe  disbursements,  in  attachments  under  the 
Code,  as  under  the  Kevised  Statutes.     {Ante,  p.  89,  §  243.") 

The  fee  for  serving  the  attachment  is  fifty  cents.  Such  com- 
pensation is  to  be  allowed  for  his  trouble  and  expense  in  taking 
and  keeping  the  property  attached,  as  the  judge  who  issued 
the  warrant  shall  certify  to  be  reasonable.  (3  R.  8.  (5^A  ed.) 
926;  [2i<i.  646.]) 

For  making  and  returning  an  inventory  and  appraisal,  such 
compensation  to  the  appraisers,  as  the  judge  shall  allow,  not 
exceeding  one  dollar  each  per  day,  for  each  day  actually 
employed ;  and  for  drafting  and  copying  the  inventory,  twenty- 
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five  cents  for  drafting,  and  eix  and  a  quarter  cents  for  copying. 
{lUd.) 

For  selling  any  property  attached,  for  the  sum  of  $250  or 
less,  2^  per  cent. ;  for  all  over  that  snm,  1\  per  cent. 

For  advertising  the  same  for  sale,  two  dollars ;  or  if  the 
action  be  settled,  or  the  sale  stayed,  after  advertising,  one 
dollar. 

For  advertising  real  estate  for  sale  in  a  newspaper,  the 
amount  paid  and  allowed  by  law.    {Ibid.) 

K  there  has  been  no  sale,  the  sheriff  must  apply  to  the  judge 
who  issued  the  warrant  to  fix  his  compensation,  before  he  can 
claim  anything  beyond  fifty  cents.    {Hope  v.  Page^  11  How. 
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AinoLi  1.  Natare  of  the  proceeding. 

2.  Cases  in  which  inj  unction  should  be  allowed. 
8.  In  whose  fitror  it  may  iasne. 

4.  Agunst  whom  it  may  issae. 

5.  By  whom  granted. 

S.  At  what  time  granted. 

7.  Notice  of  application. 

8.  Papers  on  which  to  apply. 

9.  Security  to  be  giren. 

10.  Injunctions  against  corporations. 

11.  Injunctions  against  State  officers. 

12.  Order  of  injunction. 
18.  Serrice  of  injunction. 

14.  Obedience  due  to  injunctions. 

10.  Disobedience — ^its  punishment  and  effects. 

16.  Motion  to  Tacate  or  modify. 

17.  Affidarits  on  motion. 

18.  Order  to  Tacate. 

19.  KfTect  of  appeal,  discontinuance,  etc. 
SO.  Assessment  of  damages. 

Abt.  1. — Nature  of  the  Proceeding. 

There  are  now,  as  there  were  in  the  late  chancery  practice, 
two  kinds  of  injnnotions, — temporary  and  final.  Temporary 
injunctions  are  such  as  may  be  granted  daring  the  pendency  of 
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Nature  of  the  proceeding.  In  what  caaes  allowed. 

the  action,  and  may  or  may  not  be  required  by  the  nature  of 
the  relief  Bought.  Final  injunctions  are  such  as  are  prayed  for 
by  the  complaint,  and  the  obtaining  of  which  forms  a  distinct 
object  of  the  suit. 

But  with  final  injunctions  we  have  at  present  nothing  to  do. 
The  proceeding  here  treated  of  is  exclusively  a  provisional 
remedy,  and  the  rules  pertaining  to  it,  as  laid  down  here,  and 
in  §  218  to  §  226  of  the  Code,  do  not  in  any  way  affect  the  law 
and  practice  upon  final  injunctions,  granted  as  part  of  the 
judgment.  (iT.  Y.  Life  Ins.  Co.  v.  Supervisors  of  JST.  T".,  4 
Duer,  200 ;  Neustadt  v.  Jod^  2  Duer,  532 ;  [and  see  Reubens  v. 
Joel^  13  N.  Y.  [3  Kern.]  488 ;]  Linden  v.  Hepburn^  5  How.  188.) 

The  old  "  writ  of  injunction,  as  a  provisiojial  remedy,  is 
abolished,  and  an  injunction  by  order  is  substituted  therefor." 
{Ante,  p.  81,  §  218.) 

Art.  2. — Cases  in  which  an  Injunction  should  be  aUcwed. 

SuBD.  1.  Diflcretion  of  the  court  or  judge. 
2.  Injunction  upon  the  complaint 
8.  Restraining  acts  pending  litigation. 
4.  Restraining  fraudulent  disposidon  of  property. 
6.  General  rules. 

SuBD.  1.  Discretion  of  the  judge. 

The  language  of  the  Code  in  regard  to  granting  injunctions 
\^  permissive^  not  imperative.  And  the  judge  to  whom  applica- 
tion is  made  should  not  grant  an  injunction  in  every  case  in 
which  the  applicant  brings  himself  within  the  letter  of  the 
statute,  but  should  use  a  sound  discretion  in  the  matter.  (See 
Bruce  v.  Delaware  and  Rud.  Ca/nal  Co.,  19  Barb.  378 ;  Oal- 
latin  r.  Oriental  Bank,  16  How.  253 ;  Fredericks  v.  Mayer^  1 
Bosw.  232 ;  Fitzpatrick  v.  Flagg,  5  Abb.  218.)  This  agrees 
with  tlie  practice  before  the  Code.  (See  N.  Y.  Printing 
Establishm£nt  v.  Fitch,  1  Paige,  98.) 

And  the  judge  should  consider  the  rights  of  both  parties,  the 
extent  of  the  remedy  really  needed,  and  the  probable  effect  of 
the  injunction  upon  the  interests  of  the  defendant,  as  well  as 
upon  those  of  the  plaintiff.  {Bruce  v.  Dd.  and  Hud.  Canal  Co., 
19  Barb.  371 ;  Gallatin  v.  Oriental  Bk.,  16  How.  253  ;  see 
Harrison  v.  Newton,  1  Code  Rep.  N.  S.  207.) 
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And  the  remedy  should  in  no  case  be  disproportioned  to  the 
injury  apprehended.  (See  OaUcUm  v.  Oriental  BJc.y  16  How. 
253.) 

^^A  most  cautious  discretion,"  it  is  said,  should  guide  the 
judges  and  courts  in  granting  injunctions,  and  they  should  not 
be  allowed  when  they  will  "  operate  oppressively,  or  work 
immediate  injury,  or  where  the  right  of  the  plaintiff  is  doubtful^ 
or  the  facts  are  not  clearly  ascertained."  {Fredericks  v.  Mayer^ 
1  Bosw.  232 ;  and  see  Crocker  v.  Baker,  3  Abb.  182.) 

Although  the  plaintiff  brings  his  case  within  §  219  of  the 
Code,  yet  if  the  justice  of  the  claim  for  which  the  suit  is  brought 
is  involved  in  serious  doubt,  the  court  should,  in  the  exercise  of  a 
sound  discretion,  refuse  to  interfere.  (Sklden,  J.,  Seubens  v. 
Joel,  3  Kern.  492 ;  approving  Perkins  v.  Warren,  6  How.  341 ; 
see  Sprvag  v.  Strauss,  3  Bosw.  611.) 

Discretion  not  absolute,'] — ^Although  the  judge  may  exercise 
his  discretion  in  granting  or  refusing  an  injunction,  his  decision 
is  not  final.  An  appeal  may  be  taken  to  the  general  term. 
{Ante,  p.  126,  §  349.) 

Sttbd.  2.  Injunction  upon  the  Complaint. 

"  Where  it  shall  appear  by  the  complaint,  that  the  plaintiff 
is  entitled  to  the  relief  demanded,  and  such  relief,  or  any  part 
thereof,  consists  in  restraining  the  commission  or  continuance 
of  some  act,  the  commission  or  continuance  of  which,  duHng  the 
litigation,  would  produce  injury  to  the  plaintiff, a  tem- 
porary injunction  may  be  granted  to  restrain  such  act."  {Ante, 
p.  81,  §  219.) 

General  rules.] — It  is  a  gjeneral  rule,  that  the  plaintiff,  in  an 
application  under  this  head,  must  not  only  show  that  he  will 
sustain  present  injury,  but  also  that  he  will  be  entitled  to  final 
relief.  {Crocker  v.  Baker,  3  Abb.  182 ;  Wordsworth  v.  Lyon, 
6  How.  466.) 

And  in  addition  to  the  above,  it  has  generally  been  held,  that 
he  must  be  entitled  to  relief  Jy  a  fiauil  injunction.  {Duigan  v. 
Hogan,  1  Bosw.  649  ;  16  How.  169 ;  Ward  v.  Dewey,  7  How. 
19 ;  Coming  v.  T7*oy  Factory,  6  id.  93;  Toumsend  v.  Tamner^ 
3  id.  384;  see  HuUe  v.  Thompson,  8  id.  477.) 
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Bat  the  contrary  was  held  in  a  later  case.  {VermUyea 
w.  Vermilyea^  14  How.  470 ;  6  Abb.  511 ;  and  see  Lawrie  w. 
Zatme,  9  Paige,  234.) 

It  was  necessary,  before  the  Code,  that  the  complaint  shonld 
pray  for  a  ^«m;>orary  injunction.  {Walker  v.  £>evereatiXj4cTBige^ 
248;  Woody.BeadeU,S  Sim.  273 ;  ^&wy&?W  v.  JSyr«,  8  Beav. 
269;  14  L.  J.  [ch.]  260;  see  Olam  v.  SmUh,  7  How.  481; 
Bovey  v.  ITCrea^  4  id.  32.) 

Bat  it  is  certainly  unnecessary  to  do  so,  under  the  Code. 
(See  Vincmt  v.  JKn^,  13  How.  239.) 

An  injunction  cannot  be  granted  to  restrain  the  doing  of  acts 
in  relation  to  property,  in  respect  to  which  acts  or  property  no 
final  judgment  is  prayed  ; — although  there  might  exist  good 
cause  for  the  injunction,  and  the  complaint  prays  for  relief  as 
to  other  property.    {Btdoe  v.  Thompson^  8  How.  475.) 

Where  the  quiestion  is  doubtful,  the  burden  of  proof  lies  upon 
the  party  applying  for  an  injunction  to  show  that  the  argument 
a(  tncofwenierUi  is  in  his  favor.  {Child  v.  DougUiSj  5  De  Gex, 
M.  &  O.  739 ;  see  Coles  v.  Sims^  5  id.  9 ;  Bruce  y.  Bdaware 
and  Budson  Canal  Co.^  19  Barb.  378 ;  Orey  v.  Ohio  and  Pmn. 
B.  B.  Co.,  Grant's  Cas.  [Pa.]  412.) 

An  injunction  in  a  matter  merely  pecuniary  should  not  be 
granted,  where  the  probabilities  are  against  the  plaintifTs  suc- 
cess upon  the  trial  of  the  cause.  {Fredericks  v.  Mayer,  1  Bosw. 
232  }  Attomei/'General  v.  Mayor  of  Wigan,  5  De  Crex,  M.  & 
6.  62 ;  see  Bichards  v.  Northwest  Dutch  Church,  11  Abb.  85.) 

To  aid  an  action.'] — ^Injunctions  have  been  allowed  to  aid 
actions  not  of  an  equitable  nature,  such  as  for  the  recovery  of 
personal  property.  {Erpstein  v.  Berg,  13  How.  92 ;  Fumi^s 
V.  Brown,  8  id.  63.) 

But  an  injunction  cannot  be  allowed  against  waste,  etc.,  in 
an  action  of  ejectment.  So  hdd,  under  the  English  statute, 
which  resembles,  in  this  respect,  the  Code.  {Baylis  v.  Le 
Oros,  2  0.  B.  [N.  S.]  322 ;  40  Eng.  L.  &  E.  272 ;  see  SUrnn  v. 
Mam/n,  4  Johns.  Ch.  21;  Dofoenport  v.  Davenport,  7  Hare, 
217:) 

In  an  action  for  a  limited  divorce  brought  by  a  w^ife,  an  in- 
junction was  granted  upon  the  complaint  to  restrain  the  defeo- 
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dant  from  removing  his  property  out  of  the  State.  ( VermUyea^ 
V.  Vermtlyeay  14  How.  470 ;  6  Abb.  511 ;  see  JSose  v.  Hose,  11 
Paige,  169  ;  Zanrie  v.  Laurie^  9  id,  234.) 

And  where  the  husband  fraudulently  assigned  his  property, 
both  he  and  his  assignee  werer  enjoined  from  disposing  of  it. 
(Questd  V.  Questdy  Wright's  Ohio  Rep.  492.) 

Actions;  to  stay  proceedings  in  other  ^ — An  injunction  cannot 
be  allowed  to  stay' proceedings  in  another  action  in  the  same 
coutt.  {Amdt  V.  WUliaans^  16  How.  246  ;  Sunt  v.  Fwrmerff 
Loan  Co.^  8  How.  416  ;  Dederich  v.  Hoysradt^  4  How.  850.) 

Nor  in  any  other  court  of  this  State  having  jurisdiction  in 
law  and  equity,  so  that  full  justice  can  be  done  therein. 
{Chant  Y.'Quickj  5  Sand.  612;  and  Bee  Bennett  v.  Zeroy^  5 
Abb.  55, 156;  14  How.  178.) 

The  case  of  Grant  v.  Quicky  supra,  was  approved  by  the 
judges  of  the  Supreme  Court,  Superior  Court  of  N.  Y.  city, 
and  Common  Pleas.  (Jhid. ;  and  see  Conover  v.  Mayor  of 
N.  r.,  25  Barb.  629 ;  5  Abb.  408.) 

It  ought  not  to  be  assumed  that  any  court  in  this  State  will 
refuse  to  do  justice,  and  one  court  will  not  prevent  anticipated 
injustice  in  another  by  injunction.  (Leonard,  J.,  Edwards  v. 
Bostwickj  N.  Y.  Trans.,  Feb.  8, 1860.) 

Notwithstanding,  if  the  Supreme  Court  grant  an  injunction 
against  proceeding  in  an  action  in  a  coordinate  court,  the  latter 
court  may  not  interfere  for  the  protection  of  its  suitors  againat 
the  consequences  of  disobedience.  {Bennett  v.  Leroy^  5  Abb. 
160.). 

Where  any  court  having  adequate  powers  for  administering 
complete  justice  in  the  case,  first  obtains  jurisdiction  of  the 
subject,  it  should  confine  litigation  therein  to  itself.  {Conover 
V.  Mayor  of  N.  Zl,  25  Bart.  531 ;  5  Abb.  410.) 

And  if  either  party  endeavor  to  divert  litigation  into  another 
court,  he  should  be  restrained  by  injunction.    {Hid.) 

But  where  an  action  was  commenced  in  the  Superior  Court 
to  have  a  mortgage  declared  void,  and  the  defendant  therein 
commenced  an  action  afterward  in  the  Supreme  Court  to 
foreclose  the  same  mortgage,  the  latter  court  refused  to  restrain 
proceedings  in  the  suit  before  it,  as  the  last  action  covered  the 
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broadest  ground,  and  gave  opportunity  for  rendering  justice  to 
both  parties.    {TarraTd  v.  QuackeniosSy  10  How.  2^.) 

Where  an  injunction  is  necessary  to  be  had  in  reference  to 
part  of  the  subject  of  an  action,  although  an  ordinary  stay  of 
proceedings  would  suffice  for  the  rest,  an  injunction  may  be 
allowed,  broad  enough  to  cover  the  whole  case.  {Chajopell  v. 
FoUery  11  How.  366.) 

If,  after  obtaining  a  judgment,  the  judgment  creditor  enter 
into  a  new  contract  qualifying  his  rights  under  such  judgment, 
he  may  be  restrained  from  proceeding  in  violation  of  such 
contract,  by  injunction.  (  Van  Wagenen  v.  La  Farge^  13  How. 
16.) 

An  injunction  cannot  be  allowed  at  the  instai^ce  of  the  bor- 
rower, to  restrain  a  trustee  from  prosecuting  an  action  for  a 
loan,  although  snch  loan  was  made  illegally,  and  in  violation 
of  his  trust    {MoU  v.  U.  S.  Trust  Co.,  19  Barb.  569.) 

Actions,  mvltvplicity  ofI\ — An  injunction  may  be  granted 
now,  as  heretofore,  to  prevent  multiplicity  of  suits.  (i\r.  Y.  and 
N.  K  R.  R.  V.  Schuyler,  8  Abb.  2il ;  and  see  S.  0.,  7  id.  69; 
17  N.  Y.  608;  Conover  v.  Mayor  of  N.  Y.,  5  Abb.  410; 
25  Barb.  531 ;  WiUarcCs  JEq.  Jut.  323 ;  and  see  Heywood  v. 
Oity  of  Buffalo,  14  JST.  Y.  541.) 

Actions  m  inferior  courts.] — Where  a  justice's  judgment,  re- 
gular on  its  face,  is  proved  to  have  been  rendered  without 
jurisdiction,  the  Supreme  Court  will  declare  it  void,  and  re- 
strain all  proceedings  upon  it  {Cooper  v.  RMy  14  How. 
294.) 

Actions  in  cov/rts  other  than  of  this  State.] — An  action  should 
not  be  brought  in  a  foreign  court  for  the  same  cause  as  that 
upon  which  a  suit  has  already  been  commenced  in  this  State. 
{Field  V.  HoOyrooTc,  3  Abb.  877.) 

And  where  an  action  is  pending  in  this  State  between  resi- 
dents thereof,  upon  a  contract  to  be  performed  within  it,  and 
the  form  of  the  action  is  effectual  for  the  determination  of  the 
whole  controversy,  the  defendant  will  be  restrained  from  bring- 
ing another  suit  on  the  same  matter,  in  a  foreign  court  {Ibid.; 
see  Carron  Iron  Co.  y.  Maclaren,  5  Ho.  of  Lds.  437.) 
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But  courts  of  this  State  will  not  enjoin  against  proceedings 
commenced  in  foreign  courts  iefore  the  State  court  gained  juris- 
.  diction.  {Field  v.  Holbrooke  3  Abb.  383 ;  Mead  v.  Merritt^  2 
Paige,  404.) 

A  State  court  has  no  jurisdiction  to  restrain  proceedings  on  a 
judgment  of  a  United  States  court.  {M^Kee  v.  VoorhieSj  7 
Cranch,  281 ;  2  Cart.  [U.  S.]  629 ;  Fhdan  v.  SmUh^  8  Cal.  521 ; 
Schuyler  v.  Peliasier^  3  Edw.  Ch.  193 ;  Mead  v.  Merritty  2 
Paige,  404.) 

Nor  has  any  United  States  court  jurisdiction  to  enjoin  pro- 
ceedings in  a  State  court.  {Diggs  v.  WdcoU^  4  Cranch,  180  ;  2 
Curt.  [U.  S.]  63.) 

AMes^menf] — See  Tax^  infra,  p.  685. 

.  Canals.'] — See  RaUroadsy  infra,  p.  684 ;  also  Abt.  11,  post, 
p.  711. 

Chattda.'] — Where  a  chattel,  having  a  peculiar  value  for 
business  or  other  purposes,  is  wrongfully  detained,  an  injunc- 
tion may  be  granted  forbidding  its  further  detention  or-dis- 
posal.     {North  v.  Great  Northern  Railway  Co.y  2  GiflFiard,  ^4.) 

And  in  any  action  for  chattels,  the  plaintiff  may  have  an  in- 
junction restraining  the  defendant  from  disposing  of,  or  injur- 
ing such  chattels.  ( Wood  v.  Rowcliffey  3  Hare,  309  ;  see  JEwnt 
V.  Mootryy  10  How.  478 ;  JSrpstem  v.  Rerg^  13  How.  92 ;  Fur- 
nis8  V.  Rrowny  8  How.  63.) 

Cloud  on  tiUe.'l—^eQ  TaXy  infra,  ^.  686. 

Confidence,'] — See  Trusty  infra,  ^.  692. 

Copyright,] — See  PvbUcationy  infra,  p,  683. 

CorporaUons.] — See  Art.  10,  post,  p.  709. 

Dividends; — to  restrain, payment  of.] — The  dedaration  of  a 
dividend  by  a  corporation  that  has  not  earned  it,  or  when  for 
any  reason  such  dividend  would  be  illegal,  may  be  restrained 
by  injunction,  at  the  suit  of  any  stockholder,  appearing  on  be- 
half of  himself  and  others.  {Carpenter  v.  iT.  Haven  R.  R.y  6 
Abb.  279  ;  Carlisle  v.  Southeastern  Raihoayy  1  Macn.  &  Gor. 
689.) 
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But  after  the  diridend  has  been  declared,  an  injanction  witl 
not  be  allowed  in  such  suit  to  restrain  its  payment.  For  then 
the  right  of  each  stockholder  is  separate  from  that  of  everj 
other.    {Ihid.) 

Lomdlard  amd  tenanf] — Where  a  lease  of  land  is  made  with 
a  condition,  express  or  implied,  that  the  landlord  shall  permit 
natural  ornaments  {e.  g.^  a  plantation  of  trees),  to  remain  upon 
bis  own  land,  in  the  vicinity  of  the  premises  leased,  such  a 
condition  may  be  enforced  by  injunction.  {Nicholson  v,  Ro9e^ 
4  De  Gex  &  ^ones,  10.) 

Ixmd;  mUuae  of,'\ — See  Hailroadsj  infra,  p.  684 ;  Tenant^ 
infra,  jp.  687. 

J^uisance.'] — A  nuisance  will  be  restrained  by  injunction,  at 
the  suit  of  any  party  specially  injured.  {Milhau  v.  SAarpy7 
Abb.  220 ;  see  Dams  v.  Mayor  of  N.  Jl,  14  N.  Y.  [4  Kern.] 
526;  PennitMm  v.  N.  Y.  Balance  Co.,  13  How.  42;  see 
Harrison  v.  Newton^  1  Code  Rep.  N.  S.  208.) 

Or,  if  it  is  a  public  nuisance,  at  the  suit  of  the  attorney  gen- 
eral. (Davis  V.  Mayor  of  N.  Y.,  2  Duer,  663 ;  S.  C,  14  N.  Y. 
[4  Kern.]  526.) 

Or,  if  several  persons  are  all  affected  by  a  nuisance,  they 
may  all  join  in  a  prayer  for  an  injunction.  {Peck  v.  Elder,  3 
Sand.  129  n. ;  Mv/rray  v.  Hay^  1  Barb.  Oh.  R.  69 ;  overmling 
Hudson  V.  Maddison;12  Sim.  416 ;  5  Jur.  1194 ;  and  see  Reed 
V.  Oifford,  Hopk.  419.) 

Nothing  can  be  restrained  as  a  nuisance,  that  the  legislature, 
within  its  constitutional  powers,  has  authorized.  (Denio,  J., 
Davis  V.  Mayor  of  If.  Y.,  14  N.  Y.  515 ;  Boswobth,  J., 
Leigh  v.  Westervdt^  2  Duer,  621 ;  but  see  Phoenix  v.  Comers- 
of  Endgration,  1  Abb.  473,  474;  see  Purpresture,  infra;  BaQ^ 
roads,  infra.) 

Officers  ;  to  restrain  from  acting.] — As  to  State  officers,  see 
Art.  11,  post,jp.  711. 

As  to  Corporations,  see  Art.  10,  post,^.  709. 

As  to  Ta/x  collectors,  see  infra,  ^.  685. 

An  injunction  cannot  be  allowed  in  an  action  in  the  nature 
of  giw  warranto,  to  restrain  the  defendant  from  exercising  his 
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office.  (People  v.  Drapery  4  Abb.  333 ;  and  see  Zends  v. 
Oliver^  id.  121 ;  Thatcher  v.  Dusenbery^  9  How.  32.) 

Nor  to  test  the  question  of  office  indirectly.  {Mayor  of  N. 
T.  V.  ConoveTy  6  Abb.  171 ;  but  see  Same  v.  Flagg^  6  id.  296.) 

Unless  they  are  acting  in  manifest  violation  of  law,  or  in  bad 
faith,  public  officers  should  not  be  restrained  by  injunction. 
{Hart/voeU  v.  Armstrong^  19  Barb.  167 ;  see  GiUe^pie  v.  Broae^ 
23  id.  370  ;  Fitzpai/rick  v.  Flagg^  5  Abb.  213 ;  Leigh  v.  Wee- 
ierveUj  2  Duer,  618  ;  Phomix  v.  Co^n're  of  JSmigrationy  1  Abb. 
466.) 

They  should  not  be  enjoined,  when  there  is  afly  other  ade- 
quate legal  remedy.  (Semble,  Reywood  v.  (My  of  Buffalo^ 
14  N.  Y.  531 ;  Fvll^  v.  Allen,  7  Abb.  12.) 

Partnership.'] — An  injunction  may  be  granted  on  the 
application  of  one  partner  in  a  dissolved  firm,  to  restrain 
the  other  partner  from  interfering  with  the  partnership 
property,  and  a  receiver  may  be  appointed  to  take. charge  of 
the  same.    (Smith  v.  Jeyea^  4  Beav.  503.) 

But  this  may  not  be  done  when  the  fact  of  a  partnership  is 
not  clearly  established.     (Ooulding  v.  Bain,  4  Sand.  716.) 

An  injunction  (without  a  receiver),  was  allowed  against  a  sur- 
viving partner,  being  insolvent,  on  the  application  of  thedeceased 
partner's  representative.    (Hartz  v.  SchradeVy  8  Vesey,  Sl7.) 

A  partner  having  excluded  his  co-partner,  he  was  enjoined 
from  interfering  with  the  enjoyment  by  the  latter  of  his  rights 
under  the  partnership,  and  from  misusing  partnership  funds. 
(HaU  V.  HaUy  12  Beav.  414 ;  see  S.  C,  3  Macn.  &  Gor.  84.) 

And  a  partner  having  removed  the  partnership  books,  was 
enjoiaed  from  continuing  to  retain  them.  (Taylor  v.  DamSy 
3  Beav.  388  e.) 

An  injunction  to  prohibit  a  partner  from  interfering  in  any 
way  with  the  property,  (a  receiver  being  appointed,)  cannot  be 
allowed  unless  a  dissolution  is  shown,  or  prayed  for.  (HaU  v. 
EaUy  3  Macn.  &  Gor.  88  ;  see  Smith  v.  JeyeSy  4  Beav.  503.) 

But  it  seems  that  a  partner  may  be  restrained  from  destroy- 
ing property,  although  a  dissolution  be  not  prayed.  (Miles  v. 
ThomaSy  9  Sim.  609.) 

^  After  a  firm  has  been  dissolved,  one  of  its  members  using  the 
name  of  the  firm  in  a  manner  calculated  to  deceive,  may  be 
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enjoined  on  application  of  another  prejudiced  thereby.     {Peter- 
son V.  Humphrey^  4  Abb.  894.) 

Party  toqlL] — An  injunction  granted  to  protect  a  party  wall. 
{Ogden  v.  Jones^  2  Bosw.  685.) 

Proceedings  in  other  causes, 1 — ^See  Actions^  ante,  p.  677 ; 
Receiver^  post,  p.  685. 

After  judgment  has  been  rendered,  the  judgment  debtor  may 
have  an  injunction  to  stay  proceedings  thereon,  if  the  case  enti- 
tles him  to  relief.  *  (  Watt  v.  Rogers^  2  Abb.  265  ;  Van  Wage- 
nen  v.  Lafarge^  13  How.  16.) 

So  may  the  owner  of  the  judgments,  they  being  held  by 
another  person  as  securities.  {Storer  v.  Coe^  2  Bosw.  662  ;  Chap- 
peU  V.  PoUer,  11  How.  366.) 

This  was  not  allowed  in  chancery,  against  proceedings  under 
its  own  decrees.    {Dyckmam,  v.  Kemochan^  2  Paige,  26.) 

Proceedings  {summary)  to  recover  possession  oflandJ\ — ^These 
proceedings  cannot  be  stayed  by  any  writ  or  order.  (3  R.  8. 
{5th  ed.)  839  ;  [2  id.  516]  ;  §  47.) 

This  section  includes  injunctions,  and  is  not  repealed  by  the 
Code.  {Duigan  v.  Rogan^  1  Bosw.  645  ;  16  How.  164 ;  Hyatt 
V.  Burr^  8  How.  168  ;  Wordsworth  v.  Lyon^  4  id.  463  ;  over- 
ruling Cwre  V.  Crcmford^  1  Code  Rep.  N.  S.  18  ;  Capet  v. 
Parker^  id.  91 ;  see  Seebach  v.  M\Donald^  11  Abb.  95  ;  Marks 
y.  Wilson,  11  Abb.  87.) 

But  an  injunction  may  be  granted  when  the  justice  has  no 
jurisdiction.  {Capst  v.  ParJcer,  1  Code  Rep.  N.  S.  90  ;  and  see 
BoTcee  v.  Hamersley,  16  How.  461.) 

Or  in  case  of  fraud,  collusion  or  surprise.  {Forrester  v.  Wilr 
son,  1  Duer,  624 ;  [explained,  Dxixgan  v.  Hogan^  1  Bosw.  650] ; 
and  see  Bo'kee  v.  Hcmiersley^  16  How.  461 ;  Marks  v.  Wilsony 
11  Abb.  87.) 

Or,  (so  it  has  been  held,)  where  the  tenant  has  an  equitable 
defence  that  he  is  precluded  from  setting  up  before  the  justice. 
(Cltceke,  J.,  VaUoton  v.  Seignette,  2  Abb.  121 ;  and  see  Bokee  v. 
Hamersley,  16  How.  461 ;  but  see  contra,  Dmgan  v.  Hogan^ 
1  Bosw.  647;  16  How.  168.)  * 

This  opinion  of  one  judge  is  overbalanced  by'the  ananimous 
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deoisioQ  of  the  N.  Y.   Superior  Court  to  the  contrary.     (See 
Duigan  v.  Sogcm,  supra.) 

PvbUcoition ;  restraining.'] — Courts  of  equity  always  had 
jurisdiction  to  restrain  infringements  of  copyright,  and  could, 
independent  of  any  statute,  enjoin  against  the  publication  of  a 
work  without  the  consent  of  the  author.  ( WooUey  v.  Judd^ 
4  Duer,  385  ;  11  How.  49  ;  and  cases  cited.) 

The  author  is  at  liberty  to  withhold  his  work  from  publication 
altogether,  and  will  be  protected  in  this  right.     {Prince  Albert 
'  V.  Strange,  1  Macn.  &  Gor.  25 ;  1  Hall  &  Tw.  1.) 

Not  only  books  and  literary  compositions,  but  private  letters, 
of  no  value  in  a  literary  or  pecuniary  point  of  view,  will  be ' 
protected  from  unauthorized  publication.  (  WooUey  v.  Judd^ 
i  Duer,  379  ;  11  How.  49 ;  citing  Oee  v.  Pritoha/rd^  2  Swanst. 
42i ;  Thompson  v.  St<mhope^  Ambler,  737 ;  Pope  v.  Gurl^  2 
Atk.  842 ;  and  overruling  Hoyt  v.  Mackemie^  3  Barb.  Ch.  R. 
820 ;  Wetmore  v.  Soovilly  3  Edw.  Ch.  R.  515  ;  Perovoal  v. 
Phipps,  2  Ves.  &  Bea.  24.) 

Lectures,  orally  delivered,  will  also  be  protected  from  unau- 
thorized publication.  {Ahemethy  v.  Hutchimson^  1  Hall  & 
Tw.  28 ;  3  Law  Jour,  [ch.]  209.) 

See  also  Trade  ma/rhs^  infra,  ^.  691. 

Publica^tion  of  legal  proceedings.'] — An  injunction  cannot  be 
granted  to  restrain  the  publication  of  proceedings  at  law  in  the 
same  or  any  other  court.  The  only  remedy  is  by  petition  or 
motion  in  the  cause.     (  Wood  v.  Ma/rvine^  3  Duer,  674.) 

Pvllication  of  a  libe[] — cannot  be  restrained.  {Brandreth 
V.  Lance^  8  Paige,  24.) 

Publication  of  a  secret.] — ^The  publication  of  a  secret  pro- 
cess of  manufacture,  although  in  violation  of  contract,  cannot 
be  restrained.  {Doming  v.  Chapmcm^  11  How.  384;  Williams 
▼.  WiUiam^s,  3  Meriv.  160 ;  Newbury  v.  James^  2  id.  450.) 

But  if  the  recipe  is  obtained  through  surreptitious  means, 
the  use  or  publication  may  be  restrained.  ( Youatt  v.  Win- 
yardy  1  Jac.  &  W.  394 ;  see  Trusty  breach  of  infra,  jp.  692.) 

Pufpresture.1 — A  court  of  equity  "  has  jurisdiction  to  res- 
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In  wbat  cues.  Purpresture.  BailroadB. 

■J     — — ■ '         ■         -  — — 

train  auy  pnrpresture,  or  unauthorized  appropriation  of  public 
property  to  private  uses,  which  may  amount  to  a  public  nui* 
sance,  or  may  injuriously  affect  or  endanger  the  public  in- 
terest." (Walworth,  Ch.,  Atty.  Oen.  v.  Gohoes  Co.^  6  Paige, 
135  ;  see  BaUroads^  infra.) 

RaU/road^  covenant  Jy.] — ^A  covenant  to  stop  all  trains  at  a 
certain  station  will  be  enforced  by  injunction.  {Lindsey  v. 
Gt.  NoHheni  Railway,  19  Eng.  L.  &  E.  87 ;  10  Hare,  664.) 

Rail/road  discontintcance  of.] — An  injunction  was  granted 
against  the  discontinuance  of  a  portion  of  the  track  of  a  railroad. 
{People  V.  Albany  and  Vermont  R,  R.  Co.^  11  Abb.  136.) 

Rail/roads;  misuse  of  lands  appropriated  for  J] — ^Where  a 
raih'oad  authorized  by  the  legislature  to  take  private  property 
for  specific  purposes,  uses  the  same  for  unauthorized  purposes, 
the  corporation  will  be  restrained  at  the  suit  of  the  original 
owner,   whose    rights   and  comforts  are  prejudiced  thereby.  ' 

{Rostock  V.  JV^orth  Staffordshire  Railway^  3  Sm.  &  Giff.  283.) 

Railroads  ;  trespass  hy.] — An  injunction  should  bo  granted 

to  prevent  a  railroad  from  using  or  continuing  to  use  a  high-  I 

way  without  compensation  to  the  owHer  of  the  fee.     Even  the 

legislature  cannot  authorize  such  a  course.     (  WiUdams  v.  Ji^ew  \ 

York  Central  R.  R.,  16  N.  Y.  Ill ;  reversing  S.  C,  18  Barb.  j 

222.)  j 

i 
Railroad;  wh&n  a  nuisance.'] — It  seems^  that  a  railroad  laid  ! 

in  4  crowded  highway  is  a  nuisance.   {Davis  v.  Mayor,  etc,,  of 

N.  Y.,  14:  N.  Y.  624  ;  but  see  ihid.  531 ;  Emtz  y.  Z.  L  R.  R., 

13  Barb.  656 ;  Drake  v.  Hud.  Rvo.  R.  R.,  7  id.  548,  556.) 

The  legislature  may  authorize  such  a  road  to  be  laid,  but  no 
inferior  power  can  do  so.  {Davis  v.  Mayor  of  N.  Y.,  14  N.  Y. 
624.) 

A  road  so  laid  without  legal  authority  is  certainly  a  nuisance, 
and  may  be  restrained  by  injunction,  on  the  application  of  the 
attorney-general,  or  of  any  one  specially  injured.  {Milhau  v. 
Sharp,  7  Abb.  220 ;  Wetm^e  v.  Story,  3  id.  293 ;  and  see 
DavisY.  Mayor  of  Jf.Y.,u:S.Y.  526.) 
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JSeoeiver.'] — One  court  should  not  enjoin  a  receiver  ap- 
pointed bjanother  court  of  coordinate  jurisdiction.  (Lsonabd,  J., 
Edwards  v.  Boshoick^  N.  T.  Trans.  Feb.  8, 1860.) 

Services  ;  restraining  ajparty/ram  giving  his.'] — As  a  gene- 
ral rule,  an  injunction  cannot  be  granted  to  prevent  a  partj 
from  violating  a  contract  to  render  exclusive  service  to  an  em* 
ployer.    {Frederieks  v.  Mayer^  13  How.  571.) 

But  a  distinguished  opera  singer  was  enjoined  from  singing 
in  a  certain  theatre,  in  violation  of  her  contract  with  the 
manager  of  another.  {Lwmley  v.  Wagner^  1  De  Gex,  M.  &  O. 
604;  13  E.  L.  &  E.  252 ;  overruling  KemUe  v.  Kean^  6  Sim. 
333 ;  see  contra,  Sanquirico  v.  Benedettiy  1  Barb.  315 ; 
HamUin  v.  Dinnefard^  2  Edw.  Ch.  529.) 

A  court  of  equity  may  interfere  in  regard  to  "services  which 
involve  the  exercise  of  powers  of  the  mind,"  and  which  in  their 
nature  can  only  be  rendered  satisfactorily  by  the  defendant. 
"  This  element  of  mind,  exhibited  iuithe  subject  of  the  contract, 
as  distinguished  from  what  is  mechanical  and  material,  may, 
perhaps,  furnish  a  rule  of  distinction  and  decision."  ^Per 
Hoffman,  J.,  Fredericks  v.  Mayer^  13  How.  571.) 

So  where  the  change  of  services  would  almost  certainly  in- 
volve the  violation  of  professional  confidence,  as  in  the  case  of 
attorneys'  articled  clerks.    (Semble,  ibid,) 

Stock.} — See  Tro/n^er  of  Stock,  infra. 

Tax  or  assessment ;  iUegaU] — ^The  collection  of  an  illegal  tax 
by  legal  officers  cannot  be  restrained  by  injunction.  (  Wilson 
V.  Mayor  of  HT.  Z".,  1  Abb.  4 ;  Chemical  Bank  v.  Mayor  of 
N.  r;,id.  79;  N.  T.  Life  Ins.  Go.r.  Supervisors  of  N.  T., 
id.  ^50 ;   4  Duer,  192  ;  Dodd  v.  City  of  Ha/rtford^  26  Conn. 

287.) 

So  in  the  case  of  an  assessment  by  local  authorities.  {Hey- 
wood  V.  CUy  of  Buffalo,  14  N.  Y.  534 ;  Blake  v.  City  of  Brook- 
lynj  26  Barb.  301 ;  BoiOon  v.  Sam^j  15  id.  375 ;  Mayor, 
etc.,  V.  Meserole,  26  Wend.  132 ;  Sayre  v.  Tompkins,  23  Mo. 
443.) 

Nor  will  the  court  interfere  on  the  ground  that  the  officers 
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In  what  casea  Taxes  and  assessmeDta. 

imposing  the  aBsessment  are  legally  disqualified  from  holding 
oflBlce.    {TJuUcher  v.  DusenHywry^  9  How.  32.) 

The  U.  S.  Supreme  Court  has,  however,  enjoined  the  collec- 
tion of  an  unconstitutional  tax.  {Dodge  r.  Woolsey^  18  How. 
[U.  S.]  340.) 

The  sale  of  real  property  under  an  illegal  assessment  cannot 
be  enjoined,  in  cases  where  the  purchaser  must  show,  in  case 
of  legal  dispute,  that  the  assessment  was  legal.  {JSet/ioood  y. 
City  of  Buffalo,  14  N.  Y.  545 ;  Van  Dorm  v.  Mayor  ofN.  Z., 
9  Paige,  390.) 

But  where,  by  statute,  tlie  lease  given  under  such  sale  is  conr 
dusive  evidence  of  ownership,  and  cannot  be  impeached  on 
account  of  the  invalidity  of  the  assessment,  the  granting  of  such 
lease  may  be  enjoined.  (Mullrn,  J.,  Mathews  v.  Mayor  of 
jr.  Y.J  N.  Y.  IVans.  Fei.  10, 1860.) 

"  The  general  rule  established  by  the  decisions  seems  to  be 
subject  to  three  exceptions : 

1.  Where  the  proceedings  in  the  subordinate  tribunal  will 
necessarily  lead  to  a  multiplicity  of  actions  ; 

2.  Where  they  lead,  in  their  execution,  to  the  commission 
of  irreparable  injury  to  the  freehold  ; 

3.  Where  the  claim  of  the  adverse  party  to  the  land  is  valid 
upon  the  face  of  the  instrument,  or  the  proceedings  sought  to 
be  set  aside,  and  extrinsic  facts  are  necessary  to  be  proved,  in 

,  order  to  establish  the  invalidity  or  illegality." 

In  such  cases  equity  will  interpose.  (T.  A.  Johnson,  J.,  JETey- 
wood  v.  City  of  BuffalOy  14:  N.  Y.  641 ;  followed,  Baldwin  v. 
City  of  Buffalo,  29  Barb!  400.) 

Where  the  commissioners  of  assessment  allowed  one  ddUmr 
for  land  notoriously  worth  $1200,  it  was  held  to  be  a  case  with- 
in the  third  division  above,  and  an  injunction  was  allowed. 
{Baldwin  v.  City  of  Buffalo,  29  Barb.  401.) 

Where  an  irresponsible  officer  threatened  to  sell  a  large 
quantity  of  valuable  property  belonging  to  A.  for  a  tax  against 
B.,  an  injunction  was  granted,  upon  payment  of  the  tax  into 
court,  or  the  execution  of  a  bond  with  two  sureties  for  the 
amount.     {FuUer  v.  Allen,  7  Abb.  17.) 

Tenami;  enforcing  covenants  of] — ^A  covenant  by  a  te- 
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nant,  that  he  will  not  use  the  premises  demised  to  him  for  cer- 
tain purposes,  will  be  protected  from  violation  by  injunction. 
{Dodge  v.  Larnhertj  2  Bosw.  670 ;  Howard  ▼.  EUis^  4  Sand. 
369.) 

The  covenant  will  be"  enforced,  although  it  be  a  mere  matter 
of  taste.    (See  Steward  v.  Winters^  4  Sand.  CL  590.) 

A  covenant  against  violation  of  the  law  and  policy  of  the 
State  {e.  g.^  the  Sunday  laws),  should  be  peculiarly  favored. 
(See  Dodge  v.  Lambert^  2  Bosw.  678.) 

A  covenant  to  carry  on  a  particular  business  on  the  premi- 
ses cannot  be  enforced  by  injunction.  {Hooper  v.  Brodrick^  11 
Sim.  49.)  But  the  tenant  may  be  restrained  from  doing 
or  permitting  anything  to  be  done  which  will  prevent  the 
premises  from  being  used  for  such  business.    {Ibid.) 

Tenant;  misuse  of  premises  by.'] — ^A  tenant  will  be  re- 
strained from  pulling  down  a  house  leased  to  him,  and  build- 
ing another  on  its  site,  against  the  will  of  his  landlord,  with- 
out regard  to  the  question  whether  such  charge  would  be 
an  improvement  or  an  injury  to  the  premises.  {Smyth  v.  Gar- 
ter^  18  Beav.  78.) 

Trade;  contracts  in  restraint  of ."] — ^These  contracts  were  re- 
garded witli  great  disfavor  by  the  common  law,  and  a  curious 
instance  of  judicial  wrath  is  recorded  in  regard  to  them.  (Seei 
2  P(vrsons  cm  Gontflrads^  254,  noie^ 
'  But  the  general  dbctrine  has  been  limited  to  this  principle — 
that  a  covenant  not  to  exercise  a  trade  a/nywhere  is  void,  but  a 
covenant  against  the  same,  limited  to  a  reasonable  extent  of 
district,  within  which  competition  would  be  possible,  is  valid. 
(2  Pars,  on  Gont.  264.) 

A  distinction  is  drawn  between  a  iff^ade  and  a  profession. 
And  a  covenant  not  to  practise  law  within  Great  Britain  was 
held  valid,  though  with  some  hesitation.  (  Whittaket  v.  Howe^ 
8  Beav.  394.) 

And  ^'  if  a  party  covenants  that  he  will  not  carry  on  his  trade 
within  a -certain  distance,  or  in  a  certain  place,  within  which 
the  other  party  carries  on  the  same  trade,  a  court  of  equity  will 
restrain  the  party  from  breaking  the  agreement  so  made." 
(2  Story* s  Egyity  Jvrisprudence^  %  722  a  /.  ChUes  v.  Hart^  6  Jur. 
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[N.  S.]  1381 ;  WMttak^  v.  Ham,  3  Beav.  894 ;  see  Dttn- 
coat  ▼.  WaOcery  1  Johns.  [Eng.]  446.) 

Bat  this  is,  allowed,  becaase  of  ^^  the  utter  nncertainty  of  any 
calculation  of  damages."    (2  St(yry^s  Eg.  Jwr.  §  722  a.) 

So  that  if  the  contract  names  a  penalty  for  its  violation,  an 
injunction  cannot  be  granted,  but  the  party  aggrieved  must  sue 
for  the  penalty.  ( Ymcemi,  v-  King,  13  How.  238.  But  the 
very  reverse  is  held  in  England :  OUes  v.  Ha/rt,  5  Jur.  [N.  S.] 
1381 ;  NichoU  v.  8i/retton,  7  Beav.  42.) 

Even  if  the  defendant  be  insolvent,  the  case  is  not  altered. 
(  Yvacefrd  v.  Kmg,  supra.) 

A  contract  not  to  engage  or  practise  in  a  business,  is  violated 
by  acting  as  an  employee  in  such  business,  and  such  violation^ 
will  be  enjoined.  {Yincent  v.  Emg,  aupra;  Edlfe  v.  BoLfe, 
15  Sim.  90.) 

Trade-marke ;  infringemeTit  ^,] — ^Every  manufacturer  is 
entitled  to  select  such  mark  or  title  for  his  goods  as  he  may 
choose,  provided  that  he  does  not  adopt  a  mark  or  word  already 
in  common  use.  And  any  infringement,  or  attempt  to  deceive 
the  public  by  an  imitation  of  such  mark,  will  be  repressed  by 
injunction.  (  Williams  v.  Johnson,  2  Bosw.  1 ;  Brooklyn  Whitfi 
Lead  Co.  v.  Maswry,  25  Barb.  417 ;  Amoekeag  Co.  v.  Specur, 
2  Sand.  605;  Coa^  v.  EoJhrook,  2  Sand.  Ch.  586;  Taylor 
V.  Ca/rpeTvter,  id.  613.) 

So  a  manufacturer  may  be  protected  in  the  exclusive  use  of 
his  own  name.  And  though  he  transfers  the  good-will  of  the 
business  to  another  person,  the  latter  cannot  use  the  name  of 
the  former,  and  may  be  enjoined  from  so  doing.  {Howe  v. 
Searing,  19  How.  14 ;  but  see  contra,  ChuHon  v.  Bouglasj  1 
Johns.  [Eng.]  174.) 

The  fraudulent  change  of  trade-iaarks,  by  which  an  inferior 
article  is  palmed  off  as  one  of  a  superior  grade,  although  both 
are  manufactured  by  the  same  person,  will  be  restrained  on 
application  of  the  manufacturer.  {OiUoU  v.  Kst&e^  3  Duer, 
626.) 

A  defendant  may  be  enjoined  from  counterfeiting  a  trade- 
mark, although  the  plaintiff  has  ceased  to  use  it,  or  to  manu- 
facture the  article.     {Lemoine  v.  Oauton,  2  E.  D.  Smith,  347.) 
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Mere  colorable  differences,  not  easily  detected,  will  not 
prevent  an  injunction.  (  WiUiams  v.  Johnson^  2  Bosw.  6 ; 
Clark  V.  Cla/rk^  25  Barb.  78 ;  BrooJdyn  Lead  Co.  v.  Masury^ 
id.  418 ;  AmosJceag  Co.  v.  Speaa\y  2  Saiid.  608.) 

In  deciding  what  differences  are  colorable,  the  court  will 
consider  their  effect  on  the  public,  rather  than  on  manufao- 
turersj  if  the  article  is  such  that  the  public  are  likely  to  pur- 
chase it  on  the  strength  of  the  trade-mark.  {Shrimpton  v. 
Laigkt^  18  Beav.  164.) 

An  injunction  will  not  be  granted  if  the  words  used  are  such 
as  have  been,  or  might  reasonably  have  been  used  to  desig- 
nate the  article  manufactured,  before  the  plaintiff  adopted 
them.  {Wolfe  v.  Ooulard^  18  How.  64;  Burgess  v.  Bur- 
gess, 17  Eng.  L.  &  E.  257 ;  3  De  Gex,  M.  &  G.  896.) 

A  ."  trade-mark "  must  be  framed  so  as  to  indicate  the 
origin  or  ownership  of  the  goods,  and  not  merely  their  quality. 
So  the  words  "  Premium,"  '^  Best,"  "  No,  1."  etc.,-  etc.,  cannot 
become  the  exclusive  property  of  any  one,  under  guise  of  a 
trade-mark.  {AmosJceag  Co.  v.  Spear,  2  Sand.  606 ;  and  see 
StoJees  V.  Landgraff,  17  Barb.  608.) 

But  words,  which  in  themselves  might  be  cfommon  property, 
may  not  be  put  together  in  such  form,  color,  and  appearance 
generally,  as  to  deceive  purchasers  into  the  belief  that  they 
are  buying  another  article.    (  WilUams  v.  Johnson,  2  Bosw.  9.) 

So  the  use  of  the  defendant's  real  name,  in  a  manner  in- 
tended and  likely  to  deceive,  will  not  be  allowed.  Thus, 
where  a  hotel  had  been  kept  for  many  years  by  one  Lovejoy, 
and  after  his  death  by  other  persons,  using  still  the  name  of 
"  Lovejoy's  Hotel,"  another  Lovejoy  opened  an  inn  under  the 
name  of  "  Lovejoy  House,"  he  was  restrained  from  so  doing. 
{Zdhiy  V.  Lovejoy,  not  reported.  See  Churton  v.  Douglas, 
1  Johns.  [Eng.]  174  /  Rodgers  v.  NomU,  3  De  Gex,  M.  &  G. 
614 ;  Burgess  v.  Burgess,  3  De  Gex,  M.  &  G.  896 ;  17  Eng. 
L.  &  E.  257 ;  Croft  v.  Day.  7  Beav.  84.) 

Two  manufacturers  of  the  same  name  must  so  use  their 
names  as  i\ot  to  deceive  the  public.  Every  man  has  a  right  to 
the  use  of  his  own  name,  but  he  must  avoid  imitating  the 
mark  of  another  bearing  the  same  name.  {Clark  v.  Clarkj 
25  Barb.  79 ;  Rodgers  v.  JTovnll,  3  De  G.,  M.  ifc.  G.  614 ;  Or(fi 

44 
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T.  Day,  7  Beav.  81 ;  Taylor  sr.  Taylor,  23  Eng.  L.  &  E.  281 ; 
S3  L.  J;  [cH.]  255 ;  SyheB  v.  Sylces,  8  Barn.  &  Cr.  641 ; 
6  Dowl.  &  Ryl.  292.)  . 

The  assignee  of  a  trade-mark  will  be  protected  against  an 
encroachment  by  a  person  of  the  same  name  as  the  assignor  • 
{Liilby  v.  Lovejoy,  supra;  Croft  v.  Day,  7  Beav.  84;)  or 
against  the  assignor  himself.  {Ohurton  v.  Douglas,  1  Johns. 
[Eng.]  174.) 

The  legitimate  nse  by  any  man,  of  his  own  name,  cannot  be 
interfered  with.  {Burgees  v.  Burgess,  8  De  Gex,  M.  &  G. 
904 ;  17  Eng.  L.  &  E.  257.) 

An  injunction  will  not  be  granted  to  protect  a  plaintifT-  who 
is  himself  counterfeiting  another  man's  mark,  so  as  to  give  him 
an  exclusive  power  to  deceive.  {Samuel  v.  Berger,  4  Abb. 
88;  Partridge  v.  MencJc,  2  Sand.  Ch.  622;  1  How.  Cases, 
648 ;  semble,  Stewart  v.  SmUhson,  1  Hilton,  121.) 

Nor  if  the  plaintiff  is  otherwise  imposing  by  fraudulent 
statements  on  the  public.  {Sbbhs  v.  JFranoais,  19  How.  571 ; 
Fe^idge  v.  WeUs,  4  Abb.  144 ;  Perry  v.  Truefitt,  6  Beav.  76  ; 
but  see  Fei/ridge  v.  Merchant,^  Abb.  156;  and  ^?«r  Suther- 
land, J.,  ComstooTc  V.  White,  N.  Y.  Trans,  i^^.  17,  1860; 
contra.) 

Thus,  where  the  plaintiff  falsely  stamped  his  articles  with  the 
word  ^^  patented,"  an  injunction  for  his  protection  was  refused. 
{Flavel  V.  Harrison,  10  Hare,  471,  472.)  ; 

But  where  an  article  had  really  been  patented,  but  the 
patent  having  expired,  the  plaintiff  continued  to  use  the  same 
label  which  he  had  always  used,  and  which  included  the  word 
^^  patented,"  this  was  held  justifiable,  and  no  ground  for  deny- 
ing an  injunction  for  plaintiff's  benefit  {EdeUten  v.  Ttdfc, 
11  Hare,  86.) 

And  the  plaintiff  may  be  protected  in  the  use  of  a  fictitions 
name.    {Stewart  v.  Smithsoh,  1  Hilton,  121.) 

If  the  facts  are  doubtful,  or  if  the  case  is  for  any  reason  not 
clear,  an  injunction  should  not  be  granted  before  a  verdict 
upon  the  issues.  (  Wolfe  v.  Ooulard,  18  How.  69 ;  Samuel  ▼. 
Berger,  4  Abb.  88 ;  Feiridge  v.  Merchant^  id..  161 ;  Merrimack 
Co.  V.  Gamer,  2  id.  826 ;  Amoskeag  Co.  v.  Sj>ear,  3  Sand.  618 ; 
SpotUswoode  v.  Clarke,  2  Phillips,  166;  2  Sand.  Ch.  628; 
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Motley  V.  Downrrum^  3  Myl.  &  Cn  17  ;  Farirha  v.  Silverlooky 
6  De  G.,  M.  &  a  214 ;  39  Eng.  L.  &  E.  SU ;  see  S.  C,  4  Kay 
&  J.  650.) 

But  Becurity  may  be  required  for  aa  accounting.  {Feiridge  y. 
Merchant^  Spottiswoode  v.  Clarke^  supra.) 

The  protection  of  a  court  of  equity  in  this  respect  is  not  con- 
fined to  manufactures,  but  has  been  extended  to  the  owners  of 
lines  of  vehicles.  {^Stone  v.  Carlan^  3  Code  Eep.  68 ;  KnoU  r. 
Morgan^  2  Keen,  213  ;  see  Marsh  v.  BiMngSy  7  Cush.  322.) 

To  hotel-keepers.  {Howard  y.  HenriqtteSy  3  Sand.  725; 
Zibby  v:  Zovejoy^  ante,  p.  689.) 

To  proprietors  of  places  of  amusement.  {Christy  v.  Murphy^ 
12  How.  77.) 

To  the  proprietor  of  a  dining  saloon,  whose  sign  was  counter- 
feited b}'  a  neighboring  saloon,  {ffenin  v.  Ohadsey^  N.  Y. 
Trans.,  Jan.  10,  1861.) 

To  publishers  whose  publications  have  been  imitated.  {JBbgg 
V.  Kirby^  8  Ves.  215 ;  see  BeU  v.  Locke,  8  Paige,  75 ;  Srum- 
den  V.  Noah;  Hopk.  347.) 

Transfer  of  property,'] — An  injunction  may  be  granted  upon 
the  suit  of  a.  judgment  creditor,  in  what  is  commonly  known 
as  a  creditor's  bill,  to  restrain  the  debtor  from  disposing  of  his 
property. 

But  such  an  injunction  cannot  be  allowed  in  an  ordinary 
action  for  a  debt,  which  has  not  been  established  by  judgment, 
nor  enforced  by  execution,  and  where  the  transfer  complained 
of  has  been  consummated  before  the  commencement  of  the 
action.  {Reubens  v.  Jody  13  N.  T.  [3  Kern.]  488,  492 ;  over- 
ruling Mott  V.  Dmvn^  10  How.  225.)  A  mere  verdict  will  not 
sustain  such  a  proceeding.     {Moran  v.  Dawes,  Hopk.  365.) 

In  an  action  to  recover  specific  personal  property,  it  was  hdd 
that  an  injunction  might  issue  to  restrain  the  defendant  from 
transferring  it.  {Erpstem  v.  Berg,  13  How.  92 ;  Ftmiiss  v. 
Brown,  8  id.  63 ;  but  query  t  see  Sogers  v.  Jtichigan  Southern 
^.  ^.,  28  Barb.  542.) 

Transfer  of  stock.'] — ^A  corporation  having  become  insolvent, 
and  its  officers  having  fraudulently  issued  stock  to  an  amount 
£ar  exceeding  its  real  capital^  an  injunction  was  granted  against 
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further  transfers  of  stock,  so  as  to  avoid  confusion.     {People  v. 
Parker  Vein  Co.,  10  How.  187 ;  affirmed,  id.  544.) 

Transfer  of  hondsy  notes,  etc.'] — ^Where  the  defendant  has 
obtained  possession  of  negotiable  instruments  under  an  invalid 
contract,  and  is  not  of  sufficient  responsibility  to  answer  for 
them,  he  may  be  restrained  from  parting  with  thera,  because  if 
they  passed  into  the  hands  of  bond  fide  holders,  they  would  be 
valid.  {State  of  lUinois  v.  Delafi^dd,  8  Paige,  527;  2  Hill, 
177  ;  approved,  16  N.  T.  137.) 

Trespass;  apprehended,'] — Injunctions  to  restrain  an  appre- 
hended trespass,  unless  under  very  special  circumstances,  are 
never  allowed.  {Mayor  of  If,  Y.  v.  Conover,  5  Abb.  ISO; 
Marshall  v.  Peters,  12  How.  218  ;  Jerome  v.  Ross,  7  Johns. 
Ch.  331 ;  Livingston  v.  Hud.  Ri/oer  R.  R.,  3  Code  Kep.  143 ; 
see  AhriU  v.  Selden,  1  Barb.  317.) 

As  to  circumstances  justifying  such  injunction,  see  Mayor  of 
JV.  T.  V.  Conover,  5  Abb.  178  ;  S.  C.  contra,  5  id.  263 ;  Jerome 
V.  Ross,  supra. 

Trust,  breach  of] — ^Trust  and  confidence  were  always  pecu- 
liarly within  the  jurisdiction  of  chancery,  and  are  still  taken 
cognisance  of  by  courts  of  record  under  the  new  practice.  And 
a  breach  of  trust  will  be  prevented  by  injunction  in  many  cases 
where,  but  for  the  element  of  trust,  a  court  of  equity  would 
not  interfere,  although  great  injury  might  be  inflicted. 

Thus,  while  the  court  will  not  restrain  the  publication  of  a 
secret  communicated  under  a  contract  not  to  reveal  it,  it  will 
enjoin  flie  same,  if  acquired  surreptitiously,  and  in  breach  of 
confidence.     {Toiuitt  v.  Wvnyard,  1  Jac.  &  W.  394.) 

Where  the  defendant  had  been  in  the  confidential  employ  of 
the  plaintiffs,  and  had  taken  extracts  from  their  books  and 
papers,  and  afterward  threatened  to  publish  the  same,  he  was 
enjoined  from  so  doing,  and  from  retaining  any  copies  of  such 
extracts  in  his  possession.    {EviM  v.  Price,  1  Sim.  483.) 

An  attorney  who  has  appeared  for  one  party  in  a  cause,  but 
has  withdrawn  from  the  same,  will  be  enjoined  from  appearing 
or  acting  for  the  opposite  party,  and  from  communicating  any 
knowledge  obtained  by  him  in  his  former  relation.  {Ch^ 
mondeley  v.  dintonj  19  Vesey,  261.) 
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A  motion  for  Quch  an  injunction  may  be  made  in  the  course 
of  such  action,  without  commencing  a  new  action  against  the 
attorney.     (Semble,  Ibid!) 

Where  a  specific  article,  or  a  specific  sum  of  money,  is  held 
in  trust  for  the  plaintiif  by  the  defendant,  the  court  will  enjoin 
the  latter  from  disposing  of  or  removijjg  it,  as  a  breach  of  trust ; 
without  any  regard  to  the  pecuniary  responsibility  of  the  defen- 
dant, however  ample  that  may  be.  {Merritt  v.  Thompson^ 
3  E.  D.  Smith,  296.) 

Usury,'] — An  injunction  cannot  be  granted  to  enforce  (in 
effect)  a  forfeiture  on  account  of  usury,  for  the  benefit  of  a" 
judgment  creditor  of  the  party  legally  entitled  to  the  benefit  of 
such  forfeiture.     {Boughton  v.  Smithy  26  Barb.  635.) 

Where  it  is  manifest  that  the  plaintiff  may  suffer  loss  by  per- 
mitting the  defendant  to  realize  upon  securities  held  by  him  for 
usurious  loans,  the  court  should  restrain  such  collection,  although 
the  money  so  collected  would  be  entirely  safe  in  the  defendant's 
hands.     {Storer  v.  Coe,  2  Bosw.  662.) 

Waste.'] — ^Injunctions  are  frequently  granted  to  prevent  waste 
by  a  tenant. 

And  a  mortgagor  in  possession  may  be  restrained  from  waste. 
{Brculy  V.  Waldron,  2  Johns.  Ch.  148.) 

So  may  a  purchaser  under  a  judgment,  not  having  paid  for 
the  property.     {Casamajor  v.  Strode,  1  Sim.  &  Stu.  381.) 

An  injunction  to  stay  waste  by  tenants  in  common  with  the 
plaintiff,  lies  in  special  cases.  *  {Hawley  v.  Clowes^  2  Johns.  Ch. 
122.) 

An  injunction  cannot  be  granted  in  favor  of  the  plaintiff  in 
an  action  of  ejectment,  while  the  same  is  undetermined. 
{Baylis  v.  Le  Gros,  2  C.  B.  [N.  S.]  322 ;  40  Eng.  L.  &  E.  272  • 
Storm  V.  Mann^  4  Johns.  Ch.  21 ;  Davenport  v.  Davenport^  7 
Hare,  217;  see  People  v.  Maycn^  of  N,  Z.,  10  Abb.  111.) 

But  it  may  be  granted  to  stay  waste,  where  the  mischief  will 
be  irreparable,  or  the  defendant  is  insolvent,  although  the  title 
is  in  dispute  under  summary  proceedings.  {Spear  v.  Cutter,  4 
How.  177.) 

It  seems,  that  if  the  defendant  threatened  such  entire  destruc- 
tion to  the  estate  as  to  raise  a  strong  presumption  that  he  had 


694  TEMPORARY  INUNCTION. 

In  what  cases.  Water  courses.  Acts  pending  suit 

no  confidence  in  his  title,  an  injunction  might  be  allowed. 
(Talbot  V.  ScoU,  4  Kay  &  John.  126, 133.) 

Waste  of  personal  property,'] — ^In  an  action  for  chattels,  the 
defendant  gave  security  under  §  211  of  the  Code,  and  retained 
the  property.  On  application,  he  was  enjoined  from  injaring 
or  disposing  of  it,  during  the  pendency  of  the  suit.  {SutU  v. 
Mootry^  10  How.  480.) 

Water  courses.'] — ^The  jurisdiction  of  courts  of  equity  to 
grant  relief  by  injunction  against  the  diversion  of  water  courses 
is  well  established.  {Olmsted  v.  Loomis,  9  N.  Y.  [5  Seld.]  428; 
Belknap  v.  Trimble^  3  Paige,  600;  Gardner  v.  Village  of 
Newburghy  2  Johns.  Ch.  164.) 

And  a  temporary  injunction  should  be  granted  in  cases 
where  a  final'  injunction  would  be  proper.  {Coming  v.  Trog 
Factary^  6  How.  94.) 

But  if  the  plaintiflTs  injury  by  a  diversion  of  water  could  be 
easily  compensated  in  damages,  while  an  injunction  would 
work  great  injury  to  the  defendant  (the  latter  being  of  un- 
doubted responsibility),  it  should  not  be  granted,  as  a  provi- 
Bional  remedy.  {Bruce  v.  Dei.  omd  Hud.  Canal^  19  Barb. 
379.) 

BuBD.  8.  Restraining  acts  pending  litigation^  in  violation  of  plaintiff's 

rights, 

"When  during  the  litigation  it  shall  appear  that  the  defen- 
dant is  doing,  or  threatens  or  is  about  to  do,  or  procuring  or 
suffering  some  act  to  be  done,  in  violation  of  the  plaintiff's 
rights  respecting  the  subject  of  the  action,  and  tending  to  ren- 
der the  judgment  ineffectual,  a  temporary  injunction  may  be 
granted  to  restrain  such  act."     {Ante^p.  81,  §  219.) 

Tlie  plaintiff's  *^  rights,"  in  order  to  be  protected  by  injunc- 
tion, must  be  such  as  can  be  enforced  in  the  court  to  which  he 
applies.  •  (SuTHBKLAND,  J.,  JRogci'sy.  Mich.  Sou/them  H.  M.j  28 
Barb.  541.) 

This  provision  is  only  applicable  to  acts  threatened,  etc., 
pending  suit,  and  cannot  be  made  the  foundation  of  an  action. 
(Seldkn,  J.,  JReubens  v.  Jod^  13  N.  Y.  [3  Kern.]  492 ;  overrul- 
ing Mott  V.  Dunny  10  How.  225 ;  Malcolm  v.  Miller^  6  How. 
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456;   see  Mitchell  v.   Bettman^   25  Barb.   408;  Merritt  ▼. 
Thompson,  3  E.  D.  Smith,  295 ;  Sehring  v.  Larvty  9  How.  347 
Pomeroy  v.  Hmdmarsh^  5  id.  438.) 

It  does  not  apply  to  acts  that  have  been  accomplished  before 
the  aid  of  the  court  could  be  invoked.    {Re^ibens  v.  Joel^lZ  N. 
Y.  [3  Kern.]  488;  Neustadt  v.  Jod^  2  Duer,  531 ;  Perkins  v. 
Warren,  6  How.  347,  348.) 

SuBD.  4.  EeHtraining  fraudulent  ditposition  of  property. 

"  Where,  during  the  pendency  of  an  action,  it  shall  appear 
by  affidavit,  that  the  defendant  threatens  or  is  about  to  remove 
or  dispose  of  his  property,  with. intent  to  defraud  his  creditorSj 
a  temporary  injunction  may  be  granted  to  restrain  such  re- 
moval or  disposition."    {Ante^p.  81,  §  219.) 

This  clause,  like  the  previous  one,  has  no  application  to  a 
ease  where  the  transfer  has  been  made.  (Revbena  v.  Jod,  13  N. 
Y-  [3  Kem.]  488 ;  approving  Perkine  v.  Warren,  6  How.  347.) 

Where  an  assignment  has  been  made,  the  assignee  cannot 
be  restrained  from  disposing  of  the  property,  in  an  action  by  a 
simple  contract  creditor  of  the  assignor.  {Reubens  v.  Joel,  13 
N.  Y.  [3  Kera.]  488  ;  overruling  Mott  v.  Dunn,  10  How.  226 ; 
Malcolm  y.  Miller,  6  id.  456.) 

A  mere  threat  to  make  an  assignment  for  the  benefit  of 
creditore  will  not  justify  the  issuing  of  an  injunction.  {Pomeroy 
v.  Hindrrmrsh,  5  How.  438 ;  see  Dickinson  v.  Benham,  10  Abb. 
391;    WilsonY.  BriUon,Q  Ahh.  91.) 

Effect  and  extent  of  injunction,'] — An  injunction  granted 
under  this  clause  cannot  restrain  the  defendant  from  disposing 
of  his  property  in  a  proper  manner,  bub  only  from  doing  so 
with  intent  to  defraud  his  crpditoi's.  {Brewster  v.  Hodges,  1 
Duer,  610.) 

And  MrroHKLL,  J.,  modified  an  injunction  by  inserting  the 
words  "with  inteilt"  etc.  But  query,  per  Rooskvklt,  J., 
whether  this  is  not,  so  far  as  movables  are  concerned,  a  mere 
brutumfvlmenf    {Mitchell  v.  Bettman,  25  Barb.  408.) 

SuBD.    5.  General  Bules, 

An  injunction  should  not  be  granted  to  restrain  an  injury 
which  may  be  amply  compensated  by  damages.    {Marshall 
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V.  Peten^  12  How.  221;  Bruce' y.  Dd,  and  ITud.  CandL^  19 
Barb.  378 ;    Spear  v.  CuUer,  4  How.  177.) 

It  seems^  that  an  injanction  will  not  be  granted,  when  its 
purpose  can  be  as  fully  accomplished  by  any  other  proceeding, 
6,  g,^  an  attachment.  {Rogers  v.  Mich,  So.  S.  jB.,  28  Barb.  541 ; 
Mitchell  V.  Betimariy  25  id.  413.) 

But  an  injunction  will  not  be  refused  merely  because  the 
plaintiff  would  be  entitled,  on  the  same  state  of  facts,  to  an 
order  of  arrest.     {Merritt  v.  Thompson^  3  E.  D.  Smith,  294.) 

An  injunction  cannot  be  granted,  however  clear  the  original 
right  may  be,  if  the  trespass*  be  complete  and  perfect.  {Mbre^ 
land  V.  Richardson^  22  Beav.  604 ;  Deere  v.  Guesty  1  Myl.  & 
Or.  522 ;  Att'y  Gen.  v.  N.  J.  R.  R.,  2  Green  Ch.  141 ;  see 
Perk'yns  v.  Warren^  6  How.  348.) 

Injunction  prohibitory  only.'] — ^The  form  of  an  injunction 
must  always  be  in  the  negative.  A  party  cannot  be  enjoined 
to  do  any  act,  bat  only  from  doing  a  thing.  {Attorney  GenL^ 
V.  New  Jersey  R.  R.  Co.^  2  Green  Ch.  R.  141 ;  Lajie  v.  Nevy- 
digate,  10  Ves.  193.) 

Nor,  in  general,  should  an  injunction  attempt  to  do  indi- 
rectly that  which  it  cannot  do  directly,  as  to  enjoin  the  de- 
fendants from  hindering  the  plaintiff  from  resuming  possession 
of  real  estate,  the  title  being  in  dispute — or  from  *' continuing 
to  keep "  their  works  out  of  repair,  etc.  {Akrill  v.  Selden^ 
1  Barb.  317  ;  Blakemore  v.  Glamorgan  Canal^  1  Mylne  &  Keen, 
183  ;  [disapproving  Lane  v.  Ifewdigate^  10  Ves.  194 ;]  Deere  v. 
Guest,  1  Mylne  &  Cr.  522.) 

But  in  peculiar  cases,  this  power  has  been  exercised,  and 
the  jurisdiction  of  a  court  of  equity  in  this  respect  is  not  de- 
nied, although  Brougham,  Ch.,, thought  it  should  not  be  ex- 
tended to  new  cases.  {Milligan  v.  Mitchell,  1  Myl.  <fe  K.  452 ; 
see  Blahemore  v.  Glamorgan  Canal,  supra.) 

The  rule  appears  now  to  be  settled,  that  where  the  defendant 
has  taken  an  aggressive  step,  clearly  against  law,  and  specially 
injurious  to  the  plaintiff,  he  may  be  compelled  by  a  ''manda- 
tory injunction  "to  retrace  his  steps. 

And  the  Code  expressly  authorizes  an  injunction  against  tlie 
continuance  of  an  act.     {Ante  p.  81,  §  219.) 

Thus,  where  a  partner  had  removed  the  books  of  the  firm. 
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an  injunction  was  granted  against  his  "keeping  them  at  any 
other  place  than  the  place  of  business  "  of  the  firm.  {Gh'eatrew 
V.  Greatrex,  1  De  G.  &  Sm.  693 ;  Taylor  v.  Davisy  3  Beav. 
888  e ;  see  Whittdker  v.  Howe^  id.  387,  395 ;  Evitt  v.  PricCy 
1  Sim.  483.) 

A  *'  mandatory  injunction  "  was  granted  to  restrain  defend- 
ants from  "  permitting "  a  communication  with  a  sewer  "  to 
con  tinue."  {Mancliester  Railway  v.  Worksop  Board  of  Healths 
23  Be'av.  209.) 

So  defendants  were  enjoined  from  "  continuing  to  maintain 
and  uphold  walls  erected  "  to  obstruct  the  plaintiffs.  {Oreoit 
North,  Railway  v.  Clarence  Railway^  1  Colly er,  517,  5^1, 
626.) 

Injunction  granted  against "  permitting  water  to  flow  through" 
a  communication  improperly  made.  i^MexhorougU  v.  Bower^  7 
Beav.  133.) 

So  against  continuing  an  excavation  already  made  across  a 
road.     {Spencer  v.  Lond.  and  Bir.  R.  R.^  8  Sim.  198.) 

So  against  permitting  buildings  partly  erected,  to  remain. 
{Rankin  v.  lluskisson^  4  Sim.  16.) 

So  where  the  defendant  had  obstructed  the  passage  of  smoke 
from  the  plaintiff's  flues,  by  placing  tiles  upon  the  top  of  the 
chimneys,  he  was  enjoined  from  continuing  to  do  so.  {Ilervey 
V.  Smith,  1  Kay  &  J.  389.) 

Covenant  protected  hy  penalty."] — ^Whether  a  covenant  pro- 
viding for  "liquidated  damages"  in  case  of  breach,  could  be 
enforced  by  injunction — query  f  (See  Vincen;t  v.  King^  13 
How.  238.) 

It  seemsy  that  such  a  condition  does  not  absolutely  prevent 
the  issuing  of  an  injunction.  {Coles  v.  Sims^  6  De  Gex,  M.  & 
G.  9 ;  OiUs  V.  Rart,  5  Jur.  [N.  S.]  1381 ;  NichoUs  v.  Stretton, 
7  Beav.  42.) 

Damnum  absque  injuria!] — An  injunction  cannot  be  allowed 
to  prevent  a  consequential  injury  from  the  lawful  exercise  of  a 
right.  (  Williams  v.  JV.  T.  Cent.  R.  i?.,  18  Barb.  247 ;  see  S. 
C,  16  K  T.  103.) 

Nominal  interest] — ^Nor  to  protect  a  merely  nominal  inte- 
rest.   (Per  Stbong,  J.,  Wetmore  v.  Story^  8  Abb.  281.) 
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lUegcH  contract.'] — A  party  to  an  illegal  contract  cannot  be 
relieved  or  protected  thereon  by  injunction.  {Bennett  v,  Am^ 
Art  Unianj  6  Sand.  631 ;  soeMott  v.  U.  S.  Trust  Co.j  19  Barb. 
568.) 

Jies  Adjudicata.'] — ^An  injunction  cannot  be  allowed  in  op- 
position to  a  previous  authoritative  decision,  or  for  the  pui<pose 
of  reviewing  a  previous  one.  {Livingston  v.  Hvd.  Rvo.  R.  R.j 
3  Code  Rep.  143;  Madaren  v.  Catron  Co.^  26  L.  J.  [ch.] 
332.) 

Art.  3. — In  whose  favor  Injunction  aJlowed. 

An  injunction  can  only  be  granted  for  the  benefit  of  a  plain- 
tiff, unless  the  complaint  on  its  face  shows  that  tlie  defendant 
is  entitled  to  one.     {Thursby  v.  MiUs:^  I  Code  Rep.  83.) 

If  the  defendant  wishes  to  obtain  an  injunction,  he  should 
commence  a  cross  suit.     {Ibid.) 

On  the  other  hand,  it  was  held  by  the  general  term,  1st  dist., 
that  an  injunction  may  be  granted  in  a  proper  case  to  a  defen- 
dant who  asks  for  and  is  entitled  to  affirmative  relief.  {Foote 
V.  N.  T.  Silk  Co.,  N.  T.  Trans.  Dec.  23, 1859.) 

Under  special  circumstances,  it  appearing  that  the  pro- 
secution of  the  suit  was  really  managed  by  one  of  the  defen- 
dants on  the  record,  an  injunction  was  granted  against  him,  on 
the  application  of  a  co-defendant,  the  order  reciting  such  fact. 
{Edgecumbe  v.  Ca/rjpenier,  1  Beav.  173.) 

An  injunction  for  the  benefit  of  persons  who  are  not  parties 
to  the  action  is  improper,  although  granted  on  the  plaintiff's 
application.  Thus,  an  injunction  to  restrain  proceedings  at  law 
against  persons  not  parties  to  the  equity  suit,  was  dissolved. 
(  WaUer  v.  Harris,  7  Paige,  173.) 

Public  injuries.'] — A  public  nuisance,  not  inflicting  injury  on 
one  pereon  more  |han  on  all  others-  in  the  county,  town,  or 
ward,  etc.,  can  only  be  restrained  on  application  of  the  attorney- 
general.  {Davis  V.  Mayor  of  N.  T,,2  Duer,  663  ;  14  N.  Y. 
506 ;  Mechling  v.  Kittaniing  Bridge  Co.,  Grant's  Cas.  [Pa.]  419 ; 
see  Leigh  v.  WesterveU^  2  Duer,  621 ;  see  Nuisance,  ante,  p.  680 ; 
and  Parties,  ante,  p.  449.) 
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Against  whom.  By  whom  granted. 

Aet-  4. — Against  whom  injunction  may  issue. 

Against  a  party  only,'] — An  injnnction  can  only  be  granted 
against  a  party  to  the  action.  {People  v.  N.  Y.  Com.  Pleas, 
8  Abb.  181 ;  Watson  v.  Fuller,  9  How.  426  ;  Fellows  v.  FeUows^ 
4  Johns.  Ch.  25 ;  Iveson  v.  Harris,  7  Ves.  257 ;  and  see  Edr 
mxmston  v.  IPLoud,  19  Barb.  361.) 

But  the  defendant  has  no  right  to  object  to  it  on  this  gi*onncl. 
{Tradesmen's  Bank  v.  Merritt,  1  Paige,  304 ;  contra,  lellows 
V.  Fellows,  4  Johns.  Ch.  25.) 

The  court  will  not,  however,  enforce  obedience  to  such  an 
injunction,  on  an  ex  parte  application  for  an  attachment.  (Scm- 
ble,  WaUon  Y.FuUer,  9  How.  426.) 

An  injunction  against  pereons  not  parties  is  only  operative 
as  a  notice.  {Sage  v.  Quay,  Clarke,  348  ;  see  Edmonsion  v. 
if'Zoi/(?,19Barb.  361.) 

Exception — Purchaser.'] — A  purchaser,  under,  a  judgment 
may  be  enjoined  from  waste,  without  bringing  a  new  action. 
{CasamajorY.  Strode,  1  Sim.  &  Stu.  381.) 

Counsel,'] — Although  it  is  usual  and  proper  to  enjoin  the 
defendant,  "his  attorneys,  counsellors,  and  agents,"  in  injunc- 
tions against  proceedings  at  law,  yet  it  is  not  proper  to  enjoin 
counsel  hy  nams,  and  make  them  parties  to  the  suit,  unless  they 
clearly  exceed  their  province  as  counsel*  {Mayor  of  N.  Y.  v. 
Conover,  5  Abb.  267.) 

Abt.  6. — By  whom  Injunction  may  he  granted. 

Against  State  officers.] — An  injunction  to  restrain  State  offi- 
cers, or  persons  employed  by  them,  from  executing,  any  duty 
devolved  upon  them  by  law,  can  be  granted  only  by  a  general 
term  of  the  Supreme  Court,  sitting  in  the  district  in  which  the 
board  of  officere  (if  any)  is  located,  or  where  such  duty  is  re- 
quired to  be  performed.    {Laws  1851,  cK.  488,^.  920.) 

Against  corporations^ — "An  injunction  to  suspend  the.gene- 
ral  and  ordinary  business  of  a  corporation,  shall  not  be  granted 
except  by  the  court,  or  a  judge  thereof."     {Ante^p.  82,  §  224.) 
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By  whom  granted.  At  what  time.  Notice. 

In  ordinary  cases.'] — An  injunction  may  be  granted  by  the 
court  in  which  the  action  is  brought,  or  by  a  judge  thereof,  or 
by  a  county  judge*     {Ante^p,  81,  §  218.) 

A  county  judge  has  no  power  to  grant  an  injunction  in  an 
action  not  triable  within  his  county ;  and  if  he  do,  it  is  void, 
not  voidable.  {Ante^  p.  143,  §  403  ;  as  construed  in  Eddy  v. 
Howlett^  2  Code  Rep.  76 ;  Chvhluck  v.  Morrison^  6  How.  367.) 

Perhaps  an  injunction,  without  notice,  can  be  granted  by 
the  county  judge  of  the  county  where  the  plaintiff's  attorney 
resides,  under  the  amendments  of  1869.  (See  anie^  p.  143, 
§  401 ;  6  How.  368.) 

The  general  term  of  the  Supreme  Court  may  grant  an  in- 
junction.    {Drake  v.  Hud,  Riv.  B.  J?.,  2  Code  Rep.  67.) 

It  is  probable  that  this  is  not  true  of  any  other  court,  as  the 
duties  of  the  several  terms  are  more  clearly  defined  by  law. 
(See  ante^  pp.  287,  291.) 

Abt.  6. — At  what  Time  Order  may  be  granted. 

"  The  injunction  may  be  granted  at  the  time  of  commencing 
the  action,  or  at  any  time  afterward,  before  judgment" 
{Ante,  p.  SI,  %  220.) 

The  practical  construction  given  to  this  section  is,  that  the 
injunction  may  be  granted  before  the  summons  is  actually 
served,  but  will  not  take  effect^  of  course,  until  it  (the  in- 
junction) is  served,  which  must  be  done  after,  or  simultaneously 
with,  servicfe  of  summons.  {Leffingwell  v.  Chave^  10  Abb. 
474.) 

It  cannot  be  granted  until  a  complaint  has  been  either  served 
or  filed.  {Morgan  v.  Quackenhushy  22  Barb.  76 ;  People  v. 
N.  Y.  C(m.  Plem,  3  Abb.  181.) 

Abt.  7. — Notice  of  Application. 

"If  the  court  or  judge  deem  it  proper  that  the  defendant, 
or  any  of  several  defendants,  should  be  heard  before  granting 
"the  injunction,  an  order  may  be  made  requiring  cause  to  be 
shown,  at  a  specified  time  and  place,  why  the  injunction  should 
not  be  granted  ;  and  the  defendant  may,  in  the  meantime,  be 
restrained."    {Ante,  p.  82,  §  223.) 
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Notice  of  application.  Order  to  show  cause. 

After  answer] — an  injunction  cannot  be  allowed,  unless  upon 
notice,  or  order  to  show  cause,  with  temporary  restraint  as 
above.     {Ante^p.  82,  §  221.) 

Discretion  of  court.] — An  order  to  show  cause  under  this 
section  is  not  a  matter  of  course,  especially  with  a  restraining 
clause.     {Androvette  v.  Bowne^  4  Abb.  440.) 

Unless  special  reason  is  shown,  the  application  should  be 
made  on  the  regular  eight  days'  notice,     (ibid.) 

As  to  Security^  see  Art.  9,  infra^  jp.  Y04. 

As  to  State  officerSy  Art.  11,  imfra^p,  Yll. 

As  to  papers  upon  which  to  apply ^  see  Aet.  8,  infra^p.  702. 


§  145, 

Injmiction  with  order  to  show  Cause, 
[Title  of  Cause.] 

For  the  causes  stated  in  the  annexed  [complaint  and  affida- 
vits] : 

You  AKE  COMMANDED  to  refrain  from 

nntil  the  decision  of  the  motion  herein  mentioned. 

And  you  are  required  to  show  cause  before  me  [oTy^  at  a 

special  term  of  this  court],  at ,  on  the  ....  day 

of ,  18  .  .,  why  this  injunction  should  not  be  con- 
tinued until  judgment  be  rendered  in  this  action. 

[Judge^s  signature.] 
[Date.] 
To  John  Jones, 

Defefidant. 
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Papers  on  which  to  apply.  CompUuat. 

Aet.  8. — Papers  upcyii  which  to  apply. 

SuBD.  1.  The  complaint 
2.  Affidavits. 

SuBD.  1.  The  eomplaifiL 

An  injunction  can  in  no  case  be  granted  until  a  complaint  is 
eerved  or  filed.  {Morgan  v.  Qtcackeribushy  22  Barb.  76; 
People  V.  N.  T.  Com.  Pleas,  3  Abb.  181.) 

But  an  affidavit  containing  all  the  essential  elements  of  a 
complaint,  was  treated  as  such.  {Morgan  v.  Quackenbushy  22 
Barb.  76.) 

The  wording  of  §  219  of  the  Code  is  somewhat  ambiguous. 
It  is  substantially,  though  not  expressly,  divided  into  three 
parts,  and  so  we  have  treated  it  in  this  chapter.  But  no  such 
division  is  made  in  the  text .  of  the  statute,  and  it  might  be 
doubted  whether  all  parts  of  the  section  are  not  to  be  taken 
together. 

It  would  certainly  seem'that  the  court  would  require  the  com- 
plaint to  show  that  the  plaintiff  is  *'  entitled  to  the  relief  de- 
manded,'' as  per  §  219,  before  granting  an  injunction  in  any  case. 

And,  therefore,  the  complaint  should  be  laid  before  the  judge 
to  whom  application  is  made  for  an  injunction. 

As  to  the  use  of  a  complaint  as  an  affidavit,  see  infra. 

Affidavits  cannot  be  used  to  add  materially  to  the  causes  of 
action  in  the  complaint,  nor  to  supply  defects  in  its  allegations 
The  complaint  must  be  good,  or  the  injunction  cannot  stand. 
(:ffentz  V.  X.  /.  B.  E.,  13  Barb.  654.) 

StTBD.  2.  AffidomU, 

"The  injunction  maybe  granted"  .  .  .  "upon  its  appearing 
satisfactorily  to  the  court  or  judge,  by  the  affidavit  of  the  plain- 
tiff, or  any  other  person,  that  sufficient  grounds  exist  therefor." 
(^n^,^.  81,  §220.) 

Affidavits  to  he  positive.] — An  injunction  cannot  be  allowed 
upon  affidavits  made  upon  "information  and  belief."  The 
facts  must  be  sworn  to  positively.  {Crocker  v.  Baker^  3  Abb. 
183 ;  Woodruff  v.  Fisher^  17  Barb.  229 ;  Bateau  v.  Bemardy 
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Papers  on  which  to  apply.  Affidavits. 

12  How.  464 ;  Pomeroy  v.  Hindmarsh^  5  id.  439 ;  Roome  v. 
Wehb^  3  id.  328 ;  see  Jones  v.  Atterhury^  1  Code  Eep.  N.  S. 
87.) 

If  the  facts  upon  which  the  injunction  is  sought  are  not 
within  the  plaintififs  personal  knowledge,  he  should  procure, 
the  affidavits  of  persons  who  have  such  knowledge.  {Bcmh  of 
OrUams  v.  Skirmer^  9  Paige,  305.) 

Complaint  used  as  an  affida^if] — An  injunction  may  be 
granted  on  the  complaint  alone,  when  it  is  sworn  to  posi- 
tively ;  t.  e.y  upon  knowledge,  and  not  upon  information  and 
belief.  {Zevy  v.  Z^y,  6  Abb.  90 ;  Crocker  v.  Baker^  3  id.  183 ; 
Woodruff  V.  Fisher^  17  Barb.  229 ;  Mincrr  v.  Terry^  6  How. 
211 ;  and  see  Badger  v.  Wagstaff,  11  How.  662 ;  Smith  v.  RenOj 
6  id.  126 ;  Jones  v.  Atterhury^  1  Code  Eep.  N.  8.  87;  Krom  v. 
Hogan,  4  How.  226  ;  Roome  v.  Webh^  8  id.  328.  [MUlikin  v. 
Cary^  6  How.  277,  coniraj  is  overruled.]  ) 

Affidavits  upon  order  to  show  cause,'] — Upon  showing  cause 
against  the  issuance  of  an  injunction,  the  defendant  may  put  in 
affidavits  in  support  of  his  case,  although  he  has  served  an 
answer,  denying  all  the  equity  of  the  complaint.  {Florence  v. 
Bates,  2  Sand.  676  ;  2  Code  Rep.  110 ;  Village  of  Seneca  Falls 
y.  MatthewSy  9  Paige,  505.) 

The  plaintiff  cannot  read  affidavits  in  reply  to  those  of  the 
defence,  unless  the  latter  set  up  new  matter  in  avoidance  of  the 
complaint.    {PoweU  v.   Clark^  6  Abb.  73.) 

Filing  affidamts."] — ^The  affidavits  on  which  the  injunction  is 
gr^inted  must  be  filed  within  five  days  after  it  is  so  granted,  or 
the  defendant  may  move  to  dissolve  it  with  costs.  {Ante^p.  178, 
Bide  4,  Swpreme  Ct.) 

But  if  by  mere  inadvertence  they  are  not  filed  in  time,  the 
plaintiff  will  be  allowed  to  file  them  after  a  motion  has  been 
made  to  dissolve  the  injunction,  on  payment  of  costs.  {Luffing- 
v>eU  V.  Cha^e,  10  Abb.  472,  478.) 

It  seemSy  that  if,  immediately  upon  receiving  notice  of  such 
motion,  the  plaintiff  files  the  affidavits,  and  notifies  the  defend- 
ant thereof,  the  motion  will  be  denied  without  imposing  any 
costs.    {Ibid.) 
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Security  required.  In  ordinary  cases. 

— -^ — - —  — — — ■-        -  -  ■-- 

Aet,  9. — Security  upon  Injunction. 

SuBD.  1.  In  ordinary  cases. 

2.  Upon  order  to  show  cause. 

8.  Upon  staying  proceedings  after  judgment. 

4.  Filing  undertaking. 

SuBD.  1.  Security  in  ordinary  cam, 

"  Where  no  provision  is  made  by  statute  as  to  security 
upon  injunction,  the  court  or  judge  shall  require  a  written 
undertaking  on  the  part  of  the  plaiutiflT,  with  or  without  sure- 
ties, to  the  effect  that  the  plaintiff  will  pay  to  the  party  en- 
joined, such  damages,  not  exceeding  an  amount  to  be  specified, 
as  he  may  sustain  by  reason  of  the  injunction,  if  the  court  shall 
finally  decide  that  the  plaintiff  was  not  entitled  thereto."  {Ante^ 
p.  82,  §  222.) 

An  undertaking  with  on^  surety  is  valid.  (  Ward  v.  WTiit- 
ney,  8  N.  Y.  [4  Seld.]  446.) 

The  Code  does  not  prescribe  any  particular  form  for  the  un- 
dertaking, and  it  may  be  put  into  the  form  of  a  penal  bond, 
under  seal.     {Episcopal  Church  v.  Varian^  28  Barb.  648.) 

It  seems^  that  the  undertaking  need  not  contain  any  provi- 
sion for  a  reference  to  settle  damages.  {Higgins  v.  AUen^  6 
How.  30.) 

Insolvent  sureties.'] — It  seemsy  that  if  a  surety  becomes  in- 
solvent, the  court  has  discretionary  power  to  require  a  substi- 
tute.    (H0KFMA.N,  J.,  WUlet  V.  Stringer^  15  How.  312.) 

Practice  in  N.  Y.  Superior  Courts] — ^In  this  court,  the  regu- 
lar practice  in  regard  to  these  undertakings  is : 

1.  That  the  plaintiff's  own  undertaking  will  not  be  received, 
unless  he  will  justify  as  being  a  freeholder  or  householder,  and 
worth  double  the  sum  specified,  over  and  above  all  his  debts 
and  liabilities. 

2.  That  when  a  surety  is  required,  his  justification  moat  be 
to  the  same  effect. 

3.  That  a  plaintiff  residing  out  of  the  State  must  furnish  a 
resident  surety.     {Sheldon  v.  Allertony  1  Sand.  701,  note.) 

This  practice  is  pretty  general  in  all  the  courts,  but  there  are 
as  yet  no  decisions  bearing  on  the  question. 
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Security.  On  order  to  show  caase.  On  staying  proceedings. 

SuBD.  2.  Security  upon  order  to  show  eause. 

Upon  granting  an  order  to  show  cause,  etc.,  and  restraining 
the  defendant  in  the  meantime,  the  same  secaritj  as  in  ordi- 
nary cases  may  be  required.  (Methodist  ChtercAes  t.  Barker^ 
18N.  T.463.) 

It  seems  that  it  mitst  be  required.  (Per  CJombtoot,  J.,  iiid.) 

The  iT.  T.  Superior  Cowrt  will,  in  general,  require  such 
security.    (Sheldon  y.  AUertariy  1  Sand.,  701,  note.) 

The  Supreme  Court  will  not  readily  grant  temporary  re- 
straint without  security.     {Androvette  v.  Bowne^  4  Abb.  440.) 

SuBD.  8.  Security uponHaying proeeedinge after jvdfffnent. 

Injunctions  to  stay  proceedings  in  an  action  pending,  are  so 
decidedly  discountenanced  since  the  Code,  (see  antep,  677),  that 
the  provisions  of  the  Revised  Statutes  relating  to  security  on 
such  injunctions  (2  B.  S.  188,  §§  189, 140.)  are  practically  obso- 
lete. It  is  enough  to  say  that  a  bond  was  required,  in  such 
sum  as  the  officer  granting  the  injunction  should  direct. 

But  injunctions  to  stay  proceedings  upon  a  judgment,  are 
still  allowed  in  certain  cases.  {Ante  p.  682.)  And  the  following 
provisions  are  still  applicable,  not  being  abolished  by  the 
Code.    {Cook  v.  JHckerson,  2  Sand.  691.) 

Personal  Action. — No  injunction  may  issue  to  stay  proceed- 
ings at  law  in  &nj  personal  action  after  judgment,  unless, 

1.  The  full  amount  of  the  judgment  and  costs  be  deposited 
in  court  by  the  applicant,  and, 

2.  Unless  the  applicant  also  clkecute  a  bond,  with  one  or 
more  sufficient  sureties,  to  the  plaintiff  in. such  judgment,  in 
such  sum  as  the  officer  granting  the  injunction  shall  direct,  for 
the  damages  and  costs  that  may  be  awarded  to  such  judgment 
creditor,  on  the  final  hearing  of  the  cause.  (3  JS.  &  {&th  ed,) 
270 ;  [2  id.  189.]) 

But  the  ^^  chancellor  "  may  allow  a  bond  to  be  substituted 
for  the  deposit  above  named,  or  may  enlarge  the  penalty  and 
condition  of  the  bond  above  named  so  as  to  include  the  judg- 
ment. But  in  such  case,  at  least  tu>o  sufficient  sureties  must  be 
required.    {Ibid.  p.  271.)  « 

4I> 
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Secaritj.  On  staying  proceediDgs  after  jadjgment 

Payment  to  jvdgmeffU  creditor.'] — In  case  of  a  deposit  being 
made,  the  conrt  maj  order  it  to  be  paid  over  to  the  judgment 
ereditor,  upon  his  executing  a  bond  to  the  people  of  this  State, 
in  a  penalty  of  doable  the  amount,  with  soch  sureties  as  the 
court  approves,  for  the  payment  of  the  same  into  court,  accord- 
ing ta  any  order  or  decree  that  the  court  may  make,  with  in- 
terest thereon.    {Ihid.  p.  270.) 

Insolvent  oorporation.'] — ^The  preceding  provisions  of  the 
Revised  Statutes  are  not  applicable  to  a  suit  brought  by  a 
judgment-creditor  of  an  insolvent  corporation,  to  restrain  other 
creditors  from  proceeding  at  law,  for  the  appointment  of  a  re- 
ceiver, and  an  equitable  distribution  of  assets.  {Hutchinson  v. 
If.  T.  Central  Mills,  2  Abb.  394;  see  3  R.  8.  {&thed.)  767; 
[2  id.  466.]) 

Real  actions.'] — ^The  security  required  to  stay  proceedings 
after  judgment,  for  the  recovery  or  possession  of  real  estate,  is 
a  bond  similar  to  that  required  in  the  case  of  personal  actions, 
for  damages  and  costs.  (3  R.  S.  (Sth  ed.)  271 ;  [2  id.  189, 
190.]) 

The  damages  upon  a  dissolution  of  such  injunction  must  be 
ascertained  by  reference,  and  include  not  only  reasonable 
rents  and  profits,  but  waste  committed  after  the  granting 
of  the  injunction.    {Ibid.) 

Sureties  to  /i«*(/y].— Each  surety  must  justify  by  affidavit 
that  he  is  a  householder,  resident  in  the  State,  and  worth  the 
amount  of  the  bond,  over  and  above  all  debts  and  liabilities. 
(Ibid.) 

Such  affidavit  must  be  annexed  to,  ot  indorsed  on,  the  bond. 
(2Mi.i>.272.) 

Fra/ud.'\—^W\ieitL  an  injunction  is  applied  for  on  the  ground 
thJEit  the  judgment  or  verdict  was  obtained  by  actual  fraud,  die 
«<  chancellor"  has  power  to  dispense  with  both  the  deposit  and 
bond  above  required.    {Ibid.  p.  271.) 

The  fraud  here  meant  is  such  as  substitating  one  paper  for 
another,  a  false  representation  of  facts,  and  the  like.    A  breadi 
of  an  agreement  on  which  judgment  was  confessed,  is  not  such 
'  finud.    {Cook  V.  Diokerson^  2  Sand.  698.) 
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Securitj.  On  staying  proceedings.  Filing  nndertoking. 

"  ChanaeUor.^^'] — ^The  co^j/rt  (any  court  of  equitable  jurisdic- 
tion,) has  now  the  discretionary  power  previously  vested  in 
the  chancellor.    {Cooh  v.  Dickersany  3  Sand.  692.) 

It  seemsy  that  a  judge  out  of  court  has  not.     (Ibid.) 

Clerical  errors,'] — By  a  clerical  error,  the  amount  of  penalty 
was  omitted  in  an  injunction  bond,  and  a  blank  space  left 
instead  thereof.  Held^  that  it  must  be  construed  by  reference 
to  the  order  of  the  judge,  in  obedience  to  which  it  was  given , 
and  the  obligors  were  held  liable  for  the  amount  fixed  in  sudh 
order.     {McLson  v.  FuHer^  12  La.  Ann.  68.) 

Where  an  undertaking  bound  the  sureties  to  the  payment  of 
damages,  etc.,  if  ^^  this  court "  should  finally  decide  against  the 
plaintiflf's  right,  etc.,  and  the  final  decision  was  made  in 
{mother  court,  hdd  that  the  word  ^^  this  "  must  be  construed 
**the,"  conformably  to  the  statute.  {Town  of  Omtford  ▼. 
C(ymsll,  4  Abb.  223.) 

SuBo.  4.  Filing  undertahing. 

Bond  on  staying  proceedings  after  judgment.'] — ^This  bond 
must  be  filed  with  the  clerk  before  the  issuing  of  the  injunction. 
(3  B.  JS.  (5th  ed.)  272 ;  [2  id.  190.]) 

Undertakings.] — The  undertaking  required  by  the  Code, 
must  be  filed  by  the  plaintiff's  attorney  with  the  clerk  of  the 
proper  county,  forthwith,  with  the  judge's  approval  indorsed. 
(Ante^p.  178,  Rule  4,  Supreme  Gt.)  ^ 

If  such  undertaking  be  not  filed  within  five  days  after  the 
injunction  is  granted,  the  defendant  may  move  to  vacate  the 
proceedings  for  irregularity,  with  costs.  (Antefp,  178,  R%de  4, 
Supreme  Ct.) 

If  the  omission  be  designed,  the  injunction  will  be  dissolved. 
((yDonmU  v.  JTMwm,  8  Abb.  891.) 

If  it  is  accidental,  the  injunction  may  stand,  but  the  plaintiff 
must  pay  costs  of  the  motion.  (Ibid. ;  see  L^ingwM  y.  Ohane^ 
10  Abb.  472;  Cooh  v.  Didlcersofh,  S  Sand.  698.) 

D^ectvoe  undertaking.]— If  the  undertaking  is  defective,  an 
order  will  be  granted,  that  unless  it  be  amended  within  a  cer 
tain  time,  the  injunction  be  dissolved.    But  a  peremptory 
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dissolation  will  not  be  granted,  where  the  undertaking  was 
made  in  good  faith.    (  WHUams  v.  MaUj  1  Bland^  194,  note.) 


§146. 


Ondertdking  upon  Injunction  {under  §  222). 
[TiOe  of  Cause.] 

Whkbkas,  the  plaintiff  is  about  to  applj  [or,  has  applied] 
for  an  injunction  restraining  the  above-named  John  Jones  from 
[iicUe  the  object  of  the  mjtmction] : 

Now,  THKBEFOBB,  we,  Johu  Johuson,  of ,  [mer- 
chant], and  John  Jenks,  of ,  [builder],  undertake 

in  the  sum  of dollars,  to  pay  to  the  said  John 

Jones  such  damages  as  he  may  sustain  by  reason  of  sach 
injunction,  if  the  court  shall  finally  decide  that  the  plaintiff  is 
not  entitled  thereto ;  such  damages  to  be  ascertained  by  a 
reference,  or  otherwise,  as  the  court  may  direct. 

\Signatur€eJ\ 

[Date.'] 

[Justification  and  acknowledgment  as  in  §  102.] 


§  147. 

JSond  upon  InjunctiSn  to  stay  Proceedings  in  Action  after 
Judgment. 

Enow  all  men  by  these  psbsents,  that  we,  A.  6.,  J.  £., 
and  L.  Mi  [all  of  the  city  of  Utica],  are  held  and  firmly  bound 

unto  C.  D.  of  [the  same  city],  in  the  penal  sum  of 

dollars,  to  be  paid  to  the  said  C.  D.,  his  executors,  administra- 
tors, or  assigns.  For  which  payment  well  and  truly  to  be 
made,  we  bind  ourselves,  our  heirs,  executors,  and  administra- 
tors, jointly  and  severally,  firmly  by  these  presents.  Sealed 
with  our  seals,  and  dated  the  ...  .  day  of 

Wheeeab,  the  above-named  A.  B.  has  commenced  an  action 
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in  the  [Supreme]  Court  against  the  said  C.  D.,  praying  in  his 
complaint  for  an  injunction  to  restrain  further  proceedings  in 

an  action  commenced  in  the Court  by  the  said  C.  D. 

against  the  said  A.  B.,  in  which  last-mentioned  action  judg- 
ment was  recovered  by  the  said  C.  D.  on  the  ....  day 

of last,  for  the  sum  of dollars, 

damages  and  costs;  and  whereas,  Hon.  [W.  J.  Bacon],  a  justice 
of  the  Supreme  Court  [(W,  county  judge,  etoJ]  has  allowed  an 
injunction  for  that  purpose  :  * 

Kow,  THEREFORE,  the  Condition  of  the  above  obligation  is 
such,  that  the  above-bounden  A.  B.,  J.  K.,  and  L.  M.,  shall 
well  and  truly  pay,  or  cause  to  be  paid,  to  the  said  0.  D.,  his 
executors,  administrators,  or  assigns,  on  demand  [the  said  sum 

of dollars,  recovered  by  said  judgment,  and]  all 

such  damages  and  costs  as  may  be  awarded  to  the  said  C.  D. 
by  the  [Supreme]  Court,  on  the  final  hearing  of  the  cause  first- 
mentioned  herein,  then  the  above  obligation  to  be  void,  other- 
wise to  remain  in  full  force  and  virtue. 

[Signattires  and  seah.] 

[Sfubsonbing  witness.'] 

{Justificoitian  cmd  acknowUdffmentJ] 


Art.  10. — Iryunctions  against  Corpora/tions, 

By  wham  grantedJi — "  An  injunction  to  suspend  the  general 
and  ordinary  business  of  a  corporation,  shall  not  be  granted 
except  by  the  court,  or  a  judge  thereof."    {Ante,  p.  82,  §  224.) 

Notice  regmred.] — "  Nor  shall  it  be  granted  without  due 
notice  of  the  application  therefor,  to  the  proper  officers  of  the 
corporation,  except, 

1.  Where  the  people  of  this  State  are  a  party  to  the  pro- 
ceedings, and 

2.  In  proceedings  to  enforce  the  liability  of  stockholders 
in  corporations  and  associations  for  banking  purposes,  after 
January  1, 1850,  as  such  proceedings  are  or  shall  be  provided 
by  law ;"  or, 
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8.  ^  Unleas  the  plaintiff  shall  give  a  written  undertaking, 
executed  by  two  sufficient  sureties,  to  be  approved  bj  the 
court  or  jadge,  to  the  effect  that  the  plaintiff  will  pay  all 
damages,  not  exceeding  the  sum  to  be  mentioned  in  the  under- 
taking, which  such  corporation  may  sustain  by  reason  of  the 
injunction,  if  the  court  shall  finally  decide  that  the  plaintiff 
was  not  entitled  thereto."    (Ante,  p.  82,  §  224.) 

(For  the  farm  of  this  undertaking,  see  rnite^p.  708,  §  146.) 

Aaseasmewt  of  damages.'] — ^The  damages  upon  the  above- 
mentioned  undertaking  may  be  ascertained  by  a  reference,  or 
otherwise,  as  the  court  may  direct.  (Ibid.  See  Abt.  20 y post j 
p.  726.) 

Cases  for  mjv/nction  a^amst  corporations.'] — ^It  may  be  nsefnl 
to  notice  a  few  cases  of  this  kind,  although  the  principles  affect- 
ing them  are  the  same  as  in  other,  or  private  cases. 

A  municipal  corporation  may  be  restrained  from  an  illegal 
grant — such  as  the  grant  of  an  exclusive  use  of  a  street ;  from 
the  erection  of  a  nuisance — ^as  the  laying  of  a  railroad  in  a 
crowded  street ;  and  from  any  other  act  in  excess  of  its  powers, 
and  injuring  either  the  public,  or  a  private  individual,  within 
the  general  principles  of  equity.  (See  DamsY.  Mayor  of  N.  Y.j 
14  N.  Y.  506 ;  People  v.  Stwrtevant,  9  N.  Y.  [5  Seld.]  263  ) 

It  may  be  restrained  from  paying  money  under  an  appro- 
priation or  resolution  that  is  contrary  to  law  and  void.  {People 
V.  Mayor  of  New  York^  10  Abb.  144;  Roberts  v.  Mayor  of 
N.  r.,5^bb.47.) 

So,  in  the  case  of  an  illegal  contract.    {Appleby  v.  Mayor  of 

i»r.r;,  15  How.  428.) 

It  should  not  be  restrained  from  performing  duties  necessary 
for  the  preservation  of  the  public  health,  unless  in  very  clear 
and  urgent  cases.    {MWafferty  v.  Okmerj  10  How.  476.) 

It  cannot  be  restrained  from  passing  a  resolution,  or  perform- 
ing other  legislative  acts.  (Lhonabd,  J.,  People  v.  Mayor  of 
Neu)  Torkj  N.  Y.  Trans.,  Jan.  8,  1861 ;  Pecple  v.  Mayor  of 
N.  r;,  9  Abb.  264 ;  S.  C,  10  Abb.  145 ;  PeopU  v.  Zotofcr, 
7  Abb.  179.) 

A  public  company, — e.  g.^  a  railroad,  or  canal,  taking  poe* 
session  of  land  under  a  statute,  acquires  only  a  qualified  owner* 
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alup  in  it,  restricted  to  the  purposes  mentioned  in  the  statute, 
and  may  be  restrained  from  using  it  for  any  other,  purpose. 
(Bostock  V.  North  Staff.  B.  R.,  3  Smale  &  Giff.  283 ;  19  Eng, 
L.  &  E.  307.) 

Akt.  11. — Injunctions  agcmst  State  Officers. 

By  whom  granted."] — ^Injunctions  to  restrain  any  SUte  oflScer 
or  board  of  officers  or  persons  employed  by  them,  from  execut- 
ing any  duty  devolved  upon  them  by  law,  can  be  granted  only 
by  the  Supreme  Court,  sitting  in  general  term  in  the  district 
in  which  such  board  is  located,  or  such  duty  required  to  be 
performed.    {Laws  1851,  eh.  488.) 

Notice  required!] — At  least  eight  days'  notice  must  be  given 
of  the  time  and  place  of  sach  application.    {Ibid.) 

Unconstitutional  laws.] — Can  State  officers  be  enjoined  from 
carrying  into  effect  an  unconstitutional  law  ?  {Held^  per  Baoon, 
J.,  that  they  may  be.  Hdrtwell  v.  Armstrong,  19  Barb.  175. 
jBdd^  per  Mitchell,  J.,  that  they  cannot  be.  Thompson  y. 
Oom'rs  of  Canal  Fvmd,  2  Abb.  251.) 

It  may  be  noticed,  that  the  legislature  seems  to  recognize  the 
power  of  the  court  to  do  so,  in  the  law  of  1851,  at  the  head  of 
this  article.  It  speaks  expressly  of  "  restraining'^'*  State  officers, 
from  duties  devolved  upon  them  "  by  law,"  and  by  requiring 
the  "injunction"  to  issue  from  the  Supreme  Court  in  general 
term,  implies  clearly  that  such  injunction  may  issue. 

Abt.  12. — Order  of  Injunction, 

Tlie  provisional  t£^n^  of  injunction  is  abolished,  and  an  injuno- 
tion  by  order  substituted  therefor.     {Ante^  p.  81,  §  218.) 

"  The  language  of  the  injunction  should  in  all  cases  be  so 
clear  and  explicit  that  an  unlearned  man  can  understand  its 
meaning,  without  the  necessity  of  employing  counsel  to  advise 
him  what  he  has  a  right  to  do,  to  save  him  from  subjecting 
himself  to  punishment  for  a  breach  of  the  injunction."  {Lauris 
▼•  Laurie^  9  Paige,  235  ;  see  Moat  v.  RoJhein,  2  Edw.  Ch.  189.) 

The  language  of  the  order  should  at  the  same  time  be  so  re- 
stricted as  not  to  deprive  the  defendant  of  any  rights  which  the 
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ease  made  by  the  complaint  does  not  require  that  he  should 
be  restrained  from  exercising.  {Lav/rie  v.  Laurie^  9  Paige, 
885.) 

The  injunction  should,  in  itself,  contain  sufficient  to  apprise 
the  defendant  exactly  what  he  is  restrained  from  doing,  with- 
out resorting  to  other  papers  for  the  purpose.  {SuUivan  t. 
Judahy  4  Paige,  49:5.) 

InjwncUon  against  removal  of  property.'] — The  eff'ect  of  an 
injunction  for  this  purpose,  dyring  the  pendency  of  an  action, 
is  only  to  restrain  such  removal  or  disposition  wUh  irUeni  to 
defravd  creditors.  {Brewster  v.  Hodges^  1  Duer,  610.) 

And  MrroHELL,  J.,  modified  such  an  injunction  by  inserting 
these  words.     (See  MitcheU  v.  Bettman,  25  Barb.  410.) 


§  148. 
Injunction  by  the  Court. 

SuPBEinB  Court. 

At  a  special  term  held  at 

the ,  in  the  .  . 

of ,  on  the  .  .  .  Aaj 

of ,  18  .  . 


John  Smtth  . 

against 
John  Jones.      ^ 


Present — ^A.  B.,  Justice. 

On  reading  and  filing  th^  complaint,  and  the  affidavits  of .... 

....  and •  dated  the  ....  day  of 18  .  . ;  and 

on  motion  of  [I.  T.  Williams,]  counsel  for  plaintiff: 
Ordered,  that  the  above  named  John  Jones  be  commanded 

to  refrain  from until  the  further  order  of 

this  court. 

E.  F., 
I.  T.  Williams,  Clerk. 

Attorney. 
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§  149. 
Order  of  Injunction  ;  hy  a  Judge. 

[TiOe  of  Cause.'] 

3n  t\t  mm  of  i\t  Itujlt  jof  i\t  State  jof  |[tto  |ffrlt : 

For  the  causes  stated  in  the  annexed  [complaint  and  afiSda- 
vits] ; 

You  ABB  ooMMANDKb  to  refrain  from 


until  the  further  order  of  the  court. 

A.  B., 
Justice  of  the  ...  .  court. 
[Albany,  January  1,  1861.] 
To  John  Jones,  Defendomt. 


§  150. 
Injwnction  to  protect  Trade-mark. 

[As  in  §  149,  to  the  words  "  refrain  from  "]  selling,  or  ex- 
posing for  sale,  or  procuring  to  be  sold,  any  composition  or 
blaclting  described  as,  or  purporting  to  be,  blacking  manufac- 
tured by  Day  &  Martin,  in  bottles,  having  affixed  thereto  such 
labels  as  are  mentioned  in  the  complaint,  or  any  other  labels, 
so  contrived  or  expressed  as,  by  colorable  imitation  or  other- 
wise, to  represent  the  composition  or  blacking  sold  by  the  said 
defendant  to  be  the  same  as  that  manufactured  and  sold  bj 
the  plaintiff,  and  from  using  trade  cards,  so  contrived  or  ex- 
pressed, as  to  represent  that  any  composition  or  blacking  sold, 
or  proposed  to  be  sold  by  the  defendant,  is  the  same  as  that 
manufactured  or  sold  by  the  plaintiff. 

•  (This  form  was  approved  and  settled  in  Orqft  v.  Day^  7 
Beavan,  90.    See    also   ITnott   v.    Morgan^   2    Keen,    219; 
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Amoakeag  Co.  v,  Spear^  2  Sand.  619  ;  WHUama  v.  Johnson^ 
2  5o8w.  5,  9.) 


§  151. 
Injunction  in  Partnership  Affairs. 

[As  in  %  149,  to  the  words  "  refrain  from "]  applying  any 
of  the  moneys  and  effects  of  th^  co-partnership,  otherwise  than 
in  the  ordinary  business,  and  from  obstructing  or  interfering 
with  the  plaintiff  in  the  exercise  and  enjoyment  of  his  rights 
under  the  partnership  articles. 

{Hail  V.  HaXL^  12  Beav.  419.  A  case  of  existing  partnership, 
no  dissolution  prayed.) 


Art.  13. — Service  of  the  Injunction. 

The  injunction  must  be  served  on  the  defendant  personally. 
{Becker  v.  Eagery  8  How.  69.) 

And  also  on  his  attorneys  and  counsellors,  if  it  is  sought  to 
restrain  them.    {JEden  on  Injunctions,  93.) 

Personal  service  means,  showing  the  original  order,  and  de- 
livering a  copy.    (Re  Tmdally  6  De  G.,  M.  &  G.  742.) 

Injunctions  granted  out  of  court  must  be  served  in  this  'man- 
ner. (  Watson  V.  Fuller,  9  How.  426  ;  Coddington  v.  Webb^  4 
Sand.  639.) 

But  injunctions  granted  hy  the  court  should  be  served  by  de- 
livering a  certified  copy,  without  showing  the  original.  {Mayor 
ofN.  Y.  V.  Conover,  6  Abb.  251.) 

Summons.'] — ^A  summons  must  be  served  before,  or  with  the 
injunction.  {LeffmgweU  v.  Cha/oe,  10  Abb.  474 ;  Seebor  v.  Sess^ 
6  Paige,  86 ;  Parker  v.  WilUams,  4  id.  489.) 

But  an  objection  on  this  ground  must  be  i*aised  before  ap- 
pearing generally  in  the  action  and  before  service  of  the  snm- 
mons.    {Seebor  v.  Ress;  Parker  v.  WiUiamSj  «upra.) 
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Affidamts.'] — A  copy  of  the  affidavit,  on  which  the  injunc- 
tion was  granted,  must  be  served  with  it  {Ante.  p.  82,  §  220, 
see  LeffingweU  v.  Chave^  10  Abb.  473.) 

If  an  injunction  is  served  with  out  the  affidavit,  the  servica 
will  be  set  aside,  but  not  the  injunction  itself.  {Penjidd  v. 
WhUe^  8  How.  87 ;  and  see  Becker  v.  Hager^  id.  69.) 

It  was  much  doubted  by  the  N.  Y.  Superior  Court,  whether 
the  omission  of  service  of  the  affidavit  would  relieve  the  defen- 
dant from  the  duty  of  obedience.  The  court  say  that  ^^  when 
the  order  of  injunction  cannot  .properly  be  understood,  nor, 
consequently,  be  obeyed,  without  a  knowledge  of  the  contents 
of  the  affidavit,  the  service  of  a  copy  must  doubtless  be  made. 
But  when  the  injunction  is  plain  and  explicit,  and  leaves  no 
doubt  as  to  the  act  which  the  party  upon  whom  it  is  served  is 
required  to  perform,  or  desist  from  performing,  it  may  well  be 
doubted,  whether  the  irregular  omission  of  the  affidavit  should 
be  held  to  release  him  from  the  duty  of  obedience."  {Davis 
T.  Maytyr  of  N.  Z.,  1  Duer,  485 ;  S.  C,  9  N.  Y.  [6  Seld.]  277 ; 
but  see  WaUon  v.  Fuller,  9  How.  426.) 

Serfyice  on  a  corporation.'] — Service  upon  the  head  of  the 
corporation  is  sufficient  to  bind  every  member  thereof  having 
actual  knowledge  of  the  contents  of  the  injunction ;  e.  g.y  due 
service  upon  the  Mayor  of  a  city,  binds  every  member  of  the 
Common  Council.  {People  v.  Sturtevamt,  9  N.  Y.  [5  Seld.]  277 ; 
Davis  V.  Mayor  of  N.  JT.,  1  Duer,  486.) 

Service  on  part  of  the  defendants.^ — ^Where  an  injunction  is 
granted  against  several  defendants,  but  is  served  only  on  part 
of  them,  it  is  valid  and  binding  upon  those  served,  and  it 
seems  they  cannot  move  to  set  it  aside  for  want  of  service  on 
the  others.    {Seehor  v.  Sess^  6  Paige,  86.) 

Art.  14. — Obedience  due  to  an  Injwnction. 

The  injunction  of  a  court  of  competent  jurisdiction  must  be 
obeyed,  even  when  it  is  clearly  erroneous.  {People  v.  Sturte- 
vant,  9  N.  Y.  [5  Seld.]  266;  S.  C,  1  Duer,  451-671;  Mayor 
of  N.  Y.  V.  Conover,  6  Abb.  251 ;  Smith  v.  Reno,  6  How. 
136 ;  Krom  v.  Ilogan^  4  id.  225  ;  Sullivan  v.  Judahy  4  Paige, 
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^6  ;  Moat  v.  HoUbem,  2  Edw.  Ch.  188 ;  PeopU  v.  Spaulding^ 
2  Paige,  329.) 

But  if  granted  by  a  judge  without  jurisdiction,  e.  jr.,  a  county 
judge  of  a  wrong  county,  it  is  a  nullity.  {Eddy  v.  Sawlett^ 
2  Code  Rep.  76.) 

If  the  defendant  has  actual  knowledge,  or  notice  of  the  in- 
junction, he  is  bound  to  obey,  although  the  service  upon  him 
has  n6t  been  sufficient,  provided  that  there  has  been  a  honafids 
attempt  at  service.  {Mayor  of  N.  T.  v.  Gonovery  5  Abb.  251 ; 
People  T.  Sturteocmt,  9  N.  Y.  [5  Seld.]  278.) 

Actual  knowledge  or  information  of  an  injunction  binds  a 
party  to  obedience  until  the  plaintiff  has  had  reasonable  time  to 
serve  a  copy  of  the  injunction.  {RuU  v.  Thomas^  3  Edw.  Ch. 
238  ;  Vanaandau  v.  Rose^  2  Jac.  &  W.  364 ;  EimpUm  v.  J^w, 
2  Ves.  &  Bea.  350 ;  Oahame  v.  Terumt,  14  Ves.  136  ) 

JBxtent  of  obedience  repaired.'] — The  party  enjoined  must  not 
only  refrain  himself  from  acts  violative  of  the  injunction,  but 
must  also  direct  his  counsel,  agents,  and  servants,  to  do  like- 
wise.   {Mayor  of  N.  T.  v.  ConoveVy  5  Abb.  244.) 

He  must  not  stand  by  and  suffer  the  injunction  to  be  violated 
by  any  other  person  with  his  connivance.  A  full  and  honest 
obedience  is  required,  and  evasions  will  not  be  tolerated.  {Neale 
V.  Osborne,  15  How.  83 ;  St.  Johns  v.  Garter,  4  Myl.  &  Cr.  497.) 

Where  the  defendant  in  a  creditor's  suit  was  enjoined  in  the 
usual  form,  Ae2e2  that  he  was  nevertheless  at  liberty  to  commence 
actions  for  the  recovery  of  such  clainos  as  did  not  pass  to  the 
receiver,  e,ff.,  for  an  ordinary  tort,  or  to  recover  property  exempt 
from  execution.     {Hudson  v.  Plets,  11  Paige,  184.) 

And  he  may  proceed  to  judgment  in  an  action  for  any  causf , 
previously  commenced.     {ParJcer  v.  WaJceinany  10  Paige,  485.) 

The  ordinary  injunction  granted  in  an  action  for  dissolution 
of  partnership,  restraining  the  defendant  from  intermeddling 
widi  the  effects,  does  not  restrain  him  from  confessing  judg- 
ment for  a  partnership  debt.  {M^Gredie  v.  Senior^  4  Paige, 
378!) 

It  seemSy  that  a  defendant  who  is  enjoined  from  disposing  of 
his  property  under  the  last  clause  of  §  219  of  the  Code,  is 
nevertheless  at  liberty  to  dispose  of  it  AonesUyy  and  without 
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fraudulent  intent.    {Brewster  v.  Hodges^  1  Duer,   610  ;  see 
MitcheU  v.  BetPnum^  25  Barb.  410.) 

Who  are  hound  to  obedience.'] — Only  the  parties  named  in  the 
injunction.  {Edmoneton  v.  IVLovd^  19  Barb.  361.) 

Service  of  the  injunction  on  a  stranger  to  the  action,  not 
named  in  the  order,  does  not  bind  him.    (JTbid.) 

But  all  officers  of  a  corporation  are  bound  to  obey  an  injunc- 
tion against  the  corporation,  of  which  they  have  notice.  {Peo- 
ple V.  StwrtefoaM,  9  K  Y.  [5  Seld.]  277.) 

The  agents  and  servants  of  the  party  enjoined,  having  notice 
of  the  injunction,  are  bound  to  obey  it,  whether  named  in  it  or 
not  The  omission  to  enjoin  them  in  terms  only  affects  th^hiode 
of  punishment.    (  WeVLeeley  v.  MommgUm^  11  Beav.  180, 181.) 

Breach  of  injwaction — vyhat\  constitutes  a.] — Of  course  a 
direct  violation  constitutes  a  breach,  but  the  courts  go  further 
and  hold  that  any  evasion  or  contrivance  to  nullify  the  in- 
junction will  be  regarded  in  the  same  light  with  acts  palpably 
disobedient.  {Neale  v.  Oaboi^nCj  15  How.  84;  Mayor  of 
N.  Y.  V.  Gotiovery  5  Abb.  244 ;  W  Credie  v.  Senior^  4  Paige,  381.) 

An  injunction  against  making  a  grant  is  violated  by  making 
such  grant  subject  to  acceptance  by  the  grantee,  even  though 
the  grantee  do  not  accept.  {People  v.  Sturtevantj  9  N.  Y. 
[6  Seld.]  272 ;  Dams  v.  Mayor  of  N.  Z.,  1  Duer,  451.) 

An  agent  or  servant  is  personally  responsible  for  a  willful 
breach  of  an  injunction  addressed  to  his  principal,  his  ^'  agents 
and  servants."  (Semble,  WeUesley  v.  MomingUm^  11  Beav. 
180.) 

But  if  those  words  are   omitted,  the  servant  cannot  be. 
guilty  of  a  breach.    {Ibid.) 

Although  the  words  "agents  and  servants"  are  omited,  yet 
if  a  servant  does  an  act  on  behalf  of  his  principal,  which  he 
knows  that  principal  is  enjoined  from  doinU  he  is  guilty  of  a 
contempt   ^WeUesley  v.  Momingtony  11  Beav.  181.) 

Abt.  15. — Disobedience  ;  h^ovo  PvmshabU. 

Two  methods  of  punishing  disobedience,  or  breach  of  an  in* 
junction,  are  provided  by  statute,  viz. : 
1.  By  attachment ; 
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2.  By  an  order  to  show  cause  why  the  party  should  not  be 
punished  ae  for  a  contempt.  (8  B.  S.  {5th  ed.)  851 ;  [2  id.  586.]) 

The  proceeding  by  attachment  is  more  expensive  than  the 
other,  and  ought  not  to  be  resorted  to  without  good  cause. 
And  if  the  plaintiff  unnecessarily  adopts  this  proceeding,  the 
court  may  refuse  to  allow  him  the  extra  costs.  (Ham/meraley  v. 
Paa^Jc^,  1  Barb.  Ch.  k  29.) 

As  to  these  proceedings,  the  manner  of  condubting  them,  etc., 
see  vol,  ii. 

Time  for  applying  for  attachment.^ — Before  the  injunction 
is  diaaolved.     (Moat  v.  Eolhein,  2  Edw.  Oh.  189.) 


Art.  16. — Motion  to  vacate  or  m^odify  a  temporary  Injun^ion. 

**  If  the  injunction  be  granted  by  a  judge  of  the  court,  or  by 
a  county  judge,  without  notice,  the  defendant,  at  any  time  be- 
fore the  trial,  may  apply  upon  notice,  to  a  judge  of  the  court 
in  which  the  action  is  brought,  to  vacate  or  modify  the  same." 
{AntCyp.SS,  ^225.) 

This  provision  does  not  abridge  the  general  jurisdiction  of 
the  court,  and  a  motion  may  still  be  made  to  the  court  to  dis- 
solve an  injunction.    {Woodruf  y,  Fiiher^  17  Barb.  280.) 

ir<9^i^.]— Section  824  of  the  Code  provides  that  orders 
granted  out  of  court  without  notice,  may  be  vacated  without 
notice. 

Whether  this  section  applies  to  injunctions — query?  (Com- 
pare Bruce  v.  Del.  amd  Hud.  Caml^  8  How.  440 ;  MiUs  v. 
ThwrOyy,  1  Code  Rep.*  121.) 

Moving  papers.] — ^^  The  application  may  be  made  upon  the 
complaint  and  the  aflEidavits  on  which  the  injunction  is  granted, 
or  upon  affidavit  on  the  part  of  the  defendant,  with  or  without 
the  answer."    {Ante^p.  83,  §  225.)  ^ 

The  use  of  affidavits  will  be  considered  in  the  next  article. 

Before  answer.] — ^The  defendant  may  apply  for  a  dissolu- 
tion, before  answering,  on  the  ground  of  want  of  equity  in  the 
complaint    {Mintum  v.  Seymour^  4  Johns.  Oh.  178.) 

Or  on  any  ground  that  would  justify  a  demurrer.    {Huds(m 
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T.  Madison^  12  Sim.  419 ;  Jones  v.  Dd  Jiioj  Tutu.  &  Buss. 
801.) 

The  answer — Ita  eff^ectl] — ^It  is  well  settled  that  if  the  answer 
fully  and  explicitly  denies  all  the  equity  of  the  complaint,  the 
injunction  must  be  dissolved.  {Finnegan  v.  X^ee^  18  How.  187 ; 
Oovld  ▼.  Jacobsohn^  id.  158;  Wolfe  v.  Goula/rd^  id.  69; 
Blatchford  v.  Nefio  Hwoen  B.  -R.,  6  Abb.  279 ;  Clc^ham  v^ 
WhiUj  8  Vesey,  36 ;  but  see  Peterson  v.  MaUhis^  8  Jones' 
pj.  C]  Eq.  82.) 

But  the  answer  must  be  sworn  to,  and  that  positively.  A 
denial  upon  information  and  belief  will  not  suffice  to  overthrow 
an  injunction,  granted  upon  positive  allegations.  {Poor  v. 
Carldon,  8  Sumner,  78;  Attorney- Oeneral  v.  Cohoes  Co.y  6 
Paige,  184 ;   Wa/rd  v.  Vcm  BokkeHn^  1  id.  100.) 

In  the  case  of  a  corporation,  some  officer  must  swear  posi- 
tively to  the  answer.  {FuUon  Bank  v.  Sharon  Canalj  1  Paige, 
811.) 

Under  the  old  practice,  an  injunction  would  be  dissolved 
upon  a  full  and  verified  denial  of  the  equities  of  the  complaint, 
although  an  indictment  for  peijury  in  such  answer  had  been 
found.  {Clapham  v.  White^  8  Ves.  85 ;  see  Pyecrqft  v.  Pye^ 
crqft,  2  Sm.  &  Giff.  827.) 

And  Lord  Eldok  said  that  the  case  could  not  be  altered  even 
by  a  conviction.    (See  Cl/vpham  v.  White^  8  Ves.  87.) 

But  if  the  denial  does  not  go  to  the  whole  of  the  bill,  it  is 
not  ground  for  dissolving  the  injunction,  although  the  defen- 
dant makes  as  full  a  denial  as  is  possible  under  the  circum- 
stances. {Roberts  v.  Anderson^  2  Johns.  Oh.  204 ;  see  Bagers 
▼.  Bogers,  1  Paige,  426.) 

When  the  language  of  the  answer  is  such  as  to  cause  great 
suspicion  that  its  denials  and  explanations  are  untrue  or  eva- 
sive, the  injunction  will  not  be  dissolved.  {Storer  v.  Cbe,  2 
BoBw.  661 ;  Moore  r.  Eyltonj  Dev.  Eq.  R  486.) 

Although  the  answer  makes  a  positive  denial,  yet  if  the  court 
can  see,  upon  the  face  of  the  pleadings,  that  it  was  impossible 
for  the  defendant  to  have  had  personal  knowledge  on  the  sub- 
ject, the  injunction  will  be  retained.  (Stobt,  J*,  Poor  v. 
Oarleionf  8  Sumner,  79.) 
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Even  when  the  equity  of  the  bill  was  denied,  however,  the 
court  would  Bometimes  retain  the  injunction,  when  the  facta 
shown  in  the  answer  gave  reason  to  do  so,  and  no  injustice 
would  be  done,  conceding  the  truth  of  the  answer.  {Bank  of 
Monroe  v.  Schermerhom^  Clarke,  305  ;  and  see  Roberts  v.  An- 
derson^  2  Johns.  Ph.  205.) 

A  distinction  was  drawn  by  Stobt,  J.,  between  injunctions 
/o  stay  proceedings  at  law,  and  injunctions  to  stay  irreparable 
mischief.  And  he  held  that  the  latter  might  be  retained  in  the 
discretion  of  the  coui-t,  notwithstanding  a  full  denial  in  the 
answer.  And  such  is  the  settled  practice  in  North  Carolina. 
{Poor  v.  Carleton^  3  Sumner,  83 ;  Peterson  v.  MatthiSy  3  Jones' 
[N.  C]  Eq.,  32.) 

It  eeemSy  that  the  same  distinction  is  made  in  New  York,  but 
the  exception  extends  to  cases  of  irreparable  waste  only.  {£a^ 
bum  V.  Kirk,  1  Johns.  Ch.  4AA.) 

A  dictum  of  Ebnt,  Ch.,  is  recorded,  to  the  effect  that  in  all 
cases  the  injunction  may  be  retained  in  the  discretion  of  the 
court    {Roberts  v.  Andersony.2  Johns.  Ch.  205.) 

Confession  and  avoidance.'] — A  confession  and  complete 
avoidance  is  tantamount  to  a  denial,  for  the  purpose  of  this 
motion.  {Florence  v.  Bates,  2  Sand.  675 ;  2  Code  Rep.  110 ; 
overruling  BeUona  Co?s  case,  3  Bland,  445 ;  Linsey  v.  Mhe- 
ridge,  1  Dev.  &  Bat.  38.) 

AU  defenda/rUs  rmist  answer,'] — ^This  is  a  general  rule,  when 
this  motion  is  based  upon  the  answer  only.  {Depeyster  y. 
GroAyes,  2  Johns.  Ch.  148 ;  Jones  v.  MagiU,  1  Bland,  190,  and 
notes.) 

But  this  rule  h^  exceptions,  and  is  subject  to  discretion  and 
modification.  {Ibid, ;  see  Joseph  v.  Dovbleday,  1  Yes.  &  Bea. 
497.) 

And  where  the  plaintiff  does  not  prosecute  his  suit  diligently 
the  injunction  will  be  dissolved  without  any  answer  on  the  part 
of  some  of  the  defendants.  {Bepeyster  v.  Oraves,  2  Johns.  Ch. 
149 ;  see  Siggins  v.  Woodward,  Hopk.  842 ;  Seebor  v.  JSess,  5 
Paige,  86.) 

The  reason  of  this  rule,  it  may  be  observed,  lay  partly  in  the 
old  Chancery  practice,  under  which   a  defendant  would  be 
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compelled  to  answer.  Any  defendant  had  it  ia  his  power  to 
compel  the  plaintiff  to  procure  answers  from  the  others,  or  to 
discontinue  his  suit.  (See  Jone%  v.  Magill^  1  Bland,  198; 
Tong  V.  Oliver^  ibid.) 

As  there  is  now  no  such  power  in  either  plaintiff  or  defen- 
dant, this  rule  would  seem  to  be  more  than  ever  within  the  dis- 
cretion oiC  the  court ;  but  we  think  that  a  motion  by  one  defen- 
dant answering  alone,  should  be  supported  by  affidavits,  unless 
he  seeks  to  have  the  injunction  dissolved  as  against  himself 
only. 

Plavntiff*B  delay ^^ — ^If  the  plaintiff  is  dilatory  in  prosecuting 
his  action,  the  injunction  will  be  dissolved.  (DepeyaterY, 
Oraves^  2  Johns.  Ch.  149;  and  see  IRggins  v.  Woodward^ 
Hopk.  342;  Grey  v.  NortKumlerland^  17  Ves.  281.) 

But  delay  in  serving  part  of  the  defendants  with  the  sum- 
mons is  not  a  reason  for  dissolution,  because  those  who  are 
served,  and  answer,  may  move  upon  tlieir  own  answers  as  far 
as  their  interests  are  concerned.    (Seehor  v.  Hess^  5  J:*aige,  86.) 


§152. 

Notice  of  Motion  to  vacate  Order  of  Injunction. 

[Title  of  Cause.'] 

Pleasb  take  notice,  that  on  the  pleadings  herein  [and  affi- 
davits herewith  served],  I  shall  apply  to  Hon.  [W.  F.  Allen,] 
one  of  the  justices  of  this  court,  at  chambers,  in  the  [court 
house  in  the  town  and  county  of  Herkimer]  on  the  ....  day 

of next,  at  .  .  .  o'clock  in  the  forenoon  of  that  day, 

for  an  order  vacating  [or  dissolving  or  modifying]  the  order  of 
injunction  granted  in  this  action,  and  for  such  other  relief  as 
may  be  just,  with  costs  of  motion. 

Tours,  etc., 

GF.  A.  Hardin, 
[DaU.']  Deft's  Attorney. 

To  J.  H.  WoosTEB,  Esq. 

Plaintiffs  Attorney. 
46 
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(If  the  motion  ia  made  to  the  courts  modify  accordingly.) 

Opposing  the  motion.] — ^Proof  of  service  of  notice  of  motion 
is  all  that  is  required  to  entitle  the  moving  party  to  a  hearing. 
An  objection  that  the  motion  was  not  based  "  on  the  plead- 
ings," and  that  it  was  not  proved  that  there  was  any  such 
suit,  was  overruled.  {Newbury  v.  Newbury^  6  How.  183 ; 
overruling  Osbom  v.  Ldbddl^  2  Code  Rep.  77.) 

The  motion  cannot  be  opposed  by  showing  that  the  defen- 
dant has  disobeyed  the  injunction.  He  has  a  perfect  right  to 
move,  until  he  has  been  adjudged  in  contempt,  and  even  then, 
he  must  be  heard  on  a  matter  of  strict  right.  {Smith  v.  JReno^ 
6  How.  125 ;  Smith  v.  Austin,  1  Code  Rep.  N.  S.  137 ;  but 
gee  Krom  ^,  Hogan,  4  How.  225 ;  Uvans  v.  Van  EaU^  Clarke, 
28.) 

Art.  17. — Affid^wiis  on  Motion  to  dissoVoe  Injunction. 

The  application  may  be  made  upon  affidavits,  with  or  with- 
out the  answer.     {Ante,  p.  83,  §  225.) 

In  an  early  decision,  it  was  held  that  the  defendant  could 
not  move  on  an  answer  alone,  although  verified.  {Benson  v. 
Fash,l  Code  Rep.  50.) 

But  the  contrary  has  been  well  settled,  the  point  not  being 
raised,  indeed,  elsewhere,  but  the  subsequent  decisions  treating 
it  as  a  matter  of  course,  without  exception.  The  Code,  at  the 
time  Benson  v.  Fash  was  decided,  provided  only  for  a  verifi- 
cation on  belief.  The  reason  of  the  decision  is  therefore  now 
removed. 

Opposvng  affidan)its,'\ — "If   the  application  be  made  upon 
affidavits  on  the  part  of  the  defendants,  but  not  otherwise,  the  . 
plaintiff  may  oppose  the  same  by  affidavits  or  other  proofs,  in 
addition  to  those  on  which  the  injunction  was  granted."  {Ante^ 
p.  83,  §  226.) 

The  construction  of  this  section  is  still  involved  in  donbt 
On  the  one  hand,  it  is  held  that  when  the  defendant  applies 
upon  a  verified  answer,  that  is  equivalent  to  an  affidavit,  and 
the  plaintiff  may  therefore  introduce  new  affidavits  in  opposi- 
tion.   This  view  is  taken  by  eight  judges  of  the  Supreme 
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Court,  including  the  general  term  of  the  second  district 
{Jaques  v.  Aresotty  4  Abb.  284 ;  HoUins  v.  MaUardy  10  How. 
642 ;  Hdscall  v.  Mad.  Uhiv.y  1  Cod©  Rep.  N.  S.  170 ;  Schoon- 
maker  v.  Ref,  Dutch  Churchy  6  How.  267 ;  ^ro7A  v.  Hogam,, 
4  id.  225  ;  Roome  v.  Webb,  8  How.  327.) 

On  the  other  hand,  it  was  recently  decided  in  the  general 
term  of  the  Supreme  Court,  1st  dist.,  and  in  previous  cases  at 
special  term,  that  the  plaintift'  cannot  read  affidavits  in  oppo- 
sition to  a  motion  based  upon  a  verified  answer.  This  doctrine 
has  been  approved  by  five  judges  of  the  Supreme  Court, 
BIX  of  the  Superior  Court,  and  two  of  the  Common  Pleas 
all  of  the  city  of  New  York.  {Blatchford  v.  N.  Eamn  R. 
R.,  7  Abb.  322;  ITa^iweU  v.  Kingsley,  2  Sand.  674;  2. Code 
Rep.  101 ;  Merrimack  Co.  v.  Gamer,  2  Abb.  322 ;  Serooaa 
V.  Stannard,  2  Code  Rep.  66 ;  and  see  Powell  v.  Clark,  5  Abb. 
70.) 

It  was  further  held  that  the  reply  could  not  be  read  in  oppo- 
sition.    {HwrtweU  v.  Kingsley,  2  Sand.  674.) 

Tliis  rule  is  limited  in  some  of  these  decisions,  so  as  to  con- 
cede the  plaintiff's  right  to  read  aflidavits  in  reply  to  new 
matter  set  up  in  avoidance.  {Merrimack  Co.  v.  Oamer,  2 
Abb.  322 ;  Ilartwdl  v.  Kingsley,  2  Sand.  674 ;  2  Code  Rep. 
101 ;  see  Powell  v.  Clark,  5  Abb.  72.) 

The  verification  of  an  answer  by  the  attorney,  as  being  true 
within  his  knowledge,  constitutes  an  affidavit,  and  it  is  con- 
ceded that  the  plaintiff  may  oppose  it  with  counter  affidavits. 
{Minor  V.  Buckingham,  8  Abb.  68.) 

Appeal.^ — ^In  England,  it  is  held  that  on  appeal  from  an 
order  granting  or  refusing  an  injunction,  the  plaintiff  may 
offer  additional  affidavits  in  support  of  the  injunction.  {Pc^ 
V.  Joel,  2  De  Qex  &  Jones,  286.) 

Art.  18. — Order  to  vacate  Injunction. 

The  use  of  the  word  "  vacate,"  as  applied  to  injunctions,  is 
peculiar  to  the  Code.  Formerly,  the  order  was  always  for  a 
dissolution,  and  we  presume  that  the  words  "  dissolve  "  and 
**  vacate  "  may  be  used  indifferently. 

The  order,  if  granted,  may  be  in  the  following  form  : 
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§  153. 
Order  dissolving  Ir^unction. 

[Title  of  Cause.]  [Caption.] 

On  [reading  and  filing]  the  answer  of  tke  defendant,  [and 

the  affidavit  of  6.  H.]  and  on  motion  of ,  connsel  for 

defendant,  after  hearing ,  counsel  for  plaintiflF; 

Obdkbkd  :  that  the  injunction  granted  by  A.  B.,  a  justice  of 

this  court  [or^  county  judge  of county],  on  the  -  .  . 

day  of ,  18.  .  ,  against  the  above  named  John  Jones, 

be  dissolved,  [with  ....  dollars  costs,  to  abide  the  event  of 
tho-  action.] 

[Signatwre  of  judge  or  clerk.] 
G.  A.  Hasdik, 

Defefndom£s  Attomet/. 


Costs.] — ^It  is  usual  to  allow  costs  of  motion,  to  abide  the 
event  of  the  suit,  without  regard  to  the  damage  to  be  allowed 
on  a  reference.  (See  Amdt  v.  WiUiamSj  16  How.  247 ;  Galla- 
tin V.  Oriental  Bk.y  id.  255 ;  Ma>ce  v.  Trustees  oflfewburgh,  15 
How.  164 ;  Bruce  v.  Del.  and^Evd.  Canal,  19  Barb.  379.) 

Art.  19. — Effect  of  Disconlinuanoe^  Ajsfpealj  etc. 

Abatement.] — An  injunction  is  not  dissolved,  nor  does  it  be- 
come inoperative,  by  the  death  of  either  party  to  the  action. 
{Hawley  v.  Bennett,  4  Paige,  J  64.) 

But  the  party  against  whom  it  issued,  or  his  representatives, 
may  have  an  order  requiring  the  plaintiff,  or  his  representa- 
tives, to  revive  within  a  stated  time,  or  that  the  injunction  be 
dissolved.  {lUd.;  HiU  r.  Eoare,  2  Cox  Ch.  Cas.  50 ;  StuaH  v. 
AnceUy  1  id.  411.) 

This  time  was  generally  fixed  at  seven  days.  (See  SiU  v. 
ffoarej  Stuart  v.  AnceU^  supra.) 
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§  154. 
Order  for  Reowor  of  Action^  or  dissolution  oj^  InjwMtion. 

[Title  of  Cause."]  {Caption.'] 
On  reading  and  filing  notice  of  motion,  and  the  affidavits  of 
A.  B.  and  C.  D.,  and  on  motion  of ,  counsel  for  defen- 
dant, after  hearing  counsel  for  plaintiff; 

Okdebed  :  That  the  plaintiff  [or,  the  legal  representatives  of 
the  deceased  plaintiff]  revive  this  action  against  the  Pegal  repre- 
sentatives of  the]  defendant  within  ....  days,  or  that  in  de- 
fault thereof,  the  injunction  granted  herein  by ,  a  [jus- 
tice of  this  court,]  be  dissolved. 

E.  F., 
P.  V.  E.  Stantok,  Clerk. 

Defendants  Attorney. 


• 


Appeal.] — ^An  appeal  from  an  order  dissolving  an  injunction 
does  not  revive  the  injanctionj  and  the  party  enjoined  may  afit 
as  he  pleases  without  applying  to  the  court  for  any  special  leave. 
(  Wood  V.  jDwiffhty  T  Johns.  Oh,  295 ;  approved,  Garrow  v.  Car- 
pentery  4  Stew.  &  Port.  346  ;  but  see  Talbot  v.  Morton^  5  Littell, 
836.) 

So  an  appeal  from  the  judgment  entered,  does  not  revive  an 
injunction.  {Town  of  Ouilford  v.  Cornell^  4  Abb.  223  ;  Hoyi 
V.  CaHery  7  How.  141.) 

But  the  court  may  grant  a  temporary  injunction  pending  the 
appeal.  {Hart  v.  Mayor  of  Albany ^  3  Paige,  381 ;  see  Tovon 
of  QuUford  V.  dymeU,  4  Abb!  222.) 

Such  injunction  is  a  new  one^  and  not  a  continuance  of  the 
old  one.    {I'oiim  of  Guilford  v.  ComeUy  4  Abb.  224.) 

Discontinicance.] — A  voluntary  discontinuance  of  the  action 
puts  an  end  to  the  injunction.     {Hope  v.  AcJcery  7  Abb.  309.) 

Dismissal.] — If  the  complaint  be  dismissed,  the  injunction  it 
thereby  dissolved.  {Hoyt  v.  Carter^  7  How.  141 ;  Loomis  v. 
Brawny  16  Barb.  330 ;  Green  v.  Pvlsfordy  2  Beav.  75 ;  see 
WiUis  V.  TateSy  Ooop.  temp.  Br.  501.) 


f 
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Semoval,'] — Whether  an  injunction  continues  in  force  after 
the  cause  is  removred  from  a  State  court  to  a  United  States 
court,  query?  * {Liddle  v.  Thatcher,  12  How.  295.) 

The  State  court  certainly  cannot  enforce  obedience ;  and 
whether  the  U.  S.  court  could  or  would,  query  t    {Ibid.) 

Though  the  defendant,  on  a  certain  state  of  facts,  is  entitled 
to  an  order  of  removal  as  a  rightj  yet  the  court  may  insert  in 
Buch  order  a  proviso,  to  the  effect  that  it  shall  not  of  itself 
operate  to  dissolve  an  injunction.    {Hid.) 

J*   Art.  20. — Assessment  of  Damages. 

The  damages  sustained  by  reason  of  an  injunction  to  which 
the  plaintiff  was  not  entitled,  may  be  ascertained  by  a  reference, 
or  otherwise,  as  the  court  shall  direct.    {Ante,  p.  82,  §  222.) 

Formerly,  a  reference  could  not  be  ordered  unless  it  was  so 
stipulated  in  the  bond  or  undertaking,  but  now,  this  is  not 
necessary.     (See  Higgins  v.  Alien,  6  How.  30.) 

When  it  can  he  order.ed,'] — Not  until  the  court  "finally 
decide"  that  plaintiff  was  not  entitled  to  the  injunction.  {Ante^ 
p.  62,  §222.) 

This  cannot  be  done  until  the  final  judgment,  and  a  reference 
cannot  therefore  be  ordered  until  judgment  is  entered.  (  Weeks  v. 
SotUhwick,  12  How.  171  ;  Shearman  v.  iT.  T.  G&nL  MiZU,  11 
id.  271.)  This  doctrine  is  substantially  approved  by  the 
Court  of  Appeals,  which  has  decided  that  the  reference  may 
be  ordered  after  final  judgment,  and  intimated  that  it  could  not 
be  ordered  before.  {Methodist  Churches  v.  Barker,  18  N.  Y. 
465.) 

Harris,  J.,  in  Chancery,  held  that  when  an  injunction  was  dis- 
solved on  the  compla/int  alone,  without  answer  or  affidavits,  the 
decision  was  final,  and  a  reference  could  be  ordered.  {Dunkin 
V.  Lawrence,  1  Barb.  447.)  But  we  think  that  this  decision  is 
not  applicable  to  proceedings  under  the  Code. 

When  the  plaintiff  discontinues,  and  the  defendant  accepts  the 
costs,  without  obtaining  any  order  from  the  court  with  regard 
to  an  outstanding  injunction,  the  court  will  not  afterward  con- 
sider the  question  whether  the  plaintiff  was  not  entitled  to  the 
injunction,  nor  grant  a  reference  to  ascertain  damages,  nor 
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amend  the  order  of  discontinuance  by  declaring  the  injunction 
dissolved.     {^Hope  v.  AcTeer^  7  Abb.  308.) 

A  voluntary  waiver  of  an  injunction  is  not  an  admission  that 
the  plaintiff  was  not  entitled  to  it.  {Shearman  v.  JT.  Y.  CenA. 
MiUs,  11  How.  271 ;  QeUton  v.  Whtieeides,  3  Cal.  309.) 

Where  the  court  has  dissolved  a  temporary  injunction  upon 
the  merits,  and  the  plaintiff  thereupon  discontinues  his  action, 
it  seems  that  this  is  equivalent  to  a  final  decision  upon  the 
injunction,  and  a  reference  may  be  ordered  thereon.*  {Ooates 
V.  CoateSj  1  Dner,  664 ;  see  Taaks  v.  Schmidt^  19  How.  415.) 

A  judgment  of  dismissal  on  the  final  hearing  is  in  itself  a 
final  decision  against  the  plaintiff's  rfght  to  an  injunction. 
{LaoTfiis  V.  Brown,  16  Barb.  330.) 

Ifotice  of  motion  for  reference,] — It  is  not  necessary  that 
notice  should  be  given  to  the  sureties  in  the  bond  or  undertak- 
ing.    (Methodist  Churches  v.  Barker^  18  N.  Y.  465.) 

But  the  court  may,  in  its  discretion,  direct  that  such  notice 
shall  be  given.     {Ibid,^  p,  466.) 

It  seemly  that  this  is  the  prcfper  course.  ( Wilde  v.  Joely  15 
How.  327.) 

Of  course,  the  usual  notice  of  eight  days  should  be  given  to 
the  plaintiff. 

Confirming  report."] — ^The  referee's  report  must  be  confirmed 
by  the  court  befol*e  it  can  be  acted  upon.  {Griffing  v.  SloitCy  5 
How.  205 ;  see  Wilde  v.  Joel,  15  id.  324 ;  Town  of  OuUford  v. 
Cornell^  4  Abb.  223 ;  Methodist  Churches  v.  Barker ^  18  N.  Y. 
465,  467.) 

It  is  not  necessary  to  give  notice  of  this  motion  to  the  sure- 
ties.    {Methodist  Churches  v.  Barker^  18  N.  Y.  465.) 

The  referee  must  report  not  merely  the  facts  of  the  case,  but 
also  the  damages,  if  any,  which  the  defendant  has  sustained  by 
reason  of  the  injunction.  Unless  the  report  assesses  the  damages, 
it  will  not  be  confirmed.'    {Taaks  v.  Schmidt^  19  How.  415.) 

What  d<^TMiges  may  he  allowed.] — Reasonable  counsel  fees 
and  expenses  actually  paid  in  obtaining  a.  dissolution  of  the  in- 
junction. (  Wilde  V.  Joel,  15  How.  323  ;  Coates  v.  Coatee^  1 
Duer,  664;  Edwards  v.  BodinCy  11  Paige,  227;  Thaier. 
Quany  3  Oal.  216.) 
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Such  fees  are  not  limited  to  the  costs  allowed  in  the  Code 
{Ibid.) 

Counsel  fees  actually  incurred,  although  not  yet  paid,  may 
be  allowed.  ( Wilde  v.  Jod^  16  How.  323 ;  Garrett  v.  Hogan^ 
19  Ala.  348 ;  MeRae  v.  Brown^  12  La.  Ann.  181.) 

But  costs  or  fees  expended  in  defending  the  action 
generally^  apart  from  the  special  question  of  the  injunction, 
cannot  be  allowed.  ( Wilde  v.  Jod^  15  How.  328 ;  see  Ed- 
wards V.  Bodine^  11  Paige,  227 ;  Town  of  Ouiiford  v.  ComeUy 
4  Abb.  224.)  ^ 

It  would  8eem^  that  if  a  party  to  the  action  is  made  such  solely 
in  order  to  r^ch  him  by  the  injunction;  his  general  counsel 
fees  should  be  allowed.  (  Wilde  v.  Joel^  16  How.  329.) 

Mere  personal  expenses — e,  g.^  time  and  expense  of  personal 
attendance  at  court  or  otherwise,  cannot  be  allowed.  (Edwards 
V.  Bodine^  11  Paige,  227.) 

Of  course,  damages  directly  caused  by  the  injunction — ^as 
injury  to  works  restrained  from  completion,  loss  of  trade,  etc., 
etc. — may  be  recovered. 

Revived  or  new  injunction.'] — ^Where  an  injunction  was  dis- 
solved, but  on  appeal  being  taken,  the  court  below  ordered  that 
the  injunction  should  stand  until  the  decision  of  the  appellate 
court  (in  which  the  judgment  was  affirmed) ; — hddj  that  this 
was  a  new  and  distinct  injunction,  for  which  a  new  undertak- 
ing should  have  been  given.  The  damages  incurred  thereon 
could  not  be  assessed  upon  the  undertaking  given  to  procure 
the  07*iginal  injunction.  {Tovm  of  Guilford  v.  ComeUy  4  Abb. 
224.) 

It  aeemsj  that  a  reversal  or  vacatur  of  the  order  or  judgment 
dissolving  the  injunction,  will  ipso  facto  revive  it,  and  all  the 
liabilities  of  the  sureties  with  it.    {Ibid.  p.  225.) 

Referees  report  conclusive^ — The  referee's  report,  when 
confirmed  by  the  court,  is  conclusive,  as  to  the  extent  of 
damages,  upon  the  principal  and  sureties  to  the  undertaking, 
although  the  latter  had  no  notice  of  the  reference,  {Methodiet 
Churches  v.  Barker^  18  N.  Y.  466.) 

Mods  of  enforcing  referees  report^ — Judgment  cannot  be 
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entered,  even  by  order  of  court,  upon  the  report  of  the  referee. 
An  action  must  be  commenced  upon  the  undertaking.  (  WUde 
V.  Joely  15  How.  327 ;  see  contra,  Bussell  v.  Elliott^  2  Cal. 
216.) 

Leave  to  sue.lr^lt  seema^  that  the  court  must  be  applied  to 
for  leave  to  sue  upon  the  undertaking.  {Higgins  v.  AUerij  6 
How.  30;  Oriffm  v.  Slate^  5  id.  205  ;  but  see  contra,  N.  Y. 
Central  Ins.  Co.  v.  Safford,  10  id.  34:7.) 


§  155. 
Notice  of  Motion  for  a  Referenoe. 

[Title  of  Cause.} 

Pleasb  take  notice,  that  I  shall  move  this  court,  at  a  special 
term,  to  be  held  at  the  [court  house  in  the  town  of  Herkimer,] 

on  the.  .  .  .  day  of next,  at  the  opening  of  court  on 

that  day,  for  a  reference  to  ascertain  the  damages  sustained  by 
the  defendant,  by  reason  of  the  injunction  granted  in  this  cause 

on  the  ....  day  of last,  or  for  such  other  relief  as 

may  be  just,  with  costs  of  motion. 

M.  H.  Thboop, 

To  Chas.  Gray,  Esq.,  DefendarvCs  Atfy. 

FUdntiff's  AU'y. 


§  156. 
Order  of  Reference. 

[Title  of  Cause."]  [Caption^ 
On  reading  and  filing  notice  of  this  motion,  the  judgment 
entered  in  this  cause,  and  a  copy  of  the  injunction  issued  there- 
in, in  the  ...  .  ^ay  of last ;  on  motion  of ....  ^  . 

counsel  for  defendant,  after  hearing ,  counsel  for 

plaintiff; 

Oedebed  :  That  it  be  referred  to  J.  W.,  Esq.,  to  ascertain  the 
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damages  sustained  by  the  defendant  by  reason  of  the  said 
injunction,  and  to  report  the  same  to  the  com't 

M.  H.  Theoop,  Clerk. 

DefendanCa  Ai^y. 


§  157. 
Ifotice  of  Motion  to  confirm  Report  of  Seferee, 

[TiOe  of  Cause.'] 

\A%  in  §  155,  to  the  words  "  court  on  that  day,"]  to  confirm 

the  report  of  the  referee  appointed  on  the  .  .  .  day  of , 

to  ascertain  the  defendant's  damages  by  reason  of  the  injunc- 
tion heretofore  granted  in  this  action,  and  for  such  other  [as 
in  §  155,  to  ths  endJ] 


§  158. 
Order  confirming  Referees  Report. 

[Title  of  Cause.]  [Caption.] 

'  On  reading  and  filing  the  report  of  J.  W.,  Esq.,  heretofore 
appointed  referee  to  ascertain  the  damages  incurred  by  the  de- 
fendant by  reason  of  an  injunction  granted  by  Hon , 

a  justice  of  this  court,  to  which  it  has  been  finally  decided  that 

the  plaintiff  had  no  right ;  and  on  motion  of ,  counsel 

for  defendant,  after  hearing counsel  for  plaintiff; 

Orderbd  :  That  the  said  report  be  in  all  things  confirmed, 

and  the  defendant's  damages  be  assessed  at dollars, 

with  ....  dollars  costs  of  this  motion. 

J.  Li., 

M.  H.  Throop,  Clerk. 

Def&adam£s  Atffy. 
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Nature  of  the  proceeding.  Common  law  receiFers. 

Chapter  XXXI. 

BEGEIYEBS  PENDING   SUIT. 

AbticlX  1.  Nature  of  the  proceeding  and  office. 

2.  In  what  cases  a  receiver  may  be  appointed. 

8.  On  whose  application. 

4.  At  what  stage  of  action. 

6.  Notice  of  application. 

6.  Papers  on  application. 

*I.  Mode  of  appointment. 

8.  Reference  to  appoint  or  report 

9.  Who  should  be  appointed  receiver. 

10.  Security  to  be  given. 

11.  Acquirement  of  title  by  receiver. 

12.  Who  are  represented  by  receiver. 
18.  Powers  and  dudes  of  receiver. 

14.  Control  of  court  over  him. 

15.  Actions  by  and  against. 

16.  Compensation.  *  « 

17.  Discharge  or  change  of  receiver. 

18.  Vacating  the  order. 

Abt.  1. — Nature  of  the  Proceeding  and  Office. 

The  receivers  of  which  we  here  treat  are,  it  must  be  remem- 
bered, such  as  are  appoilited  by  the  court  as  a  provisional 
remedy.  They  were  sometimes  called  ^"'common  law  receivers/' 
being  appointed  by  courts  of  equity,  by  virtue  of  their  inhe- 
rent powers,  independent  of  statute.  {Chcmtaiique  Bh  v.  White^ 
6  Barb.  597  ;  6  N.,  Y.  [2  Seld.]  250  ;  Verplanch  v.  MerccmtUe 
Ins,  Co.^  2  Paige,  452 ;  see  Huhhard  v.  Guilds  2  Dner,  688.) 

The  appointment  of  a  receiver  of  this  kind  is  a  provisional 
measure  only,  not  afiecting  the  merits,  and  intended  to  secure 
the  fund  to  the  rightful  claimant,  whoever  he  may  be.  {SJid- 
don  v.  Weeks^  2  Barb.  533  ;  Ship  v.  Harmood,  3  Atk.  564.) 

Such  a  receiver  is  a  person  appointed  by  the  court,  to  re- 
ceive the  rents  and  profits  of  land,  or  any  other  thing  in  ques- 
tion in  court,  pending  a  suit,  where  it  does  not  seem  reasonable 
to  the  court  that  either  party  should  do  it.  {Chautauque  JSk.Y. 
White,  6  Barb.  597.) 

He  derives  all  his  powers  from  the  court,  either  through 
the  order  of  appointment^  or  by  the  practice  of  the  court. 
{Ibid,) 
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Ho  is  au  officer  of  the  court  by  which  he  is  appointed.  (i?e*- 
senden  v.  WoodSy  3  Bosw.  569  ;  Ouriis  v.  ZeavUt,  1  A.bb.  276 ; 
LoUimer  v.  Lordy  4  E.  D.  Smith,  191 ;  Booth  v.  Clarky  17 
How.  [U.  S.]  322  ;  MaMer  of  Burke,  1  Ball  &  B.  74.) 

And  his  possession  is  the  possession  of  the  court.  (  WistoaU 
V.  Sampson^  li  How.  [U.  S.]  64 ;  Van  Remselaer  v.  Emery ,  9 
How.  139  ;  jilbcmy  Bk.  v.  Schermerhoi'n,  9  Paige,  377  ;  Noe 
V.  Oibaon^  7  id.  515  ;  see  MerrUt  v.  Ly(my  16  Wend.  421 ;  An- 
gel  V.  Smith,  9  Ves.  839.) 

Any  interference  with  or  resistance  to  his  possession  is  there- 
fore contempt  of  court.  (  WiswaU  v.  Sampson,  14  How.  [0.  S.] 
65 ;  Albany  Bank  v.  Schermerhom,  9  Paige,  377 ;  2f^oe  v.  Giih 
son,  7  id.  515.) 

But  merely  constructive  interference  will  not  be  punished  as 
contempt.     {Albany  B.  B.  \.  Schermerhom,  10  Paige,  264.) 

The  receiver  has  a  right  to  apply  to  the  court  for  directions 
as  to  his  duty.    {Curtis  v.  Leavitt,  1  Abb.  276.) 

Abt.  2. — In  whoit  cases  a  Beceiver  may  be  appointed. 

SuBD.  1.  General  Rules. 

2.  Principal  cases  for  a  receivership. 

SuBD.  1.  General  Rules. 

The  Code  does  not  diminish  the  power  of  the  court  in  regard 
to  the  appointment  of  receivers,  but  adds  somewhat  thereto. 

^1  the  provisions  of  the  Code  bearing  upon  the  subject  of 
receivers  pendente  lite,  (which  is  all  with  which  we  hare  now 
to  do,)  are  as  follows : 

"  A  receiver  may  be  appointed, 

"  1.  Before  judgment,  on  the  application  of  either  party, 
when  he  establishes  an  apparent  right  to  property  which  is  the 
subject  of  the  action,  and  which  is  in  the  possession  of  an  adverse 
party,  and  the  property,  or  its  rents  and  profits,  are  in  danger 
of  being  lost,  or  materially  injured  or  impaired  ;  except  in  cases 
where  judgment  npon  failure  to  answer  may  be  had  without 
application  to  the  court ;     , 

(2  and  3,  relate  to  receivers  after  judgment  only.) 

"  4.  In  the  cases  provided  in  this  Code  and  by  special  statutes, 
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when  a  cofporation  has  been  dissolved,  or  is  insolvent,  or  in 
imminent  danger  of  insolvency,  or  has  forfeited  its  corporate 
rights ;  and  in  like  cases,  of  the  property  within  this  State  of 
foreign  corporations ; 

"  5.  In  such  other  cases  as  are  now  provided  by  law,  or  may 
be  in  accordance  with  the  existing  practice,  except  as  otherwise  , 
provided  in  this  act."    {Ante,  p.  89,  §  244.) 

We  shall  not  pretend  to  state  here  all  the  cases  in  which  a 
receiver  may  or  may  not  be  appointed.  To  do  so,  would  of 
it^lf  require  a  volume,  and  we  must  refer  generally  to  the 
standard  treatises  on  the  subject,  especiajly  to  the  able  work  of 
Mr.  Edwards. 

We  >propose,  however,  to  notice  some  general  rules  on  the 
subject,  and  also  to  mention  briefly  some  of  the  chief  cases  for 
the  appointment  of  a  receiver. 

Discretion  of  the  court,'] — ^The  appointment  of  a  receiver  is  a 
matter  within  the  sound  discretion  of  the  court.  {Hamilton  v. 
Accessory  Trans,  Co.,  3  Abb.  256  ;  Verplanck  v.  Caines,  1 
Johns.  Ch.  58 ;  Skip  v.  Harwood^  8  Atk.  664".) 

This  discretion  is  not,  however,  absolute.  An  appeal  from 
an  order  for  a  receiver  will  always  lie  to  the  general  term, 
(J.n^,i>.126,  §349.) 

A  receiver  should  not  be  granted  before  judgment,  unleFB 
there  is  a  strong  probability  that  the  applicant  will  establish 
his  right,  and  that  the  property  will  be  lost,  injured,  or  mate- 
rially impaired  in  value  for  want  of  one.  {HamiiUon  v.  Acces- 
sory  Trans.  Co.^  3  Abb.  256.) 

It  must  appear  fit  and  reasonable  that  some  indifferent  per- 
son should  receive  the  issues  and  profits,  for  the  greater  safety 
of  all  parties  concerned.  (  Verplanck  v.  Caines,  1  Johns.  Ch. 
68.) 

Dday  or  laches.'] — A  receiver  is  not  granted  when  the  party 
applying  has  been  guilty  of  laches.  { Young  v.  Graham^  1 
Hogan,  178 ;  see  Jones  v.  Jones j  3  Merivale,  173.) 

JDisprqportionate  eapense.] — ^The  courts  are  unwilling  to 
allow  a  receiver,  where  the  property  is  insignificant  compared 
with  the  expense.  {Whitworthv.  Whyddon^l  Hall  &  Tw. 
447 ;  see  S.  0.,  2  Macn.  &  Qor.  55.) 
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-  I      I.         ^1 

Legal  estate.] — It  is  a  general  rule  that  a  receiver  cannot  be 
appointed  when  the  defendant  is  in  possession  under  a  legal 
estate.  {Edwards  an  Re^rs^  24 ;  see  also  Real  Estate^  infra, 
p.  738;  Chasers  case^  1  Bland,  212  ;  WiUiams&n  v.  WUsaiij  id. 
422.) 

8uBD.  2.  Principaf  eatssfar  a  recehenhip. 

Agent.'] — S^e  Trustee,  infra,  ^.  739. 

Assignee^  Insolvent.] — See  Trustee,  infra,  j>.  739  ;  OrediUffs 
action,  infra. 

B(mks.] — See  Corporations,  infra. 

Breach  of  trust] — See  Trustees,  mirs^,  p.  740. 

Corporations.] — ^When  any  bank,  insurance  company,  or 
corporation  having  power  to  make  loans  upon  pledges  or  de- 
posits, becomes  insolvent,  or  unable  to  pay  its  debts,  or  violates 
any  provision  of  its  charter  or  of  any  statute  binding  upon  it, 
the  Supreme  Court  may  appoint  a  receiver  over  its  property,  in 
an  action  brought  by  the  attorney  .general,  or  any  creditor  or 
stockholder  thereof.  (3  72.  S.  {6th  ed.)  764 ;  [2  id.  464.]  See 
Eoans  v.  Coventry,  5  De  Gex,  M.  &  G.  911.) 

So  in  a  creditor's  action  to  enforce  the  liability  of  officers  or 
stockholders  of  a  corporation  the  court  may  appoint  a  receiver. 
(3  R.  S.  {hth  ed.)  765  ;  [2  id.  465.]) 

There  are  otbfer  statutory  provisions  relative  to  the  appoint- 
ment of  receiver*  over  corporations,  but  they  seem  to  apply  only 
to  cases  in  which  final  judgment  has  been  rendered. 

Creditor's  action.] — ^In  a  creditor's  action  brought  to  enforce  a 
judgment,  if  the  plaintiff  shows  a  judgment  perfected,  an  exe- 
cution issued  thereon,  and  return  unsatisfied  in  due  form  of  law, 
it  is  a  matter  of  course  to  appoint  a  receiver.  {Lent  v.  M'Qv^eeny 
15  How.  314 ;  Bloodgood  v.  Clarh,  4  Paige,  677.) 

If  the- plaintiff  obtains  an  injunction  to  restrain  the  defendant 
from  disposing  of  property,  it  is  his  d/uty  to  apply  for  a  receiver. 
{IMd.;  Osbom  v.  Beyer,  2  Paige,  343.) 

If  the  plaintiff  neglects  to  do  so,  the  injunction  will  be  dis- 
solved.   {Osbom  V.  Heyer,  2  Paige,  343.) 

The  application  cannot  be  opposed  on  the  ground  that  the 
judgment  or  execution  was  irregular.    Such  questions  must  be 
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'  ■     '  ■     ■   I.    !■  f  nil...  .         ..I.  .1  II ■     ■ 

raised  upon  motion  to  set  aside  the  irregular  proceeding.  {Zent 
V.  JITQuem^  16  How.  314: ;  Samdford  v.  Sinclair,  8  Paige,  374 ; 
Eone  V.  WooUey,  2  Edw.  Ch.  290.) 

The  motion  may  be  ordered  to  stand  over,  pending  a  pro- 
ceeding to  set  aside  the  judgment.  {Ba/mard  v.  DaHing,  1 
Barb.  Ch.  R.  76.) 

It  seemSj  that  it  might  be  opposed  on  the  ground  of  fraud  or 
collusion  in  the  judgment.  (^Sandford  v.  Sinclairy  8  Paige, 
374;  ShoUmhirk  v.  Wheeler ^  3  Johns.  Ch.  280.) 

The  plaintiff  is  entitled  to  a  receiver,  although  no  property  is 
shown  to  belong  to  the  defendant.  He  has  a  right  to  proceed 
at  his  own  risk  as  to  costs.  {Myera^  casej  2  Abb.  476 ;  JFtts- 
hurgh  V.  Everinghaniy  6  Paige,  30 ;  Bloodgood  v.  Clarice,  4  id. 
577 ;  see  Webh  v.  Overmann,  6  Abb.  92.) 

If  the  plaintiff  has  not  exhausted  his  remedies  by  execution, 
he  cannot  fiave  a  receiver.  {Starr  v.  Rathhone,  1  Barb.  70 ; 
Oongdan  v.  Lee,  3  Edw.  Ch.  308 ;  Parker  v.  Moore,  id.  234 ; 
see  Crippm  v.  Hudson,  13  N.  Y.  [3  Kern.]  161.) 

Where  a  firm  having  dissolved,  one  partner  assumes  the  re- 
sponsibility of  the  debts,  the  other  may,  upon  an  application 
for  a  receiver  against  him,  insist  upon  the  creditor's  extending 
the  receivership  to  the  firet  partner,  and  making  his  property 
primarily  liable.     (Henry  v.  Henry,  10  Paige,  314.) 

Executors  and  administrators.'] — A  court  of  equity  has  the 
same  control  over  executors,  etc.,  as  over  other  trustees,  and  is 
guided  by  the  same  principles  in  dealing  with  them.  {Middle- 
ton  V.  Dodswdl,  13  Ves.  268.) 

The  court  will  not  interfere  with  executors  upon  slight 
grounds.    (Ibid.) 

The  case  of  an  administrator  is  very  different,  and  it  seems 
that  the  court  will  on  slight  grounds  of  apprehended  danger, 
appoint  a  receiver.    {Hnd,)  - 

By  statute,  the  powers  formerly  exercised  by  the  chancellor 
over  executors  have  been  conferred  substantially  to  the  same 
extent  upon  surrogates.  (3  H.  S.  {5th  ed.)  156 ;  [2  id.  72.] 
For  instances  of  its  exercise,  see  Shook  v.  Shook,  19  Barb. 
653 ;  Emerson  v.  Bowers,  14  id.  668 ;  CottereU  v.  Brock, 
1  Bradf.  Sum  148.) 
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But  these  Btatutes  are  not  supposed  to  take  away  the  juris- 
diction of  the  Supreme  Court.     {JEdw.  on  Eee^rSy  617.) 

A  receiver  may  be  appointed  (in  the  discretion  of  the  court), 
in  all  cases  where  executore  have  hecame  bankrupt,  or  wasted^ 
or  misapplied  the  assets,  or  when  any  part  thereof  has  been 
lost  through  their  misconduct  or  negligence.  {JenkiTis  v- 
JenkinSy  1  Paige,  243 ;  ScoU  v.  JSecher^  4t  Price,  347 ;  see 
Emerson  v.  Bowers^  14  Barb.  658.). 

So,  where  there  is  strong  reason  to  expect  insolvency,  and 
danger  to  the  fund.    {Middleton  v.  DodsweUj  IS  Ves.  268.) 

But  a  receiver  will  not  be  appointed  simply  because  the  ex- 
ecutor is  poor.  {Howard  v.  Papera,  1  Madd.  142 ;  Anan.j 
12  Ves.  4 ;  Hathomihwaite  v.  RusseU^  2  Atk.  127,) 

Nor  even  in  case  of  absolute  bankruptcy,  if  it  clearly  ap- 
pear that  the  testator  knew  it.  (Semble,  Stainton  v.  Ca/rron 
Co.,  18  Beav.  161.) 

On  the  same  principle,  an  executor  cannot  be  superseded 
because  his  interests  conflict  with  his  duty;  the  fact  being 
known  to  the  testator,  and  no  breach  of  duty  being  shown.  {Ibid.) 

But  if  it  does  not  plainly  appear  that  the  testator  knew  of 
his  executor's  insolvency,  he  maybe  removed.  {Langley  v. 
Sawkj  5  Madd.  46  ;  Gladdon  v.  Stmieman^  1  id.  143  a.) 

The  mere  fact  that  an  executor  is  80  years  old,  it  not  being 
shown  that  his  faculties  are  impaired,  is  not  sufficient  cause  for 
removing  him.     {ffosaoh  v.  Rogers^  6  Paige,  431.) 

It  must  be  affirmatively  shown  'that  a  party  to  the  suit  is  in 
possession,  or  a  tenant  under  him.  {Sea  Ins.  Co.  v.  Stdibinsy 
8  Paige,  567.) 

Where  the  mortgagor  is  personally  liable  for  a  deficiency, 
the  court  must  be  satisfied  that  he  is  not  able  to  pay,  {Sea 
Ins.  Co.  V,  StebbinSj  8  Paige,  568 ;  Jenkins  v,  Hinmany  5  id.  810.) 

Mortgage  cases : — Mortgagor  in  possession.'] — In  a  foreclosure 
suit,  where  the  mortgagor  is  not  responsible  for  a  deficiency, 
the  court  must  be  satisfied  beyond  all  reasonable  doubt  that 
the  premises  will  bring  enough  upon  sale  to  satisfy  the  debt, 
or  a  receiver  for  the  rents  and  profits  will  be  granted.  {Sea 
Ins.  Co.  V.  StebbinSj  8  Paige,  667.) 

If  however^  this  is  shown,   no  receiver   will  be  appointed 
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{Jenkins  v.  Sinman^  5  Paige,  310 ;  ^  ShotweU  v.  Smithy 
8  Edw.  Ch.  589.) 

But  the  mortgage  debt  mnst  be  actually  due  ;  and  a  receiver 
cannot  be  appointed  merely  because  the  property  is  declining 
in  value,  and  the  mortgagor  is  irresponsible,  unless  the  rents 
and  profits  are  specifically  pledged.  {Bank  of  Ogdensbv/rgh 
V.  Arnold^  5  Paige,  42 ;  and  see  ShotweU  v.  Smithy  3  Edw. 
Ch.  689.) 

In  an  action  to  redeem  by  the  assignee  of  a  mortgagor,  re- 
taining possession,  where  the  plaintiff  is  of  doubtful  solvency,  a 
receiver  will  be  appointed,  unless  the  plaintiff  give  security  for  the 
mesne  profits  and  damages,  or  pay  into  court  the  amount  due 
upon  the  mortgages.    {Frdinghuysen  v.  Coldeny  4  Paige,  204.) 

It  is  said,  in  Barhour^a  Chan.  Practice^  p.  661,  that  a 
receiver  cannot  be  appointed  if  the  mortgage  is  impeached  or 
questioned.  *  But  this  statement  is  made  upon  the  authority  of 
Irish  decisions  under  the  act  of  11  and  12  Oeo.  3.  There  is  no 
similar  limitation  in  our  statutes,  and  we  doubt  the  authority 
of  these  decisions,  so  far  as  this  State  is  concerned. 

In  an  action  to  foreclose  a  mortgage  upon  a  leasehold,  if  the 
security  is  scanty,  and  the  mortgagor  insolvent,*  a  receiver  will 
be  appointed,  and  the  occupant  will  be  required  to  pay  rent 
{Astor  V.  Tv/mer^  2  Barb.  444 ;  Reid  v.  Middletonj  Turn.  & 
Russ.  455.) 

Mortgagee  in  poeseBeion.'] — ^A  receiver  will  not  be  appointed 
over  a  mortgagee  in  possession,  if  the  latter  will  swear  that  any- 
thing is  due  to  him.  {Quin  v.  Brittain^  3  Paige,  315 ;  Rorjoe 
V.  Wood,  2  Jac.  &  W.  557 ;  Bemey  v.  Seiodl,  1  id.  628 ;  Quat^ 
rell  V.  Beckford,  13  Ves.  377.) 

Eldon,  Ch.,  offered  to  refuse  a  receiver,  if  the  mortgagee 
would  swear  to  siaopence  due.  (See  Boufe  v.  Woody  Bemay 
▼•  Sewelly  supra.) 

It  eeemsy  that  the  courts  have  no  power  under  the  constita- 
tion  to  take  chattels  from  a  mortgagee  in  possession,  and  place 
them  under  the  control  of  a  receiver.  {Patton  v.  Acoessory 
Transit  Co.y  4  Abb.  237;  reversing  S.  C,  id.  139.) 

Paainership  eases."] — ^When  it  is  evident  to  the  court  that  a 
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dissolution  of  partnership  will  be  decreed,  it  is  a  matter  of 
course  to  appoint  a  receiver  on  the  application  of  any  partner. 
{Jackson  v.  De  Forest^  14  How.  83 ;  Marten  v.  Van  Schaick,  4 
Paige,  480 ;  Zaio  v.  JFbrdy  2  Paige,  310 ;  SmUh  v.  Jeyesj  4 
Beav.  503.) 

K  a  dissolution  has  in  fact  taken  place,  the  same  conse- 
quences follow.  {Dayton  v.  Wilkes^  17  How.  511 ;  see  Jach- 
mm  V.  De  Forest^  14  id.  83  ;  Van.  JSensselaer  v.  Emery y  9  How. 
139 ;   Lanio  v.  F&rd,  2  Paige,  310.) 

But  if  a  dissolution  has  not  occurred,  and  none  is  prayed  for 
in  the  complaint,  no  receiver  can  be  allowed.    {Hall  v.  HaEL^ 

3  Macn.  &  Gor.  88.) 

Even  though  a  dissolution  be  prayed  for,  yet  if  the  court  can- 
not see  clearly  that  it  will  be  granted,  a  receiver  cannot  be 
appointed.  {Boaster  v.  Weat^  28  L.  J.  [ch.]  169 ;  Oarretson  v. 
Tr«M>er,  8  Edw.  Ch.  385 ;  Henn  v.  Wdlah,  2  id.  130 ;  Good^ 
man  v.  Whitcomby  1  Jac.  &  W.  672.) 

The  existence  of  a  partnership  must  be  admitted  or  estab- 
lished before  a  receiver  can  be  appointed.  {GouLdmg  v.  Bain^ 

4  Sand.  717.)  . 

A  receiver  will  not  be  appointed  on  the  application  of  a  part- 
ner, who  has  all  the  property  in  his  own  possession,  with  the 
consent  of  the  other  partner.    {SmUAv.  Zoioe,  1  Edw.  Ch.  33;) 

Fa/rtnerehipy  limited.'] — ^If  a  limited  partnership  become 
insolvent,  the  court  will  appoint  a  receiver  to  distribute  the 
aosets  equally.    {JacSceon  v.  Shddony  9  Abb.  134 ;  Levy  v.  Leyy 

6  Abb.  91 ;  Lachaiee  v.  Lordy  1  id.  213 ;  4  E.  D.  Smith,  612, 
note;  Whitewrigkt  v.  Stvn^ony  2  Barb.  379 ;  Innee  v.  Lansing^ 

7  Paige,  686.) 

The  same  principle  has  been  applied  to  the  case  of  a  general 
partnership,  the  debt  not  being  denied ;  but  this  doctrine  has 
been  conclusively  overruled.  {Orippen  v.  Sudaony  13  N.  T. 
[3  Kem.]  161, 167;  overruling2>i«w  v.  Homy  6  How.  36.) 

As  to  ih.^ parties  on  appUcationy  seepoatyp.  741. 

Heal  estate.'] — ^It  is  a  general  rule  that  a  receiver  cannot  be 
appointed  in  an  action  of  ejectment,  unless  some  equitable 
grounds  appear,  entitling  the  plaintiff  to  the  rents  and  profits 
as  such,  or  it  is  shown  that  their  sequestration  is  absolutdj 
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essential  to  his  protection.  {People  v.  Mayor  of  N,  JT.,  10 
Abb.  Ill ;  reversing  S.  C,  8  Abb.  1 ;  Talbot  v.  ScoU,  4  Kay  & 
Johns.  111.) 

It  seemsj  that  if  the  landlord  alone  is  sned,  and  is  irresponsi- 
ble, a  receiver  may  be  appointed  on  primd  fade  evidence  of 
title.     {People  v.  Mayor  of  N.  T.,  10  Abb.  111.) 

It  seems  that  if  the  defendant  had  obtained  possession  by 
fraud,  the  court  might  interfere  pending  suit.  {Talbot  v.  Soottj 
4  Kay  &  Johns.  132 ;    WiUis  v.  CorUeSy  2  Edw.  Ch.  288.) 

So  if  the  defendant  tnreatens  utter  destruction  to  the  estate 
— a  proceeding  tantamount  to  fraud.  {Talbot  v.  Scottj  4  K.  &  J. 
133,126.) 

The  plaintiff  must  not  only  show  a  valid  title,  but  also  real 
danger  of  loss.  {People  v.  Mayor  of  N.  JT.,  10  Abb.  Ill ;  see 
amie.p.  89,  §  244;  WiUis  v.  Corlies^  2  Edw.  Cb.  288;  Bain- 
brigge  v.  Baddeley^  3  Macn.  &  Gor.  419 ;  reversing  S.  C,  IS 
Beav.  365 ;  I/mcashi/re  v.  Lancashire^  9  Beav.  129.) 

And  even  then,  it  is  said  by  "Wood,  V.  C,  that  there  is  no 
actual  precedent  for  the  appointment  of  a  receiver.  JF^ngal 
V.  JBlake^  2  Moll.  50,  is  not  a  precedent,  the  receiver  being 
appointed  by  consent.  (See  Talbot  v.  Scott,  4:  Kay  &  Johns. 
183.) 

Rent-cha/rge.'\ — ^The  purchaser  of  real  estate  subject  to  an 
equitable  charge,  must  either  pay  the  charge,  or  submit  to  a 
receiver.    {Pritchard  v.  Wood^  1  Meriv.  64.) 

Tenarvts  m  common.'] — ^Whether  a  receiver  could  be  appointed 
in  any  case  between  tenants  in  common — query  t  {Tyson  v. 
Fairclough,  2  Sim.  &  Stu.  144 ;  see  Ha/rgran>e  v.  Ea/rgran)e,  9 
Beav.  649 ;  MOhank  v.  Btmtt,  2  Meriv.  406.)    . 

Tenant  for  lifeJ] — ^Where  a  tenant  for  life  fails  to  protect  the 
estate  from  snch  demands  as  he  is  equitably  bound  to  doy  a 
receiver  will  be  appointed  for  so  mnch  of  the  rents  and  profits 
as  may  be  necessary  for  that  purpose.  {Oaime  v.  CAcdfert,  8 
Edw.  Oh.  812.) 

,   Trustees.'] — ^When  a  trustee  is  insolvent,  or  otherwise  un- 
worthy of  confidence,  a  receiver  may  be  appointed.  {Saggar^ 
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▼.  PUtmarhy  1  Paige,  298 ;  see  Chav^vque  Bank  v.  Whit^  6 
N.  Y.,  [2  Seld.]  252 ;  Boi/d  v.  Murray,  3  Johns.  Ch.  48  ;  Jenr 
hina  v.  Jenkins^  1  Paige,  243.) 

But  the  fund  must  be  shown  to  be  endangered  bj  his  pos- 
session,   {(hiphan  Asylum  v.  JPCartee,  Hopk.  433.) 

In  general^  a  breach  of  trust,  endangering  the  fund,  is  suffi- 
cient ground  for  the  appointment  of  a  receiver.  (See  .Eoans 
V.  CoverUry,  5  De  Gex,  M.  &  G.  918.) 

Where  a  State  employed  an  agent  to  sell  its  bonds  at  par, 
for  cash,  and  he  sold  some  o,f  them  below  par,  on  credit,  a  re- 
jceiver  was  appointed,  and  the  agent  ordered  to  transfer  to  him 
such  bonds  as  remained  in  his  hands,  with  the  proceeds  of 
suofa  as  had  been  sold.  {State  of  Illinois  v.  Delajidd,  8  Paige, 
627 ;  S.  C.  affirmed,  2  Hill,  169.) 

Where  the  officers  of  an  insurance  company  liad  negligently 
allowed  its  funds  to  be  wasted,  and  one  of  them  had  absconded 
with  a  part  fJiereof,  a  receiver  was  appointed  in  an  action 
brought  by  one  of  the  insured,  on  behalf  of  himself  and  all  in- 
terested. {JEoamA  V.  Coventry^  5  De  Qex,  M.  &  O.  911 ;  revers- 
ing S.  C,  3  Drewry,  75.) 

Where,  trustees  of  a  common  fund  being  unable  to  agree, 
the  majority  act  alone,  and  take  securities  in  their  own  names, 
the  oestuis  que  trusty  or  any  of  Jthem,  are  entitled  to  have  a  re- 
ceiver appointed.    {Swale  v.  Suoale,  22  Beav.  584.)j 

f! 

Waste.'] — A  receiver  cannot  be  allowed  in  favor  of  a  mort- 
gagee on  the  ground  of  waste.  An  injunction  is  sufficient  pro- 
tection.   {Hobinson  v.  Preswioky  3  Edw.  Ch.  246.) 

It  seems,  that  a  receiver  might  be  allowed  pending  an  action 
to  recover  the  possession  of  real  estate,  in  a  case  of  such  de- 
structive waste  by  the  defendt^nt  as  would  indicate  his  total 
want  of  confidence  in  his  own  claims.  {Talbot  v.  Soott,  4  Kay 
&  Johns,  126, 133.) 

Win  contested.'] — In  England,  a  receiver  has  sometimes  beeu 
appointed  during  a  contest  over  the  probate  of  a  will,  but  the 
surrogate  is,  in  this  State,  vested  with  sufficient  power  in  the 
premises.    (See  JESwards  an  Bec^rsy  60.) 
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Abt.  3. —  Who  may  apply  far  a  Receiver. 

As  to  parties.] — EUker  party  to  an  action  may  apply  for  a 
receiver,  upon  establishing  an  apparent  right  to  property 
which  is  the  subject  of  the  action,  and  showing  that  the  pro- 
perty,  or  its  rents  and  profits,  are  in  danger  of  loss  or  material 
injury.     {Ante^p.  89,  §  244.) 

Whether  the  Code  lays  down  any  rnle  as  to  parties  apply- 
ing, in  any  other  case  than  the  above,  is  at  least  doubtful. 

CoyporcUions  /  receivers  over.'] — ^Application  in  the  cases  pro- 
vided by  statute,  and  heretofore  referred  to  {anteyp.  734),  may 
be  made  by 

1.  The  attorney-general : 

2.  Any  creditor ; 

8.  Any  stockholder.    (3  JS.  S.  {Sth  ed.)  764 ;  [2  id.  464.])      " 

'  Partnership  f  limited.] — ^The  creditors  of  a  limited  partner- 
ship may,  upon  proof  that  the  firm  is  insolvent,  and  neglects  to 
place  its  assets  in  the  hands  of  a  trustee  for  equal  distribution 
among  its  creditors,  apply  for  tlie  appointment  of  a  receiver. 
{Levy  V.  Ley,  6  Abb.  89 ;  Lachaise  v.  Lord^  i  id.  213 ;  4  E.  D. 
Smith,  612 ;  Whitewrigkt  v.  Stimpson^  2  Barb.  381 ;  Innes  v. 
Lansing^  7  Paige,  583.) 

But  all  the  creditors  must  join,  or  the  plaintiff  must  sue  for 
himself  and  all  other  creditors  who  will  join,  etc.  No  single 
creditor  can  maintain  the  action  in  his  own  right:  {Lachaise 
V.  Lordy  1  Abb.  213  ;  and  see  Lefoy  v.  Ley^  6  Abb.  89  ;  Innes 
V.  Lansing^  7  Paige,  686.) 

Partnership  /  genercd.] — The  same  principles  have  been 
applied  to  general  partnerships  as  are  stated  above  in  regard  to 
limited  ones.    {Dillon  v.  Som^  6  How.  36.) 

But  this  is  erroneous,  {Crippen  v.  Hudson^  18  N.  T.  [3 
Kern.]  161, 167.) 

Abt.  4. — At  what  Stage  of  the  Action  Eecevoer  may  le 
appointed. 

After  commencement  of  suit.] — ^A  receiver  cannot  be  applied 
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At  what  stage  of  the  action  receiTers  maj  be  appointed. 

for  before  the  commencement  of  an  action.  (KaMenstroth  v. 
Astor  JScmkj  2  Duer,  682  ;  ATwn.j  1  Atk.  578  ;  see  IPCarthy 
V.  Peake,  9  Abh.  166.) 

Except  in  the  cases  of  idiots  and  hmatics.  (Semble,  McCarthy 
▼.  Peake,  9  Abb.  166  ;  Ex  parte  Whitfidd,  2  Atk.  316.) 

Or  unless  he  'has  fraudulently  withdrawn  or  concealed  him- 
self, to  avoid  service  of  process.  {Magmre  v.  AUeUy  2  Ball  & 
Bea.  75 ;  see  Sandford  v.  Sinclair^  8  Paige,  374.) 

But  in  such  case,  his  attorneys  and  agents,  if  any,  should  be 
notified.    {Maguire  v.  AUeUy  supra.) 

Where  service  is  made  by  publication,  this  application  cannot 
usually  be  made  until  such  service  is  complete.  {Sandford  v. 
SinoLair,  8  Paige,  374 ;  3  Edw.  Ch.  393.) 

But  where  irreparable  injury  may  be  caused  by  delay,  a 
receiver  may  be  appointed  before  the  actual  commencement  of 
the  action.  {People  v.  NortoTi^  1  Paige,  17 ;  Tanfiddy.  Irvine, 
2  Russ.  149 ;  see  MWarthy  v.  Peake^  9  Abb.  166 ;  Sandford 
V.  Sinclair^  supra.) 

Before  a/nswer.'] — Originally,  a  receiver  was  seldom  granted 
before  the  answer.    (See  Vmn  v.  BameUy  2  Bro.  C.  C.  158.) 

But  it  seems  that  the  applications  in  such  cases  were  refused 
because  the  plaintiffs  could  not  show  an  equitable  title.  {Met- 
calfe V.  Pidvei'toft,  1  Ves.  &  B.  183.) 

The  strict  rule  has  at  any  rate  long  been  obsolete,  and  it  is 
well  settled  that  a  receiver  may  be  had  before  answer,  if  the 
plaintiff  shows  an  equitable  claim,  and  the  fund  is  in  dan* 
ger.  {Bloodgood  v.  Clarky  4t  Paige,  577 ;  see  West  v.  Swan, 
8  Edw.  Ch.  420.) 

Pending  motionsJ] — ^The  pendency  of  a  motion  to  dissolve  the 
injunction  in  a  creditor's  suit,  is  no  objection  to  this  applica- 
tion.   {Bama/rd  v.  Darling^  1  Barb.  Ch.  R.  76.) 

Nor  the  pendency  of  a  motion  for  leave  to  amend  the  com- 
plaint, unless  the  defect  sought  to  be  remedied,  is  demurrable. 
{lUd.) 

Corporations.'] — The  application  as  against  corporations,  in 
the  cases  heretofore  mentioned,  {ante^  p,  734),  may  be  made  at 
any  stage  of  the  action.    (3  H.  S.  {Mh  ed,)  764;  [2  id.  464,]) 
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Notice  of  application.  Form  of  notice. 

Art.  6. — Notice  of  AppUcaUon. 

As  a  general  rule,  the  court  will  require  notice  to  be  given 
of  this  application.  {McCarthy  y.  Peake^  9  A?d\}.lQ&\  Dorr 
V.  Noxofhj  5  How.  80 ;  Kemp  v.  Rwding^  4  id.  178 ;  Oiha^n 
V.  MaHin,  8  Paige,  482.) 

Or  an  order  to  show  cause  should  be  obtained,  which  in  case 
of  urgency,  might  be  made  returnable  immediately.  {Oibson 
V.  Martin^  8  Paige,  483.) 

If  the  defendant  has  fraudulently  withdrawn  himself  from 
the  State,  notice  will  be  dispensed  with.  (Semble,  Sandford  v. 
Smdair,  8  Paige,  374.) 

Under  special  circumstances,  where  irreparable  injury  would 
be  caused  by  delay,  notice  may  be  dispensed  with.  {People  v. 
Norton^  1  Paige,  17 ;  see  Swndford  v.  Sinclair^  8  id.  375.) 

Exstending  a  receiver,'] — Where  a  receiver  having  been  ap- 
pointed in  one  action,  application  is  made  to  extend  his  ap- 
pointment to  another  suit,  affecting  the  same  property,  it  is  not 
necessary  to  give  notice  to  the  plaintiffs  in  the  former  suit 
{Walsh  V.  Walsh,  11  Irish  Eq.  R.  607.) 
.  But  if  the  appointment  of  another  person  as  receiver  over  the 
same  property  is  desired,  notice  should  be  given  to  the  parties 
at  whose  instance  the  first  receiver  was  appointed.  {Zottimer 
▼.  Zordy  4  E.  D.  Smith,  183.) 


§  159. 
Notice  of  Motion  for  jReceiver, 

[TiOe  of  Cause.'] 

Take  kotioe  that  upon  [the  affidavits,  of  which  copies  are 
herewith  served  upon  you,  and  also  upon]  all  the  pleadings  in 
this  action  [or,  the  complaint  in  this  action,  if  that  only  hm 
heen  served],  a  motion  will  be  made  at  the  next  special  term  of 
this  court,  to  be  held  at  £he  [City  Hall]  in  the  [city  of  Brook- 
lyn], on  the  ....  day  of next,  at  the  opening  of 

court  on  tliat  day,  for  the  appointment  of  a  receiver  of  the 
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Notice  of  application.  Order  to  show  cauie. 

[rents  and  profits  of  the  estate  of  defendant,  or^  partnei'^hip  pro- 
perty and  assets  of  all  kinds  of  the  late  firm  of  John  Doe  A 
Company],  mentioned  in  the  complaint  in  this  action,  with  the 
usual  directions ;  or  for  such  other  order  or  relief  as  may  be 
jndt,  with  costs  of  motion. 

Yours,  etc., 
[Da^.]  H.  B.  DuBTBA, 

To  A.  J.  Spookbr,  Esq.,  Plaintiff's  AtPy. 

Defendant's  Attorney.  ^ 


§  160. 
''      Order  to  show  Cause  against  Appointment  of  Receiver. 

{Title  of  Cause.] 

On  the  [affidavits  herewith  served  and  npon  the]  complaint 
\pr^  pleadings]  in  this  action,  let  the  defendant  show  canse,  if 

any  he  have,  on  the  ...  .  day  of next,  at  10  o'clock 

in  the  forenoon,  before  the  special  term  of  this  court,  to  be  held 
at  the  [Court  House],  in  the  [town  of  White  Plains],  on  that 
day,  why  a  receiver  should  not  be  appointed  for  the  [staiepro- 
perty  hriefly']^  and  why  such  other  relief  should  not  be  granted 
to  the  plaintifiT,  as  may  be  just,  with  costs. 

[Judge's  signature.] 


Service.] — ^The  notice  or  order  should  be  served  in  the  nsnal 
manner,  with  a  copy  of  the  moving  papers.    (See  ante^p.  435.) 
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Papers  used  on  application.  In  support  of  the  motion. 


Abt.  6. — Papers  ttsed  on  application. 

SvBD.  1.  In  support  of  the  motion. 
2.  In  opposition  to  the  motion, 

SuBD.  1.  In  Bupport  of  the  Motion, 

It  does  not  seem  to  be  neceaaary^  in  order  to  obtain  a  receiver, 
that  the  complaint  should  pray  for  one.  {M^CrackanY.  WarSj 
8  Sand.  688 ;  Bowman  v.  BeU,  USim.  392  ;  Malcolm  v.  Mont- 
gomery^  2  Molloy,  500 ;  bee  Edwards  on  Rec^rs^  19,  20.) 

And  though  it  seems,  on  reviewing  all  the  cases,  that  it  was 
advisable  in  chancery  to  pray  for  a  receiver  in  the  complaint, 
if  it  seemed  probable  that  one  would  be  needed,  {Edwards  on 
Ilec'rSy  20,)  yet  we  think  that  under  the  Code,  the  complaint 
should  demand  ^nal  relief  only.  Nevertheless,  as  the  courts 
are  reluctant  to  interfere  with  the  prayer  for  relief,  there  can 
be  no  danger  in  demanding  the  appointment  of  a  receiver 
pending  suit,  though  we  cannot  commend  the  practice. 

It  seemsj  that  a  receiver  may  be  granted  upon  the  admissions 
of  the  answer  alone.  {Spratt  v.  Aheame^  Hay.  &  J.  800 ; 
Loveday  v.  UEsterre^  id.  151.) 

But  the  motion,  if  made  upon  the  answer  alone,  must  be 
not\ped  promptly  after  the  answer  is  served.  Six  months'  delay 
held  fatal.    {Ihid) 

Affidavits^] — Under  the  new  system  of  pleading,  there  can 
be  no  question  as  to  the  propriety  of  moving  upon  affidavits,  as 
a  complaint  will  not.  be  allowed  to  state  any  matter  which  goes 
merely  to  establish  the  plaintiff's  right  to  a  provisional  remedy. 
(See  Corvdn  v.  Freeland,  6  N.  T.  [2  Seld.]  660 ;  Sellar  v.  Sage^ 
13  How.  231 ;  Putnam  v.  Putnam^  2  Code  Rep.  64.) 

And  under  the  former  practice,  affidavits  were  allowed, 
though  with  some  limitations  and  restrictions.  (See  Hayes  v. 
HeysTy  4  Sand.  Oh.  487;  Ooodman  v.  Whitoomby  1  Jac.  &  W. 
671.) 

P«^i<ia».]-^The  application  may  be  made  on  a  sworn  petition, 
instead  of  affidavits.    (See  Sea  Ins.  Co.  v.  Stebbins^  8  Paige,  566.) 
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P&pen  on  application.  Mode  of  appointment. 

Necessa/ry  aUegontions.'l — ^In  mortgage  cases  the  moving  papers 
must  show, 

1.  Who  is  in  possession,  showing  that  some  party  to  the 
action,  or  tenant  under  him,  has  possession  ; 

2.  That  the  premises  will  not  bring  the  amount  of  the  mort- 
gage debt  upon  sale ; 

3.  That  the  party  (if  any,)  who  is  personaUy  liable  for  a  defi- 
ciency, is  not  able  to  meet  such  liability.  (jSea  Ins.  Co.  v. 
Stebfnnss  8  Paige,  567.) 

In  partnership  oases^  the  complaint  should  either  allege  that 
the  firm  has  been  dissolved,  and  that  the  partners  cannot  agree 
on  the  settlement  of  its  affairs,  or  else  it  should  pray  for  a  dis- 
solution, and  allege  facts  upon  wbich  the  court  will  decree  the 
same.  (See  SaR  v.  SaUy  3  Macn.  &  G.  88 ;  Oarretson  v.  Wewoer^ 
8  Edw.  Oh.  885  ;  Jackson  v.  De  Forest^  14  How.  83.) 

BuBD.  2.  In  oppontian  to  the  motion. 

The  motion  may  be  opposed  upon  the  answer  and  counter- 
affidavits. 

Mortgage  cases.} — Upon  resisting  an  application  for  a  re- 
ceiver in  a  mortgage  case,  the  defendant  should  bring  forward 
strong  evidence  to  show  that  the  estate  will  bring  enough 
upon  sale  to  satisfy  the  mortgage,  with  interest  and  costs.  Un- 
less this  is  clearly  proved,  a  receiver  will  be  appointed.  {Sea 
Ins.  Go.  V.  StebUnSj  8  Paige,  567.) 

Aet.  7. — Mode  of  Appointment. 

Application  must  in  all  cases  be  made  to  the  court.  Though 
we  are  not  aware  of  any  express  decision  to  this  effect,  yet  the 
entire  absence  of  any  authority,  statutory  or  judicial,  for  the 
allowance  of  a  receiver  by  a  judge  out  of  court,  and  the  un- 
varying course  of  practice  are  conclusive  on  this  point.  (See 
also  3  li.  S.  {5th  ed)  764 ;  [2  id.  464.]) 

But  the  court  may  exercise  its  power  in  three  different  ways ; 
viz.: 

1.  By  direct  appointment; 

2.  By  appointing  upon  the  report  of  a  referee  ; 
8.  By  empowering  a  referee  to  appoint. 
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Mode  of  appointment.  Reference  to  appoint. 

The  last  method  is. most  usual.  The  first  is  very  seldom 
adopted,  except  in  supplementary  proceedings,  with  which  we 
have  here  nothing  to  do.  An  instance  in  a  partnership  case, 
however,  occurs  in  Steele  v.  Sturges^  5  Abb.  443. 

Iieh£cmngJ]^-T!he  court  will  not  grant  a  rehearing  upon  an 
order  for  a  receiver,  as  it  does  not  affect  the  merits.  {Sheldon 
V.  Weeks,  2  Barb.  533.) 


§  161.. 
Order  for  Heferencejo  appoint  a  Heceiver. 

SxrPRBMB   COTTBT. 


]• 


John  Jones. 


John  Smtih  |  ^^  ^  «P^^^*^  ^™>  ^^'^^  **  the  .  .  . 

in  the  ...  of ,  on  the 

.  .  .  day  of ,  18  .  . 

Present — ^A.  B.,  Justice. 
On  reading  and  filing  [the  affidavits  of  B.  0.,  and  C.  D.,  dated 

the  ....  day  of ,  18  .  .,  and  on]  the  pleadings  herein  ; 

on  motion  of  [B.  V.  Abbott,]  counsel  for  plaintiff,  after  hearing 
[R.  D.  Benedict,]  counsel  for  defendant ; 
Obdebed  :  1.  That  it  be  referred  to  [C.  H.  Langdell,]  Esq., 

of [counsellor  at  law,]  to  appoint  a  receiver  of  [specify 

the  property  with  as  micch  pariioidarity  as  possible.'] 

2.  That  the  said  referee  take  from  such  receiver  security  to 

the  amount  of dollars,  with  two  or  more  sufficient 

sureties,  and  file  the  same  with  the  clerk  of  this  court  [oTj  of 
the  county  of ] 

3.  That  upon  the  filing  of  such  security,  and  of  the  said 
referee's  report,  such  receiver  shall  be  vested  with  the  usual 
powers  {and  specify  a^y  jpeculiar  powers  bestowed  upon  him,'] 

J.  L., 
B.  V.  Abbott,  ^  Clerk. 

Plaintiff^s  Attorney. 
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Mode  of  appoiotment.  Reference  to  report 

§162. 

Order  for  Rsftrence  to  report  a  Receiver. 

[Tide  of  Oawe.'}  [Caption.'] 

On  reading  and  filing  [the  affidavits  of  B.  C,  and  C.  D.,  dated 

the  ....  day  of ,  18  .  .,  and  on]  the  pleadings  herein ; 

on  motion  of  [£.  H.  Owen,]  counsel  for  plaintiff,  after  hearing 
[F.  W.  King,]  counsel  for  defendant ; 

Obdbbrd  :  1.  That  a  receiver  be  appointed  to  take  charge  of 
[specify  the  property,'] 

2.  That  it  be  referred  to ,  Esq.,  of ,  [conn- 

sellor  at  law,]  to  report  a  suitable  person  to  be  appointed  such 
receiver  and  to  report  the  names  of  sureties  proposed  by  him, 
with  the  amount  for  which  they  should  be  liable,  and  their 
responsibility  for  the  same. 

J.     MMy 

OwjEN  &  VosB,  Clerk,    , 

PlairUijPa  Attorneys. 


§163. 
Order  confirming  Refereie  Report. 

[TiOe  of  Cause.]  [Caption.] 

On  reading  and  filing  the  report  of ,  Esq.,  a  referee 

appointed  by  the  court  on  the  ....  day  of ,  18  .  .,  to 

report  a  suitable  person  for  receiver  in  this  action :  on  motion  of 
[H.  B.  Duryea,]  counsel  for  plaintiff,  after  hearing  [T.  H.  Rod- 
man,] counsel  for  defendant ; 

Ordebbd  :  1.  That  the  said  report  be  confirmed. 

2.  That  James  Brown,  of  .  .  .  .,  [merchant,]  be  appointed 
receiver  of  [describe  the  property.] 

3.  That  William  Brown,  of ,  [merchant,]  and  John 

Town,  of ,  [builder,]  be  approved  as  sureties  for  the 

said  receiver,  and  that  they  file  with  the  clerk  of  the  county 

of ,  the  bond  heretofore  approved  by  the  said  referee, 

in  the  penalty  of dollars. 
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4.  That  the  appointment  of  the  said  receiver  shall  date  from 
the  filing  of  the  said  bond. 

5.  That  the  said  receiver  shall  have  all  the  usual  powers  and 
rights  of  receivers  under  this  court  [and  specify  any  pecvlia/r 
powers  conferred^ 

H.  B,  DuBTEA,  CUtTc. 

Plaint^s  Attorney. 


The  preceding  form  is .  necessary  only  when  the  referee  is 
directed  to  report  a  receiver. 

Abt.  8. — Proceedings  upon  Reference, 

SuBD.  1.  On  reference  to  appoint. 
2.  On  reference  to  report 

SuBD.  1.  On  reference  to  appoint  a  rteeiter. 

As  heretofore  mentioned,  the  referee  may  be  required,  as  la 
§  162,  to  report  to  the  court  the  name  of  a  suitable  person  to  act 
as  receiver,  or,  as  in  §  161,  he  may  be  directed  to  proceed  to  the 
appointment  of  the  receiver  without  the  farther  intervention  of 
the  court.  (See  MaUer  of  Eagle  Worke^  8  Paige,  386 ;  Wetter 
V.  Schlieper,  7  Abb.  98.) 

The  latter  course  appears  to  be  by  far  the  most  usual.  {IMd.) 

Settling  the  order."] — After  the  moving  party  has  obtained  his 
order,  he  should,  if  it  is  at  all  special  in  its  provisions,  submit  a 
copy  to  the  opposing  counsel,  before  entering  it  with  the  clerk. 
{Whitney  v.  Belden^  4r  Paige,  141.) 

Service.] — ^A  copy  of  the  order,  as  entered,*8hoald  b.e  served 
on  the  opposing  attorney,  or  his  time  for  appeal  will  be  unlimi- 
ted.— Or  a  written  notice  of  entry  will  be  sufficient.  {Tyler  v. 
Simmonsj  6  Paige,  132 ;  see  also  JBblpomb  v.  Jackson^  2  £dw. 
Ch.  620.) 

A  certified  copy  should  also  be  served  on  the  referee.  (1  Barb. 
Ch.  Fr.  670.) 
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Proceeding!  on  roferenee.  Summons  to  attend. 

Summons.'] — ^The  moving  party  should  obtain  a  summonB  from 
the  referee,  notifying  the  parties  to  attend.  {ESwarda  on  HeoVs^ 
82.) 

If  the  personal  attendance  of  the  defendant  is  desired,  for  the 
purpose  of  ascertaining  what  property  is  subject  to  the  receiver- 
ship, the  summons,  or  an  underwriting  to  it,  should  state  the 
fact,  and  refer  to  the  original  order.  {Holoomh  v.  Jackson^ 
SEdw.  Ch.  620.) 


§   164. 
Swmmona  to  attend  Heference. 

iTiOe  of  Cause.] 

To 

You  are  hereby  required  to  attend  before •  •  •»  the 

referee  appointed  by  the  court  to  appoint  a  receiver  in  this 

action,  at  his  office.  No  •  •  .  st,  in  the  [city]  of ,  oa 

the  ....  day  of next,  at  .  •  .  o'clock  in  the  ...  . 

nowi,  when  he  will  receive  proposals  for  a  receiver  tinder  th« 

order  of  the  court,  dated ,  18  .  .,  a  copy  of  which 

has  been  served  upon  you. 

[If  addressed  to  the  defendcmty  and  it  is  so  desired^  add : 
Your  personal  attendance  is  required,  for  the  purpose  of  exaoii- 

nation.] 

Ohasles  Tbaoy, 
Wm.  B.  SMrra,  Referee. 

Plaintiff^s  Attorney. 


If  the  attendance  of  the  defendant  is  not  necessary,  we  think 
th&t  a  simple  notice  of  the  time  of  holding  the  reference,  served 
on  the  defendant's  attorney,  would  be  sufficient.  Its  form 
would  be  substantially  as  above,  omitting  the  clanse  in 
brackets. 

The  personal  attendance  of  the  defendant  is  seldom  or  never 
necessary  except  in  the  case  of  a  creditor's  action. 
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Proceedings  on  reference.  ProposalB  of  receivera. 

Exa/mination  of  defendanW] — This  Bubject  will  be  fully  con- 
sidered hereafter,  under  the  head  of  Sujpplementa/ry  Proceed- 
inga  ;  vol,  ii. 

It  is  enough  at  present  to  say  that  the  examination  must  be 
confined  to  the  subject  of  jpropertyy  and  the  defendant  may  re- 
fuse to  answer  any  questions  bearing  upon  the  merits  of  the 
action.  {Copoua  v.  Kauffman^  8  Paige,  587 ;  Gihan  v.  Albef% 
7  id.  279 ;  Fi^hugh  y,  Uveringham^  6  id.  30.) 

Diligence  in  oondtu^ting  reference,'] — ^It  was  formerly  pro- 
vided by  rule,  that  if  the  party  having  conduct  of  the  reference 
did  not  carry  it  on  with  reasonable  diligence,  any  other  inter- 
ested party  might  apply  to  the  conrt  to  grant  him  the  working 
of  it.    {Mw.  on  Redr^  88.) 

Although  no  such  rule  exists  now,  yet  the  principle  would 
doubtless  be  acted  upon  in  case  of  need. 

Propoeah^ — When  the  referee  and  parties  are  ready  to  prio- 
ceed,  the  moving  party  should  hand  in  a  written  proposal,  con- 
taining the  names  of  a  receiver  and  his  sureties,  with  a  short 
description  of  the  property.    {Ednio.  on  Re^^re^  87.) 

The  opposing  party,  or  any  party  interested,  may  hand  in 
counter-proposals.  {Ibid.;  see  L^Eypinaaee  v.  JBeiU^  2  Jac.  & 
W.  436.) 

The  referee  should  appoint  the  fittest  person  proposed  with- 
out regard  to  the  party  proposing  him.  {VEspinaeee  v.  BeUj 
2  Jac.  &  W.  436.) 

But  he  should  give  a  preference,  other  things  being  equal, 
to  the  nominee  of  the  party  conducting  the  reference.  (  Wil- 
mm  V.  Poe^  1  Hogan,  822 ;  Bowerabank  v.  Colaeseau^  8  Vee. 
166.) 

It  eeems^  that  no  party  to  the  suit  can  propose  himself  as  re- 
ceiver, without  leave  of  the  court.  {McCarthy  v.  Peake^  9  Abb. 
168,  note  ;  Meaden  v.  Sealey^  6  Hare,  261 ;  Jffferye  v.  Smithy 
1  Jac.  &  W.  803 ;  see  /SfoTie  v.  WiehaH^  2  Madd.  64.) 

A  stranger  cannot  propose  a  receiver,  nor  can  one  be  ap- 
pointed on  such  a  proposal.  {Ai£y  Oen.  v.  Day^  2  Madd. 
246 ;  see  Bower^a/nk  v.  Colassemb^  8  Yes.  165.) 

Whether  the  referee  can  appoint  any  one  not  regularly  pro- 
posed—ywdry  t    {Ibid.) 
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Proceedings  on  reference.                           Proposal.  BeporL 

If  the  referee. reject  all  the  persons  proposed,  he  mnst  give 

the  parties  reasonable  time  to  make  new  proposals.  (Ibid.) 


§  165. 

'  Proposal  of  a  Receiver. 
[Title  of  CauaeJ] 

Proposal  of  the  above-named  [plaintiff,  or  defendant]  for 
receiver  of  the  [estate,  or  rents  and  profits  of  the  estate],  men* 
tioned  in  the  order  of  this  conrt,  dated  ........  18  .  . 

The  [plaintift]  proposes  A.  B.,  of  the  [city  of  New  York], 
as  sncli  receiver : 

And  the  said  A.  B.  proposes  C.  D.,  of  the  [town  of  Flat- 
bush],  and  E.  F.,  of  the  [city  of  Brooklyn],  as  his  sureties. 

John  £.  Bdrrill,  Jr., 

Plaintiffs  Attorney. 


The  referee  having  selected  a  suitable  person  from  among 
those  proposed  to  him,  the  receiver  mnst  give  security  in  the 
manner  hereafter  mentioned,     {Post^p.  762.) 

Tlie  referee  must  then  make  his  report,  which  may  be  sub* 
Btantially  as  follows : 


§    166. 

Befere^S  Report  of  Appointment. 
[TiUe  of  Cause.'] 
To  the  [Supreme  Court  of  the  State  of  Neuo  TorJc\ : 

In  purenance  of  an  ordec  of  this  court,  made  in  the  above- 
entitled  action,  dated  the  .*.  .  .  day  of ,  18  .  ., 

whereby  it  was  referred  to  the  undersigned  to  appoint  a 
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Referenqe  to  appoint.  Beferee's  report. 

receiver  of  the  [estate,  etc.^  or  partnership  stock,  etc.^  or^  rents 
and  profits  of  the  estate  of,  etcJ]^  and  take  from  such  receiver 

proper  security:   I, ,  the  referee  named   in  said 

order,  respectfully  report : 

1.  That  I  have  been  attended  on  said  reference  by  the  attor- 
neys and  counsel  of  [both,  or  all  the  parties  to  this  action] ; 
and  thereupon  proceeded  with  the  matters  so  referred. 

2.  That  A.  B.,  of  the  [city  of  New  York],  was  proposed  on 
the  part  of  the  [plaintiff]  as  such  receiver,  and  that  no  objec- 
tion being  made  to  his  appointment,  and  no  person  proposod 
by  the  defendant,  and  said  A.  B.  appearing  to  me  to  be  a  fit 
and  proper  person  for  such  trust,  I  have  appointed  him  re- 
ceiver, as  aforesaid. 

[Or,  2.  That  A.  B.,  of,  etc.,  was  proposed,  etc.,  and  G.  H., 
of  the  same  place,  was  proposed  on  the  part  of  the  defendant, 
and  that  upon  due  examination,  it  appeiu*ed  to  me  that  tiie 
said  G.  H.  was  better  fitted  to  execute  the  trust  of  such  receiver- 
ship than  the  said  A.  B.,  wherefore  I  appointed  the  said  A.  B. 
receiver,  as  aforesaid.] 

8.  That  the  said  A.  B.  proposed,  as  his  sureties,  C.  D., 

of ,  and  £.  F.,  of ;  and  being  satisfied 

by  their  affidavits  [and  other  proof],  that  they  were  each  oi 

them  worth  the  sum  of dollars,  over  and  above  all 

their  liabilities,  I  approved  of  them  as  such  sureties. 

4r.  That  said  A.  B.,  C.  D.,  and  £.  F.,  thereupon  jointly  and 
severally  executed  a  bond  in  the  usual  form,  to  the  people  of 

this  State,  in  llie  penalty  of dollars,  conditioned  for 

the  faithful  discharge  by  said  A.  B.  of  his  duties  as  receiver 
•  aforesaid. 

5.  That  I  have  caused  the  said  bond,  with  my  approval 
indorsed  thereon,  and  the  affidavits  of  justification  of  said 
sureties,  to  be  filed  with  the  clerk  of  the  county  of 

AH  which  is  respectfully  submitted. 

{DcOe.']  Ghaslbs  Tract, 
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Reference  to  appoint.  Date  of  appointment.  Opposing  report 

Date  of  recdver^B  appointm&fUJ] — ^The  receiver's  title  will 
date  of  the  day  on  which  the  reference  was  ordered.  {Lottir 
fnsr  V.  Lord,  4  E.  D.  Smith,  191 ;  £uUer  v.  TaUis,  5  Sand. 
612 ;  Fairfidd  v.  Weston,  2  Sim.  &  Stu.  97 ;  see  Steele  v. 
Sturges,  5  Abb.  443 ;  West  v.  Fraser^  5  Sand.  654.) 

If  he  should  fail  to  give  security,  and  another  receiver  be 
appointed,  the  title  of  the  latter  would  also  date  on  the  day  of 
the  original  order.    {Steele  v.  Stwrges^  5  Abb.  443.) 

If,  after  the  order  of  reference  is  granted,  though  before  the 
receiver  enters  upon  his  duties,  the  property  is  seized  on  exe- 
cution, the  court  will  order  the  sheriff  to  return  it  {Steele  v. 
Sturgesy  5  Abb.  442 ;  Butter  v.  TaUis^  5  Sand.  612 ;  but  see 
Hich  V,  Loutrdy  18  How.  121^. contra.) 

The  receiver's  appointment  is  complete  when  the  referee's 
report  and  the  proper  security  are  filed.  (  Wetter  v.  SchJAe^per^ 
7  Abb.  93 ;  MaUeft  of  Eagle  Worlcs,  8  Paige,  385.) 

Opposing  the  report,"] — The  report  cannot  be  made  the  sub- 
ject of  exceptions.  {Matter  of  Eagle  Works,  8  Paige,  386 ; 
Tlumas  v.  DwvoUny  3  Bro.  C.  C.  509.) 

If  any  party  is  dissatisfied  with  the  appointment,  he  should 
apply  to  the  court  upon  petition,  for  an  order  directing  the  re- 
feree to  review  his  report  {Matter  of  Eagle  Works,  8  Paige, 
386.) 

This  application  should  be  made  upon  like  notice  to  that  re- 
quired upon  the  original  motion.     {Ibid.) 

The  court  will  be  reluctant  to  grant  this  motion,  yet  if  a  strong 
case  is  made  out,  the  matter  will  be  referred  back.  (  Wynne  v. 
Jfewboroitghj  16  Ves.  283 ;  see  Wetter  v.  ScJdieper,  7  Abb.  95.) 

The  decision  of  the  referee  will  not  be  disturbed  merely  be- 
cause the  court  may  think  he  could  have  made  a  better  selec- 
tion.   {Matter  of  Eagle  Works,  8  Paige,  387.) 

If  the  motion  is  granted,  the  proceedings  before  the  referee 
should  be  commenced  de  novo.    {Edw.  on  Recurs,  96.) 
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§167. 

Petition  far  Hevieu)  qfHeferee^s  JReporL 
[Title  of  Cawe.] 

To  the  [Supreme']  Court  of  the  State  of  Neu)  Tork  : 

The  petition  of  [John  Doe]  the  above  named  [plaintiff,]  re* 
spectfally  showe : 

1.  That  by  an  order  of  this  court,  made  at  a  special  term,  held 
at  ....  on   the  ....  day  of  ....  18.  .,  it  was  referred 

to ,  Esq.,   a   counsellor    of  this  court,   residing 

in ,  to    appoint   a   receiver   in   this  cause,  of 

certain  property  more  fully  mentioned  and  described  in  said 
order,  a  copy. whereof  is  hereto  annexed,  and  to  which  your 
petitioner  prays  leave  to  refer. 

2.  That  such  reference  was  duly  had  before  said  referee,  on 
sundry  days  and  times,  and  that  your  petitioner,  on  the  •  •  •  . 
day  of  .  .  .,  18.  .,  duly  proposed  to  said  referee  the  name  of 
A.  B.  Esq.,  [merchant]  of  the  [city  of  New  York]  as  receiver, 
with  0.  D.  and  E.  F.  as  his  sureties. 

8.  That  on  the  [said]  .  .  .  .,  day  of  .  .  .,  18.  .,  the  defend- 
*  ant  also  appeared  before  said  referee,  and  proposed  one  G.  H. 
of  the  [said  city  of  New  Tork]  as  such  receiver,  with  I.  J.,  and 
L.  M.,  of  [the  same  place],  as  his  sureties. 

[4.  That  the  sureties  on  both  sides  justified  in  due  form,  and 
■were  not  objected  to.] 

[5.  That  A.  B.,  Esq.,  who  was  proposed  on  the  part  of  your 
petitioner,  is  a  merchant  of  great  experience  in  the  iron  trade, 
and  is  capable  and  willing  to  devote  his  personal  attention  to 
the  management  of  the  affairs  of  the  co-partnership,  which 
were  by  the  said  order  of  court,  to  be  placed  in  charge  of  a  re- 
ceiver.] 

[6.  That  nearly  the  whole  stock  in  trade,  and  property  over 
which  the  said  receiver  is  appointed,  consists  of  iron,  or  manu- 
factures of  iron,  and  that  without  the  close  personal  attention 
of  the  manager  of  the  business,  it  cannot  be  sold  except  at  a 
heavy  loss.] 

[7.  That  G.  H.,  Esq.,  the  receiver  appointed  as  above,  is  an 
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Bttferanoe  to  appoint.  P«titioii  for  reWew.  Order  for  review. 

attorney  and  coansellor  of  this  court,  who  has  no  experience 
or  knowledge  of  the  iron  trade,  and  who  cannot,  however  faith- 
fal  he  may  be,  properly  conduct  the  same ;  and  that  he  is  more- 
oyer  too  feeble  in  health  to  gire  that  daily  and  constant  atten- 
tion to  the  duties  of  such  receivership,  which  is  absolutely 
necessary  to  do  justice  to  the  same.] 

8.  Wherefore  your  petitioner  prays  that  the  said  appointment 
of  G.  H.,  Esq.^  as  receiver,  may  be  revoked,  and  that  the  mat- 
ter may  be  referred  back  to  [said  referee,  oVy  another  referee], 
for  the  appointment  of  a  new  receiver  in  this  action,  [with 
ooits]. 

B.  H.  Huntley,  John  Dos. 

PkdtUif^a  AUamey. 

[  VeriAuxHon.'] 

CiMto.]— We  should  think  it  unadvisable  to  ask  for  costs,  ex- 
cept in  a  very  gross  case  of  partiality,  as  a  review,  except  in 
inch  cases,  is  a  matter  of  pure  favor. 


§  168. 
Order  for  Review  of  Appointment. 

[Title  of  Cause.]  [Caption.] 

On  reading  and  filing  the  petition  of  the  plaintiff  in  this  action, 

and  affidavits  in  opposition ;  and  on  motion  of 

counsel  for  plaintiff,  after  hearing ,  counsel  for  defen- 
dant. 

Ordered:  1.  That  it  be  referred  back  to ,  Esq., 

[the  referee  heretofore  appointed],  to  review  the  appointment 
of  G.  H.,  Esq.,  as  receiver  in  this  cause,  and  that  the  same  may 
be  sapported  and  opposed  by  further  evidence. 

3.  That  after  such  review,  and  upon  due  hearing  of  the. par- 
ties, the  said  referee  pn^ceed  to  appoint  a  receiver  in  this 
action,  pursuant^  in  all  respects,  to  the  order  of  this  court,  dated 

,  18  .  .,  and  report  to  this  court  with  all  convenient 

apeed. 

K.  H.  HUNTLET,  E*  F.^ 

PleAnHff'eAttomtif.  Clerk. 
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Beference  to  report  Beport  of  referee. 

SuBD.  2.  Froeeedififfi  upon  r^erenee  to  report  a  rteeiur. 

Where  the  referee  is  not  directed  to  appoint  the  receiver,  he 
fihould  simply  report  the  name  of  a  suitable  person,  with  hit 
sureties,  to  the  court. 

The  m6ving  party  should  thereupon  move  for  a  confirmation 
of  the  report,  and  until  it  is  confirmed,  the  appointment  is  not 
complete.    (See  Matter  of  EagU  Wcyrfy^  8  Paige,  386.) 

In  other  respects,  there  is  no  difference  between  the  proceed- 
ings upon  this  mode  of  appointment,  and  that  which  has  just 
been  considered. 


§    169. 
Referee^ 8  Report^  propoeing  a  Recei/verfor  Appointment  hy  ths 

Court 

[Title  of  Cause.] 

I  To  the  Supreme  Court  of  the  State  qfJVew  York : 

I  In    pursuance  of   an    order   of    the    court    made  in  the 

I  above  entitled  action,  dated  the  ....  day  of ,  •, 

'  18  .  .»  whereby  it  was  referred  to  the  undersigned  to  report 

I  a  suitable  person  to  be  appointed  receiver  in  this  action,  of 

I  certain  property  in  said  order  mentioned,  I,  the  referee  named 

in  said  order,  respectfully  report : 

1.  [As  in  §166.] 

2.  [As  in  §  166,  to  the  urords  "  for  such  trust  **]  I  respectfully 
recommend  him  as  a  suitable  person  for  appointment  as  re- 
ceiver aforesaid. 

8.  [As  in  §  166,  and  add]  and  recommend  them  as  such  to 
the  court. 

4.  [As  in  §  166,  and  add]  which  bond  appears  to  me  suflip 
cient  in  form  and  substance,  and  is  herewith  submitted. 
All  which  is  respectfully  submitted. 

HsHBT  B.  Oinaavas, 
Refm 
[Date.] 

[Annex  the  hond.l 
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Beferenoe  to  report.  Confirmation  of  report. 

§  170. 

Notice  of  Motion  to  Confirm  the  Preceding  JReport. 

[Title  of  Came.] 

Take  kotioe,  that  I  shall  move  this  court,  at  a  special  term 

thereof,  to  be  held  on  the  ...  •  day  of .,  18  .  ,, 

at  the  [City  Hall]  in  the  [city  of  Brooklyn],  to  confirm  the  re- 
port of  the  referee  heretofore  appointed  to  report  a  suitable 
person  as  receiver  in  this  action,  a  copy  of  which  report  is 
herewith  [or^  has  been]  served  upon  you,  and  for  such  other  or 
farther  order  as  to  the  court  shall  seem  meet 

Yours,  etc., 

E.  W.  OuKsrrKu, 

PlaintiJ^s  Attorney. 
To  Joss  Gbebnwood,  Esq., 

Defendants  Attorney. 


§171. 

Order  oonfirmmg  Beferee^e  Report. 

[Title  of  Cause.]  [Caption.] 

On  reading  and  filing  the  report  of ,  Esq.,  referee 

herein,  dated  the  ....  day  of ,  18  .  .,  made  pnr- 

•nant  to  an  order  of  this  court,  dated  the  ....  day  of , 

whereby  it  was  referred  to  said  referee,  to  examine  and  report 
who  was  a  suitable  person  to  be  appointed  receiver  of  certain 
property  mentioned  therein :  And  it  appearing  to  the  court 
that  due  proceedings  have  been  had  before  said  referee,  and 

that  A.  B.  of was  duly  proposed  by  the  [plaintiff) 

as  such  receiver  aforesaid,  and  that  0.  D.  and  E.  F.  of 

were  proposed  by  said  A.  B.  as  his  sureties,  all  of  whom  were 

approved  by  said  referee;  on  motion  of ,   connsel 

for  plaintiff,  after  hearing ,  counsel  for  defendant 

Obdessd:  1.  That  the  said  report  be  in  all  things  con- 
firmed. 
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Beference  to  report.  Who -should  be  appointed. 

2.  That  A.  B.  of  ......  be,  and  is  hereby  appointed  re- 
ceiver of  [describe  the  property  fully] ; 

8.  That  0.  Dk  and  E.  F.  of be  approved  as  sureties 

for  said  A  £.,  and  that  they  cause  to  be  filed  with  the  clerk  of 
[the  county  of  Kings],  the  bond  heretofore  approved  by  the 
said  referee,  for  the  penal  sum  of dollars. 

4.  That  the  said  receiver  have  all  the  powers  and  rights 
usually  conferred  upon  receivers  under  the  practice  of  this 
court,  [here  add  any  special  powers']^  subject  to  the  control 
of  the  court. 

6.  That  the  authority  and  powers  of  the  said  receiver  date 
from  the  filing  of  this  order,  with  the  report  of  the  referee 
aforesaid,  and  the  security  aforesaid,  with  the  clerk  of  [the 
county  of  Bangs]. 

0.  W,  T., 

Clerh. 
E.  W.  Ohkstke, 

Plamtiff^s  Attorney. 


Aet.  9. —  Who  shovld  he  appointed  Receiver. 

The  receiver  should,  in  general,  be  an  entirely  impartial  per- 
son, having  no  interest' to  prejudice  his  official  action.  {Fripp 
V.  Chard  Railway^  11  Hare,  261.) 

He  should  be  of  sufficient  ability  and  knowledge  to 
manage  the  estate  properly.  (Lupton  v.  Stephensony  11  Irish 
Eq.  R.  484.) 

Other  things  being  equal,  the  nominee  of  the  party  who  con- 
ducted the  reference  should  be  appointed  receiver.  (  Wilson 
V.  Poe^  1  Hogan,  822 ;  see  JBowersbank  y.  Colasseau^  8  Yes. 
186.) 

Attcymeys  in  the  cause.'] — The  attorney  in  the  cause,  whose 
duty  it  would  be  to  examine  the  receiver's  accounts,  cannot  be 
appointed  receiver.  {Ex parte  Pineke^  2  Meriv.  452  ;  Garland 
V.  Oarrland,  2  Ves.  137.) 

But  it  is  no  objection  to  a  receiver  that  he  is  an  attorney  or 
counsellor,  if  he  does  not  act  as  such  in  the  cause. .  ( Wilson  v. 
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Who  should  be  appointed.  Officers  of  corporations.  Parties. 

Potf,  1  Hogan,  322 ;  Oarland  y.  Oa/rlandj  2  Ves.  137  ;  but  see 
Lupton  Y.  Stephenson^  11  Irish  Eq.  K  484r.) 

ChMTdian.'] — ^The  next  friend  or  guardian  ad  litem  of  a  party 
in  the  caase,  cannot  be  appointed  receiver.  {Stone  v.  WtshaH^ 
a  Madd.  64.) 

Mortgagee.']'-' It  eeemSy  that  a  mortgagee  cannot  be  appointed 
receiver  of  the  estate.    {E3w.  on  Sec^re^  70.) 

Officers  qfinsolvefU  corporations.'] — ^When  a  corporation  vol- 
untarily applies  for  a  dissolution,  any  of  its  officers  or  stock- 
holders may  be  appointed  receivers.  (3  Ji,  S.  {5th  ed.)  769 ; 
[2  id.  468]  ;  see  Matter  of  EagU  Worhs,  8  Paige,  385.) 

But  in  any  other  case,  an  officer  of  a  corporation  will  not 
be  appointed  receiver  of  its  effects.  {Atfy  Gen.  v.  JBk.  of 
Columbia^  1  Paige,  617 ;  but  see  Bowery  Bank  case^  5  Abb. 
416.) 

In  the  case  of  the  Jf.  Y.  and  Erie  R.  R.  Oo.^  however,  (1859, 
not  reported,)  the  vicQ-president  was  appointed  receiver  by 
the  Supreme  Court,  all  parties,  we  believe,  consenting.  The 
Company  was  prosecuted  as  insolvent. 

Parties  to  the  action,] — A  party  to  the  action  is  frequently 
appointed  receiver,  but  in  every  case  leave  must  be  asked  from 
the  court  before  making  such  a  nomination  to  the  referee. 
The  application  is  decided  upon  the  special  circumstances  of 
each  case;  but  the  party  cannot  be  allowed  any  compensation. 
{McCarthy  v.  Peake^  9  Abb.  168,  note  /  Meaden  v.  Seal^,  6 
Hare,  261 ;  Blakeney  v.  Dufaur^  15  Beav.  40 ;  Jeffreys  v. 
Smithy  1  Jac.  &  W.  303  ;  WUson  v.  Oreenwoodj  1  Swans.  483; 
Bee  Fenn  v.  BoUeSy  7  Abb.  201,  204 ;  but  see  Zupton  v.  Sio- 
phensony  11  Irish  Eq.  R.  486 ;  Harvey  v.  Wallace^  id.  339.) 

Where  the  receiver  in  one  action  was  a  party  in  another,  re- 
lating to  the  same  property,  he  was  made  receiver  in  the  latter 
action  also.  {DownsMre  v.  TyrrelZ^  Hayes,  354 ;  but  see  Har^ 
vey  v.  Wailacej  11  Irish  Eq.  R.  339  ;  contra.) 

Trustees,']— It  is  a  general  rule  that  the  trustee  of  an  estate 
cannot  be  appointed  receiver.  {Sutton  v.  Jones^  15  Ves.  584 ; 
Byhes  v.  Hastings,  11  id.  363 ;  Anon.^  3  id.  616.) 
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But  it  aeemsj  that  the  objection  will  be  obviated,  if  the 
trustee  consent  to  act  as  receiver  without  compensation.  (^S^^ 
tan  V.  Janes;  Sykee  v.  Saeiiiigej  supra.) 


Other  disqualificatians.'] — "No  one  should  be  appointed  re- 
ceiver, even  at  the  wish  of  the  majority  of  the  parties  inter- 
ested, whose  interest  strongly  conflicts  with  the  interest  of  the  • 
estate,  and  who'  has  in  any  way  taken  an  advantage  for  himself 
at  the  cost  of  the  fund.  {Fripp  v.  Chard  BaUway^  11  Hare, 
260.) 

Tlie  receiver  should  be  competent  to  manage  the  property. 
{Lupton  V.  Stephenson^  11  Irish  Eq.  E.  484.) 

And  if  he  is  not  competent  to  do  so,  his  appointment  cannot 
be  sustained  upon  his  agreement  to  follow  tlie  advice  of  an 
adept.    {Ibid.) 

Belationship  to  a  party  is  not  of  itself  a  disqualification. 
{Wetter  v,  SchZieper^  7  Abb.  96.) 

But  where  such  relationship  has  led  the  person  proposed  to 
take  an  active  part  in  tlie  controversy,  and  his  feelings  are  evi- 
dently too  much  enlisted  to  enable  him  to  act  impartially,  he 
should  not  be  appointed.    (  WilUamsan  v.  WHsan^  1  Bland, 
-427.) 

Extending  receiver,"] — ^Where  several  actions  are  brought  by 
different  parties,  all  seeking  the  appointment  of  receiver  over 
the  same  property,  the  person  first  appointed  receiver  in  any 
such  action  should  be  also  appointed  in  all  the  others,  unless 
some  ground  of  objection  is.shown  against  him).  LoUimer  v. 
'  Lard,  4  E.  D.  Smith,  190 ;  Cogger  v.  Haward,  1  Barb.  Ch.  E. 
870 ;  Osbom  v.  Heyer,  2  Paige,  343 ;  Voile  v.  O'RieUy,  1 
Hogan,  199.) 

If  the  receiver  first  appointed  is  not  a  suitable  person  to  be 
appointed  in  the  subsequent  cases,  he  should  be  removed,  and 
one  impartial  receiver  appointed  for  all.  {Zattimer  v.  Zardy  4 
E.  D.  Smith,  194.) 

He  may  be  required  to  give  additional  security,  if  necessary, 
and  may  be  removed  if  he  omit  to  do  so.  {Zattimer  v.  Zard,  4 
E.  D.  Smith,  194 ;  Cogger  v.  Eawardj  1  Barb.  Ch.  B.  370.) 
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Seoaritj  required.  Nature  of  aecaritj. 

Art.  10.  Security  to  he  given  by  Eecevoer, 

When  the  court  is  called  upon  to  appoint  a  receiver,  it  will 
invariablj  require  security  to  be  given  for  the  faithful  perfor- 
mance of  his  duties.  Nor  will  security  be  waived  even  upon 
the  consent  and  request  of  all  parties.  {Tylee  v.  Tylee^  17 
Beav.  583 ;  Manners  v.  Furze^  11  Beav.  31 ;  Bailie  v.  Bailie^ 

I  Irish  Eq.  R.  413 ;  Connolly  v.  Codd,  Hay.  &  J.  624 ;  see  Matter 
of  Empire  City  Bank,  10  How,  504.) 

In  an  old  case,  a  receiver  was  appointed  upon  his  own  recog- 
zance  only,  by  consent.  {Ca/rlisle  v.  Berkdey,  Ambler,  599.) 
But  this  is  substantially  overruled  by  the  preceding  cases. 

Of  coursct  a  statutory  exception  may  be  made  to  this  rule, 
and  in  New  York,  one  or  two  trust  companies  are  expressly 
authorized  to  act  without  security.  (See  Matter  of  Empire  City 
Bank,  10  How.  604.) 

But  in  proceedings  un.der  a  statute,  unless  the  statute  in  terms 
dispenses  with  security,  it  will  be  required  under  the  general 
practice  of  the  court.  {Mechanics^  Ins.  Co.  case,  5  Abb.  451.) 

If  the  parties  can  agree  upon  the  name  of  a  receiver,  and 
present  it  to  the  court  for  a  mere  fcrmal  appointment,  security 
may  be  dispensed  with.  {Manners  v.  Furze,  11  Beav.  32 ; 
Eidout  V.  Plymouth,  1  Dick,  68.) 

But  even  this  cannot  be  done,  if  any  of  the  parties  are  infants, 
married  women,  etc.    (See  Tylee  v.  Tylee,  17  Beav.  583.) 

Nor  unless  all  persons  interested  have  sufficient  notice. 
{Matter  of  Empire  City  Bank,  10  How.  504.) 

Nature  of  security  required."] — The  receiver  must  give  his 
own  recognizance,  and  that  of  two  sureties.  {Mead  v.  Orrery^ 
8  Atk.  237.) 

But  one  surety  has  been  treated  as  sufficient  in  this  State. 
(See  Mechanics*  Ins.  Co.  case,  6  Abb.  446.) 

More  than  two  sureties  may  combine  to  justify  in  the  requi- 
site amount.     {Edw.  on  Recurs,  89.) 

The  security  must  be  j9€r«on<zZ,  and  therefore  an  assignment 
of  a  mortgage  will  not  suffice,  {Mead  v.  Orrery,  3  Atk.  237 ;)  nor 
can  a  corporation  be  accepted  as  surety.    {Manners  v.  Furze^ 

II  Beav.  30.) 
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Neu>  Svrety.'] — ^If  one  of  the  801:61108  die8  without  leaving 
property  of  any  kind  available  under  hi8  recognizance,  the 
court  may  require  a  new  surety.  {AveraU  v.  Wade^  Flan.  & 
K342.) 

But  if  he  leaves  real  estate  sufficient  to  cover  the  security, 
this  will  not  be  done.    {Ibid.) 

Penalty.] — ^The  referee  should  fix  the  amount  of  th,e  penalty. 

If  the  property  be  personal,  the  penalty  should  be  for  double 
the  whole  value,  if  real  estate,  double  the  yearly  value.  {Edw. 
on  jRec^ra,  92.) 

The  value  should  be  shown  by  affidavit,  or  other  evidence. 


§  172. 

Affidavit  of  value  of  property. 

[Title  of  Cause.'] 

County  of  [Kings]  :    [John  Smith]  being  duly  sworn,  says  : 
that  the  lands  and  tenements  mentioned  in  the  order  of  this 

court  for  the  appointment  of^  receiver,  dated 18  .  ., 

are  now  producing  \or^  worth]  the  clear  yearly  rental  of ...  . 
dollars,  exclusive  of  taxes,  insurance,  and  all  other  ex- 
penses. 

[(7r,  that  the  merchandise  mentioned,  etc.^  is  now  worth  the 

sum  of dollars,  over  and  above  all  liens  and  charges 

on  the  same.] 

John  SHriH. 

{Jurat.] 

§  173. 
Bond  of  Becei/oer  and  Sureties. 

Know  all  men  by  these  presents,  that  we,  A.  B.  of  .  .  .  ., 

0.  D.  of ,  and  E.  F.  of ,  are  held  and  firmly 

bound  unto  the  people  of  the  State  of  New  York,  in  the  sura  of 
".  .  .  .  dollars,  lawful  money  of  the  United  States  of  America,  to 
be  paid  to  the  said  People  of  the  State  of  New  York.  For  which 
.  payment  well  and  truly  to  be  made,  we  bind  ourselves,  our  heirs, 
executors  and  administrators,  jointly  and  severally,  firmly  by 
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these  presents.  Sealed  with  our  seals,  and  dated  the  .  .  .  day 
of one  thousand  eight  hundred  and  .  . 

Wherkab,  by  an  order  of  the  [Supreme]  Court  of  the  [State 
of  New  York],  made  at  a  special  term  thereof  on  the  ...  . 

day  of .,  18  .  .,  in  an  action  between  [John  Doe, 

plaintiff,  and  Richard  Boe,  defendant],  it  was  referred  to 

Esq.,  to  appoint  some  suitable  person  as  receiver 

of  [here  set  forth  the  estate  l>r^fly\  and  to  receive  from  such  re- 
ceiver due  security  for  the  performance  of  his  duties. .  And 
whereas,  said  A.  B.  has  been  duly  appointed  receiver  by  said 
referee : 

Now  THEREFORE,  the  couditiou  of  this  obligation  is  such, 
that  if  the  said  A.  B.  shall,  as  required  by  the  rules  and 
practice  of  the  court,  duly  file  an  inventory,  and  annually,  or 
oftener,  if  required,  duly  account  for  what  he  shall  receive  or 
have  in  charge  as  receiver  in  the  said  action,  and  pay  and 
apply  the  same  as  he  maj'  from  time  to  .time  be  directed  by 
the  court,  and  in  all  respects  faithfully  discharge  his  duties  as 
receiver  aforesaid,  then  this  obligation  to  be  void,  otherwise 
to  remain  in  full  force  and  virtue. 

{Siffnai^ures  and  SeaUJ] 

[SvhscriMng  witness.'] 

[Achnowledgment  and  justification  asin%  102.] 


Filing.'] — ^The  bond  should  be  filed  with  the  referee's  re- 
port. 

K  the  bond  is  not  filed,  the  receiver  may  be  restrained  from 
acting,  until  it  is.  {Mech.  Ins.  Co.  case^  5  Abb.  446 ;  see  Stede 
V.  SturgeSj  id.  444.) 

If  the  filing  is  omitted  through  inadvertence,  the  court  may 
order  it  to  be  filed  nunc  pro  tunc.  (  Whiteside  v.  Prenderga^t 
2  Barb.  Oh.  R.  473.) 

Whether  the  sureties  will  be  responsible  for  any  acts  of  the 
receiver  meantime, — query  t  {Ibid.) 

Art.  U. — Acquirement  of  Title  hy  Receiver, 

Formal  assignment  unnecessary.] — Upon  the  appointment 
of  a  receiver  in  due  form,  the  property  over  whidi  he  is  ap- 
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Title  of  receirer.  Who  are  represented  by  receiver. 

pointed  vests  in  him  without  any  assignment  being  made  by 
the  previous  possessor.  {Porter  v.  Williams^  9  N.  Y.  [5  Seld.] 
147 ;  5  How.  441 ;  see  MmonsUm  v.  M'Ltyud,  16  N.  T.  544 ; 
Fessenden  v.  Woodsj  8  Bosw.  656.) 

Eeal  estate  passes,  under  the  Code,  in  the  same  manner* 
{Porter  v.  WUHame^  supra.)  It  did  not,  however,  before  the 
Code.  {CAautatiqtie  Bank  v.  Rialey^  19  N.  T.  374 ;  Porter  v. 
WUUamSy  supra.) 

The  courts  can  no  longer  compel  the  defendant  to  execute  an 
assignment,  for  the  reason  that  it  is  unnecessary.  {Ten  Broeck 
V.  Sloo^  2  Abb.  286  ;  People  v.  Hulhert,  5  How.  449 ;  see  West 
V.  FrcbseTy  5  Sand.  654,  but  see  Myer^  oaaej  2  Abb.  477 ;  Fe^ 
eenden  v.  Woode^  3  Bosw.  558.  Chautayigm  Co.  Bank  v.. 
Bieleyy  19  N.  T.  874,  refers  only  to  cases  prior  to  the  Code.) 

'  WhcU  passes  to  reoewer  under  general  assignmerU  or  order."] — 
All  legal  and  equitable  claims  that  survive  the  person  at  com- 
mon law.    {Ten  Broeck  v.  SloOj  2  Abb.  236.) 

An  equitable  demand  in  course  of  litigation.    {Ibid.) 

Real,  as  well  as  personal  estate.  (Porter  v.  WiUiamSy  9  N.  Y. 
[6  Seld.]  147.) 

A  claim  for  a  personal  tort  does  not  pass,  unless  it  has  been 
reduced  to  a  debt  by  judgment  {Hudson  v.  PletSy  11  Paige, 
183 ;  see  Ten  Broeck  v.  Slooy  2  Abb.  234.) 

A  mere  possession  npon  sufferance,  to  which  the  defendant 
has  no  legal  right,  will  not  pass,  nor  can  he  be  compelled  to 
surrender  it  to  tiie  receiver.    {Gardner  v.  Smithy  29  Barb.  76.) 

Date  cf  recewer^s  title.'] — See  Bate  of  appointmentj  ante, 
1>.764. 

The  receiver's  title  does  not  date  from  the  commencement  of 
the  action,  but  only  from  the  time  of  his  appointment  {Chati- 
iauque  Bank  v.  Bisleyy  19  K.  Y.  869,  374.)  Unless  a  lie  pen- 
dens be  filed.    (See  iUdJ) 

Abt.  12.  Who  are  represented  ly  the  Receiver. 

The  receiver  is  appointed  for  the  benefit  of  all  parties. 
{Dame  v.  Marlborough^  2  Swans.  125.)  But  not  for  the  benefit 
of  strangers  to  the  action.    {BbweU  v.  Ripley^  10  Paige,  46.) 

•He  represents  not  merely  the  person  of  whose  estate' he  is 
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appointed  receiver,  but  also  the  creditors  and  other  persons  in- 
terested. {Porter  v.  WiUiams,  9  K  Y.  [5  Seld.]  149 ;  5  How. 
441 ;  12  How.  107 ;  OiUett  v.  Moody,  3  N.  T.  [3  Corns.]  488 ; 
and  see  CurtU  v.  Zeavitt,  15  N.  T.  12 ;  Talmage  v.  Felly  7  N". 
Y.  [3  Seld.]  347;  overruling  Hayner  v.  Fovoler,  16  Barb.  300; 
Seymour  v.  WiUon,  id.  294;  See  also  Lcma  1858,^.  506.) 

Abt.  13.  Powers  <md  Duties  ofEecewers. 

It  will  not  be  expected  that  we  should  give  in  this  place  a 
full  account  of  all  the  powers  or  duties  of  a  receiver.  "We  pro- 
pose merely  to  notice  some  of  the  chief  branches  of  the  subject, 
and  especially  to  cite  the  decisions  of  the  courts  rendered  since 
the  publication  of  any  regular  treatise  on  the  subject. 

An  ordinary  receiver  pendente  Zt^,  has  no  powers  but  such 
as  are  conferred  on  him  by  the  practice  of  the  court,  or  the 
order  of  appointment.  {Chautauque  Bk.  v.  Whitey  6  Barb.  597  ; 
Verpl<mc^  v.  Merc.  Ins.  Co.,  2  Paige,  452.) 

Taking  possession  of  property  .1 — The  receiver  may  of  course 
proceed  immediately  to  take  possession  of  the  property  over 
which  he  is  appointed  receiver,  if  no  opposition  is  offered. 

But  he  is  not  absolutely  bound  to  do  so  at.  once.  Mere 
delay  in  taking  possession,  without  fraud  w  collusion,  will 
not  divest  him  of  title.  {Fessenden  v.  WoodSy  3  Bosw.  567, 
659.) 

If  the  possessor  of  the  property,  (whether  a  party  or  not,) 
refuse  to  give  it  up,  the  receiver  must  apply  to  the  court  for 
an  order  requiring  him  to  do  so  ;  and  without  such  an  order, 
he  cannot  justify  a  forcible  taking  of  such  property.  {Manning 
V.  Mona^ham,y  1  Bosw.  465 ;  Parker  v.  Browningy  8  Paige, 
390  ;  see  Williamson  v.  Wilsony  1  Bland,  424.) 

Paying  money. — A  receiver  should  not  pay  out  money  with- 
out an  order  of  the  court.    {Fletcher  v.  Doddy  1  Ves.  jr.  85.) 

Continuing  htcsiness."] — ^In  partnership  cases,  where  the  good 
will  would  become  valueless,  or  be  seriously  depreciated  by  a 
stoppage  of  the  business,  the  court  will  direct  the  receiver  to 
carry  it  on  until  a  sale  can  be  made.  {Dayton  v.  WilkeSy  17 
How.  610 ;  Jackson  v.  De  Foresty  14  How.  83 ;  Marten  v. 
YoffhScKaiaky  4  Paige,  480.) 
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But  the  order  usually  limitB  the  time  duriug  which  this  may 
be  done.    {Ibid.) 

And  the  court  will  not  allow  any  business  to  be  conducted 
for  an  indefinite  period  in  this  manner.  {Crane  v.  JPbrdy  Hopk. 
114.) 

Errvploying  (xmnsd,'] — ^The  receiver  is  entitled  to  the  advice 
of  counsel,  and  ought  to  obtain  it.  {Lottimer  v.  Lord^  4  E.  D. 
Smith,  192.) 

He  should  not  employ  an  attorney  who  appeared  for  either 
of  the  parties  to  the  action  in  which  he  was  appointed.  (  War- 
Ten  V.  Sjprague^  4  Edw.  Ch.  417 ;  11  Paige,  200 ;  Ray  v. 
Macomb,  2  Edw.  Oh.  265.) 

Corporations: — IieceiA)er  ofJ] — A  feceiver  appointed  in  an  ac- 
tion brought  against  a  banking  or  insurance  corporation  as  in- 
solvent, under  3  B.  S.  {5th  ed.  764,  §  49 ;  [2  id.  464,  §  41] ;  has 
all  the  powers  of  an  official  assignee,  and  may  dispose  of  all 
the  effects  of  the  corporation,  and  settle  up  its  afiairs.  His 
appointment  '^  is,  in  effect,  a  final  order  in  the  cause."  (  Ver- 
planch  V.  Merc.  Ins.  Co,,  2  Paige,  452.) 

A  receiver  appointed  under  the  36th  (now  44th)  section  of 
the  same  title  has  no  greater  powers  than  an  ordinary  receiver 
in  equity.    {Ihid. ;  Mann  v.  Pentz,  3  N.  Y.  [3  Corns.]  415.) 

Creditor's  action:—Iieceiverin,']—'\5i\\e^9%  restricted  by  the  spe- 
cial order  of  the  court,  he  has  general  power  and  authority  to 
sue  for  and  collect  all  debts,  demands,  and  rents  belonging  to 
the  debtor,  and  to  compromise  and  settle  such  as  are  unsafe  or 
doubtful.    {Ante^  p.  214,  Bule  92,  Supreme  Ct,) 

He  may  have  an  order  of  course  that  the  tenants  of  any  real 
estate,  the  rents  and  profits  of  which  belong  to  the  debtor,  at- 
torn to,  and  pay  their  rents  to  him.    {Ante,  p.  214.) 

He  may  make  leases  from  time  to  time,  not  exceeding  one 
year  in  each  term.    {Ante,  p.  214.) 

He  must,  without  unreasonable  delay,  convert  the  personal 
estate  and  effects  into  money.     {Ante, p.  214.)  '    " 

But,  until  after  judgment  in  the  cause,  he  cannot  sell  real 
estate  of  the  debtor,  without  the  special  order  of  the  court* 
{Ante,  p.  214.) 
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The  granting  of  this  order  lies  in  the  discretion  of  the  eonrt, 
and  is  not  appealable.  (  Wakeimam,  v.  Price^  3  N.  Y.  [3  Corns.] 
334.) 

He  may,  hf  lea/oe  of  the  oaurtj  sell  desperate  debts,  and 
doubtful  claims  to  personal  property,  at  public  auction,  giving 
at  least  ten  days'  public  notice  of  the  time  and  place  of  such 
sale.    (J.n^,j?.  214.) 

Accoimting.'] — ^The  receiver  ought  to  pay  all  moneys  re- 
ceived by  him,  into  court,  at  least  once  a  year.  He  will  be 
charged  with  interest  if  he  omit  to  do  so.  {Fletcher  v.  Dodd^ 
lVe8.jr.  84.) 

He  has  no  right  to  mix  the  fund  money  with  his  own,  to  use 
it,  or  to  lend  it.  If  he  does,  he  will  be  charged  with  all 
profits,  if  any,  or  with  interest,  if  no  profits  are  shown.  (  Utica 
Ins,  Co.  V.  Zynchy  11  Paige,  522 ;  Mumford  v.  Murray^ 
6  Johns.  Ch.  17.) 

He  cannot  be  required  to  account  to  a  party  in  the  cause. 
He  accounts  to  the  court  only.  {Muegrove  v.  Ifashy  3  Edw. 
Ch.  172.) 

Art.  14. — CorUrol  of  the  Court  over  Recevoere.  . 

A  receiver  is  an  officer  of  the  court  which  appointed  him. 
{Feasenden  v.  Woodsj  3  Bosw.  659 ;  Booth  v.  Clark^  17  How. 
[U.  S.]  322.) 

He  is  under  the  control  of  the  (Sourt.  ( Van  Renssda&r  v. 
Emery,  9  How"  138 ;  Matter  of  Globe  Ins.  Co.,  6  Paige,  103.) 

He  is  bound  to  obey  the  orders  of  the  court — it  eeems^ 
witliout  appealing  from  them.  {Curtis  v.  Zeavitt,  1  Abb. 
275.) 

He  may  apply  to  the  court  for  instructions,  in  case  of  doubt 
or  difficulty.    {Curtis  v.  Leamtt,  1  Abb.  276.) 

In  a  number  of  cases,  he  mu$t  apply  to  the  court  before  act- 
ing, as  for  instance,  before  bringing  ejectment— or  suing  an 
insolvent,  (and  it  is  best  to  apply  before  suing  in  any  case,) 
before  leasing  premises  for  more  than  one  year,  or  selling  bad 
debts — or  seizing  property  held  adversely— or  paying  out 
money,  etc. 
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No  court  other  than  that  which  appointed  him  ouglit  to  in- 
terfere with  him  in  his  official  capacity.  (Leonard,  J.,  Ed^ 
wards  v.  Bostwich,  N.  Y.  Trans.,  Feb.  8,  1860 ;  Winjitld  v. 
Bacon,  24  Barb.  159.) 

Application  of  strangers,] — ^The  coui-t  will  not  interfere,  on 
the  application  of  a  stranger,  to  secure  him  any  advantage  by 
means  of  the  receivership.     {Howell  v.  Bipleyy  10  Paige,  46.) 

But  a  stranger  to  the  suit  will  be  protected  from  any  injury 
to  his  rights  by  means  of  the  receivership.  {Iluhbard  v. 
Guild,  2  Duer,  688 ;  Howell  v.  Ripley,  10  Paige,  46. ;  Mur- 
rough  V.  French,  2  Moll.  498 ;  see  Williamson  v.  Wilson, 
1  Bland,  424.) 

The  court  wnll  not  direct  the  receiver  to  pay  any  debts  due 
to  a  stranger,  out  of  the  fund.  {Hubbard  v.  Guild,  2  Duer, 
688  ;  Matter  of  Ingraham,  2  Barb.  Ch.  R.  35.) 

If  he  has  an  equitable  claim  on  the  fund,  he  may  be  allowed 
to  sue  the  receiver.  {Hubbard  v.  Guild,  2  Duer,  689  ;  see 
Murrough  v.  French,  2  MoUoy,  498.) 

Reraoviiig part  of  estate.'] — If  it  appears  that  the  receiver  has 
beim  appointed  over  a  larger  estate  than  is  necessary  for  the 
purpose  of  the  action,  part  of  the  estate  will  be  released  from 
his  control.     {Edw.  on  Receivers,  112.) 

Art.  15. — Actions  by  and  against  Receivers. 

Sudd.  1.  By  a  receiver. 

2.  Against  a  receiver. 

SuBD.  I.  By  a  receiver. 

Leave  to  sue.] — A  receiver  ought  to  obtain  leave  to  bring  an 
action.  {Smith  v.  Woodruff,  6  Abb.  65 ;  Phefps  v.  Cole,  8 
Code  Rep.  157  ;  Mei^itt  v.  Lijon,  16  Wend.  410.) 

If  he  sues  without  leave,  he  will  do  so  at  his  own  risk  in 
regard  to  costs.  {Smith  v.  Woodruff,  6  Abb.  65 ;  Phelps  v. 
CoU,  3  Code  Rep.  157.) 

Nor  can  ho  charge  the  estate  with  the  costs  of  a  suit  brought  j 

by  him  against  an  insolvent,  from  whom  he  cannot  collect  them, 
nnless  he  obtained  the  leave  of  court,  or  the  consent  of  all 

49 
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parties  interested  in  the  fund,  to  bring  the  action.  {Ante^p.  214, 
Sule  92,  Supreme  Court) 

It  «5^m^,  that  ho  cannot  maintain  an  action  of  ejectment 
without  leave  of  the  court.  {Green  v.  Winter^  1  Johns.  Ch. 
R.  61 ;  Wynn  v.  NewhorougJi,  3  Bro.  C.  C.  88.) 

Having  obtained  leave  to  sue,  he  is,  in  general,  bound  to  do 
80.     ( mnfieU  V.  Baconi,  24  Barb.  159.) 

Attaniey  to  he  employed?^ — ^The  receiver  should  not  employ 
an  attorney  who  was  concerned  in  the  action  in  which  he  was 
appointed.  {Rychman  v.  ParUns^  5  Paige,  545 ;  Warre^i  v. 
Spragne,  4  Edw.  Ch.  416 ;  11  Paige,  200 ;  Ray  v.  Macomb,  2 
Edw.  Ch.  165;  Atnsley^s  case,  1  id.  576.) 

But  such  attorney  may  be  employed  in  a  proceeding  tending 
to  the  mutual  advantage  of  both  parties  to  the  original  action. 
{Bennett  v.  Chapin^  3  Sand.  675 ;  see  Eyckman  v.  Parkins^  5 
Paige,  545.) 

Suivg  out  of  the  jurisdiction.'] — An  ordinary  receiver  cannot 
maintain  an  action  out  of  the  State  in  which  he  was  appointed. 
{Booth  V.  Clark,  17  How.  [U.  S.]  322.) 

But  a  statutory  receiver,  having  the  powers  of  a  general 
assignee,  will  be  allowed  in  comity  to  do  so.  {Bunk  v.  St.  John, 
99  Barb.  585.) 

The  language  of  these  cases  is  much  broader  than  as  above 
laid  down,  and  they  are  indeed  apparently  contradictory,  but 
the  facts  of  each  case  justify  the  attempt  we  have  made  to 
reconcile  them. 

SuBD.  2.  Against  a  reenver. 

No  action  should  be'commenced  against  a  receiver  as  such, 
without  leave  of  the  court  appointing  him.  {Da  Groot  v.  e/ay, 
9  Abb.  365  \^ Angel  v.  Smith,  9  Ves.  335  ;  see  HtMeU  v.  Daiia^ 
9  How.  424.) 

It  is  a  CDuterapt  of  court  to  sue  him  without  leave.  (Per 
Leonard,  J.,  Edwards  v.  Bostwick,  N.  Y.  Trans.,  J^eb.  8, 1860 ; 
Angel  v.  Smith,  9  Ves.  335.) 

But  the  omission  to  ask  leave  does  not  in  any  way  affect  the 
validity  of  the  proceedings  in  the  suit,  or  upon  execution. 
{Chautauqiis  Bank  v.  Bisley,  19  N.  Y.  376 ;  [overruling  Wis- 
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wall  V.  JSanipsaib^  14  How.  U.  S.  63j  ;    Grippen  v.   CidveTj 
13  Barb.  424.) 

Lo'ive  to  defend.']— 'K  receiver  slioiild  apply  to  the  court  for 
leave  to  defend  an  action.  If  he  defends  without  leave,  and 
fails,  he  cannot  charge  the  costs  to  the  estate.  {Swdby  v.  Dickor^ 
5  Sim.  G31 ;  and  see  Anon,^  6  Ves.  237.) 

Art.  16. — Compensation. 

Rate  of  compensation.'] — It  seemSy  that  unless  otherwise 
ordered,  tlio  receiver  is  entitled  to  tlie  same  commissions  as  are 
allowed  by  law  to  executors.  {Howes  v.  Davis,  4  Abb.  71 ; 
see  Bennett  v.  Chapin,  3  Sand.  673.) 

These  rates  are  as  follows  : 

For  receiving  and  paying  out  all  sums  of  money  under  $1,000, 
— 5  per  cent. 

On  sums  not  exceeding  $5,000, — 2J  per  cent. 

Above  $5,000,-1  per  cent.  (3  R.  S.  {6th  ed.)  ISO  ;  [2  id,  93.]) 

The  established  construction  of  the  statute  is,  that  wliere  the 
gross  amount  exceeds  $5,000,  tlio  receiver  may  charge  5  per 
ci*nr.  on  $1,090,  2^  per  cent,  on  $4,000,  and  1  per  cent,  on  tlie 
balance.  {Bennett  v.  C/iapin,  3  Sand.  673;  see  Howes  v. 
Davis,  4  Abb.  71.) 

Where  the  receiver  is  not  called  upon  to  pay  out  as  well  as 
to  receive,  he  is  entitled  to  half-commission  only.  {Howes  v. 
Davisy  4  Abb.  71 ;  see  Matter  of  Bank  of  Niagara,  6  Paige, 
216.) 

Party  to  the  Action,] — If  a  party  is  appointed  receiver,  he  is 

never  allowed  any  compensation.     (See  McCarthy  v.  Peaks, 

9  Abb.  16S,  note;  Meaden  v.  Sea^ey,  6  Hare,  261 ;  Blakeney 

V.  Dttfour,  15  Beav.  40;  Jefferys  v.  Smith,  1  Jac.  &  W.  303; 

Wilson  V.  Greenwood^  1  Swans.  483.) 

Receiver  acting  as  attorney,  etc.] — A  receiver  who  acts  as 
attorney  or  counsel  on  behalf  of  the  estate,  cannot  be  alh>wed 
any  counsel  fees  beyond  the  taxable  costs.    {Matter  of  Bk,  of 
Niagara,  6  Paige,  215.) 
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Art.  17. — Discharge  or  Change  of  Receiver. 

The  court  which  appointed  a  receiver  has  discretionary 
power  to  discharge  or  remove  him.  {Matter  of  Colvin^  3  Md. 
Ch.  Dec.  300.) 

But  he  is  not  discharged  by  the  abatement  of  an  action. 
{M' Cosher  v.  Brady ^  1  Barb.  Ch.  E.  34:6  ;  Woods  v.  Creaghe^ 
1  Hogan,  174.) 

Nor  by  a  discontinuance.  (Semble,  WJiiteside  v.  Prtsnder- 
gast,  2  Barb.  Ch.  E.  472.) 

But  it  is  said  that  a  judgment  in  the  cause  will  discharge 
him,  unless  he  is  expressly  continued  by  it.     {Edw,  on  Hec^rSj 

11.) 

If  the  property  over  which  he  is  appointed  be  sold,  and  the 
purchaser  put  into  possession  by  order  of  the  court,  the  re- 
ceiver is  thereby  discharged.  {Ponsonhy  v.  Ponsonhy^  1 
Hogan,  321.) 


Discharge  on  his  own  application.'] — A  receiver  will  not  bo 
discharged  as  of  course  upon  his  own  application.  He  must 
bIiow  cause  for  granting  the  motion.  (Be^rsv,  Chelsea  Hani,  4 
Edw.  Ch.  E.  278 ;  Smith  v.  Vaughan,  Eidgw.  Ch.  C.  251.) 

If  the  application  be  granted,  he  will  be  allowed  costs  of  the 
same  from  the  fund.     {Richardson  v.  Ward^  6  Madd.  266.) 


§  1T4. 

Notice  of  Motion  for  Removal  of  a  Receiver. 

{Title  of  Cause.] 

Takk  notice,  that  on  the  annexed  affidavits,  and  on  all  the 
proceedings  herein,  I  shall  move  this  court,  at  a  special  term 

thereof,  to  be  held  at  the  ....  in  the ,  on  the  .... 

day  of next,  at  the  opening  of  court,  to  remove 

A.  B.,  the  receiver  heretofore  appointed  in  this  action,  from 


RECEIVERS.  773 


Discharge  or  change.  Order  for  removal. 

such  receivership  [and  for  an  order  of  reference  to  appoint  a 
new  receiver],  [with  costs  of  motion.] 

Jas.  C.  Cabter, 

Defendant 8  AWy. 
To  Jab.  S.  L.  Cummins,  Esq., 

Plaintiff^ 8  Attorney. 
To  A.  B.,  Esq., 

Becei/0€T. 


Service  of  notice."] — ^This  notice  should  be  served  in  the 
usual  way  upon  the  opposite  party  to  the  cause.  (See  ante^ 
p.  435.) 

But  it  must  be  served  upon  the  receiver  personally,  unless 
an  order  to  show  cause,  dispensing  with  personal  service  be 
obtained.    {Att^y  Gen.  v.  Haberdashers*  Co,^  2  Jur.  915.) 


§  175. 

Order  for  Removal  of  a  Meceiver. 

[TiUe  of  CaiMe.]  [Caption.] 

On  reading  and  filing  the  aflSdavits  of  B.  C.  and  C.  D.,  and 
on  all  the  pleadings  and  proceedings  herein,  on  motion  of  ...  . 

counsel  for  [defendant],  after  hearing ,  Esq.,  counsel 

for  [plaintiff],  and  for  A.  B.,  receiver: 

Ordered  :  1.  That  A.  B.,  of ,  be,  and  he  is  hereby 

removed  from  the  oflSce  of  receiver,  to  which  he  was  appointed 
under  an  order  of  reference  dated ,  18  .  . 

2.  That  the  said  A.  B.  make  his  report,  and  render  unto  this 
court  a  full  and  fair  account  of  all  the  property  or  money  which 
has  come  into  his  hands  as  receiver  aforesaid,  and  of  all  his 
proceedings  as  such. 

3.  That  the  said  A.  B.  deliver  to all  the  books, 

papers,  money  and  property  of  every  kind,  real  and  personal. 


■1 
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which  may  have  come  into  his  possession  as  receiver  afore- 
said, on  or  b'efore  the  ...  .  day  cf ,  18  .  . 

\If  a  new  receiver  is  appoirUedy  add  (^  clause  providing  for 
his  appointment.] 

E.  F., 
J.  C.  Carter,  Clerk. 

DefendcunCs  Attorney, 


Art.  18.    Vacating  the  Order. 

The  proceedings  upon  a  motion  to  vacate  the  order  appoint- 
ing a  receiver,  are  substantially  the  same  as  upon  a  similar 
motion  with  regard  to  an  injunction.  (McCarthy  v.  JPeaie^  9 
Abb.  164  ;   Wetter  v.  Sohlieper^  7  id.  92.) 

See  ante,  pp.  718-724. 
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